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No.  1623 — ^In  the  Matter  of  the  Application  of  the  Columbus,  Mar- 
ion and  Bucyrus  Railway  Company  of  Marion,  Ohio^  for 
Authority  to  Issue  First  Mortgagre,  Six  Per  Cent.  Bonds,  Due 
as  to  Principal  in  1934,  Interest  Payable  Semi-annually  on  Jan- 
uary 1st  and  July  1st,  in  an  Amount  not  to  Exceed  $10,000.00. — 
Prayer  Granted. 


(Dated  April  3,  1919.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Columbus,  Mar- 
ion and  Bucyrus  Railway  Company  (a  corporation  duly  organized 
an  existing  under  the  laws  of  Ohio) ,  asking  consent  and  authority 
of  this  Commission  to  issue  its  first  mortgage,  six  per  cent  bonds 
of  the  principal  sum  of  ten  thousand  dollars,  the  proceeds  arising 
from  the  sale  thereof  to  be  used  to  reimburse  its  treasury  for 
moneys,  not  procured  by  the  issue  of  stoqk,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  therefrom,  within  the  five 
years  next  preceding  the  date  of  the  filing  of  the  application  herein, 
for  the  acquisition  of  property  and  the  completion  and  improve- 
ment of  applicant's  facilities: 

Upon  consideration  whereof,  and  being  fuly  advised  in  the 
premises,  the  Commission  finds : 

(1)  That  within  the  period  July  31,  1914,  to  and  includ- 
ing December  31,  1918,  the  applicant  actually  expended  from 
its  treasury  the  sum  of  $12,820.52  (which  sum  includes  the 
payment  of  $2531.00  on  account  of  litigation  to  perfect  appli- 
cant's title  to  certain  copper  wire  obtained  at  the  time  of  the 
purchase,  by  applicant,  of  the  line  of  railroad  and  appurte- 
nances at  receiver's  sale,  said  copper  wire  being  then  in  litiga- 
tion and  of  the  value  of  $17,170.34,  and  the  said  sum,  so  ex- 
pended, being  the  only  consideration  paid  for  said  wire  and, 
in  effect,  the  cost  of  said  wire  to  said  applicant)  for  the  ac- 
quisition of  property  and  the  construction,  completion,  exten- 
sion and  improvement  of  its  facilities,  none  of  which  moneys 
were  procured  by  the  issue  of  stock,  bonds,  notes  or  other  evi- 
dences of  indebtedness,  but  for  the  partial  reimbursement  of 
which  the  applicant  has  lately  been  authorized  to  issue  and  did 
issue  its  said  first  mortgage  bonds  of  the  principal  sum  of 


2  Department  Reports 

$7000.00,  leaving  an  uncapitalized  balance  of  such  expendi- 
tures as  of  December  31,  1918,  of  $5820.52 ;  and  that  subse- 
quent to  said  December  31, 1918,  the  applicant  made  other  such 
expenditures  of  the  sum  of  $3974.00. 

(2)  That  the  issue  of  applicant's  said  bonds  of  the  prin- 
cipal sum  of  $10,000.00  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  reimbursement  of 
applicant's  treasury  for  said  expenditures  aforesaid,  and  to 
provide  funds  for  the  provision  of  future  additions,  extensions 
and  improvements  to  its  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is,  therefore. 

Ordered,  that  said  The  Columbus,  Marion  and  Bucyrus  Rail- 
way Company  be,  and  hereby  it  is  authorized  to  issue  its  first 
mortgage,  six  per  cent,  bonds  (due  in  1934)  of  the  principal  sum 
of  ten  thousand  dollars  ($10,000.00),  and  that  said  bonds  be  sold 
for  the  highest  price  obtainable  but  for  not  less  than  ninety  (90) 
percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  that,  pending  the  sale  of  said  bonds  as  hereinbefore 
prescribed,  the  same  may  be  pledged  as  collateral  security  for  loans, 
which  loans  shall  be  of  the  greatest  sums  negotiable  but  in  no  event 
less  than  ninety  (90)  percentum  of  the  par  value  of  said  bonds. 
It  is  further 

Ordered,  that  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Commission.    It  is  further 

Ordered,  that  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to  wit: 

Nine  thousand,  seven  hundred  ninety-four  dollars  and  fifty- 
two  cents  to  be  used  to  reimburse  applicant's  treasury  for  such 
sum  (not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness)  actually  expended  therefrom,  with- 
in five  years  preceding  the  date  of  the  filing  of  the  application 
herein,  for  lawful  capital  purposes,  as  aforesaid,  and  as  more 
fully  set  forth  in  the  detailed  statements,  marked  Exhibits  "B" 
and  "C"  appended  to  the  application  herein,  which  hereby  are 
made  parts  of  this  order  by  reference. 

Two  hundred  and  five  dollars  and  forty-eight  cents  to  be 
expended  in  the  provision  of  future  additions,  extensions  and 
improvements  to  applicant's  facilities. 

It  is  further 

Ordered,  that  the  applicant  make  verified  report  to  this  Com- 
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mission  of  the  issue  and  disposition  of  said  bonds  and  the  expendi^ 
ture  of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order. 


No.  1524 — ^In  the  Matter  of  the  Application  of  The  Frazeysburg 
Home  Telephone  Company  for  Authority  to  Purchase  the  Prop<- 
erty  and  Assets  of  The  Frazeysburg  Telephone  Company  and  The 

'  Frazeysburg  Bell  Telephone  Company,  all  of  Frazeysburgr,  Ohio. 
— Prayer  Granted. 


(Dated  March  31,  1919.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  joint  application  of  The  Frazeysburg 
Telephone  Company,  The  Frazeysburg  Bell  Telephone  Company  and 
The  Frazeysburg  Home  Telephone  Company,  (all  corporations  duly 
organized  and  existing  under  the  laws  of  Ohio),  asking  the  con- 
sent to  and  approval,  by  this  Commission,  of  the  sale  and  convey- 
ance by  said  first  two  named  applicants  of  all  their  property  and 
assets  to,  and  the  purchase  and  acquisition  thereof  by  said  last 
named  applicant : 

And  the  Commission  having  heretofore  found  and  ascertained 
the  valuation  of  the  several  kinds  and  classes  of  property  of  the 
said  first  two  named  applicants  (hereafter  to  be  that  of  said  last 
named  applicant)  used  and  useful  for  the  convenience  of  the  public 
in  the  furnishing  of  telephone  service,  and  of  said  property  as  a 
whole,  upon  which  rates,  tolls,  charges  and  rentals  are  to  be  based, 
and  notice  of  such  valuation  having  been  duly  given  to  said  appli- 
cants and,  in  the  absence  of  a  municipal  organization  in  the  village 
of  Frazeysburg,  to  the  clerk  of  Jackson  township,  Muskingum 
county,  Ohio,  by  registered  letter,  as  provided  by  law,  and  it  appear- 
ing that  the  consolidation  of  the  properties  of  said  first  two  named 
applicants  under  the  sole  ownership  and  management  of  said  last 
named  applicant  will  promote  the  public  convenience,  and  that  the 
public  thereby  will  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  charge  therefor,  the  Commission  is 
satisfied  that  its  consent  and  authority  for  such  sale  and  purchase 
of  property  should  be  granted. 

The  Commission  further  finds  and  determines  the  following 
rates,  rentals,  tolls  and  charges  for  furnishing  telephonic  service 
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within  the  territory  served  by  means  of  said  property,  as  solely 
owned  and  operated  by  said  The  Frazeysburigr  Home  Telephone 
Company,  to  be  just  and  reasonable^  to  wit: 

Net  Per 

Business —  Year 

Individual  line $  30.00 

Two-party  line 24.00 

Residence- 
Individual  line 21.00 

Four-party  line 15.00 

Twelve-party,  Rural — 

Business  •. 15.00 

Residence  15.00 

Extension — 

Business  ..^ 8.00 

Residence  6.00 

Switching  service  6.00 

Extra  listing,  business  or  residence 3.00 

Extra  radius  beyond  exchange  limits  (not  includ- 
ing extensions.) 
Individual  line,  each  station,  each  one-fourth  mile 

or  fraction  thereof 5.00 

Four-party  line,  each  station,  each  one-fourth  mile 

or  fraction  thereof 3.00 

It  is,  therefore, 

Ordered,  that  said  The  Frazeysburg  Telephone  Company  and 
said  the  Frazeysburg  Bell  Telephone  Company  be,  and  each  of 
them  hereby  is  authorized  to  sell  and  convey  to  said  The  Frazeys- 
burg Home  Telephone  Company  all  of  their  respective  property  and 
assets ;  and  said  The  Frazeysburg  Home  Telephone  Company  hereby 
is  authorized  to  purchase  and  acquire  said  properties  and  to  pay 
therefor  the  agreed  consideration  of  twenty  thousand  dollars.  It 
is  further 

Ordered,  that  upon  the  acquisition  of  said  properties  and 
when  and  as  the  same  are  operated  in  conjunction  with  each  other, 
said  The  Frazeysburg  Home  Telephone  Company  may  impose, 
charge  and  collect  for  the  furnishing  of  telephonic  service  within 
the  territory  now  served  by  means  of  said  property,  rates  not  in 
excess  of  the  rates  and  charges  hereinbefore  found  and  determined 
to  be  just  and  reasonable.    It  is  further 

Ordered,  that  said  applicants  forthwith  file  with  this  Commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 
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Ordered,  that  the  findings  of  the  Commission  as  to  service 
hereinbefore  s^t  forth  shall  not  be  binding  upon  this  Commission 
in  any  future  proceedings  involving  said  matter. 


No.  1621 — ^In  the  Matter  of  the  Applicatimi  of  The  Frazeysburg 
Home  TelephcHie  Company  of  Frazeysburg,  Ohio,  to  Issue,  Sell 
and  Exchange  Certain  of  its  Stocks. — ^Prayer  Granted. 


(Dated  March  31,  1919.) 

This  day,  after  full  hearing,  the  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Frazeysburg  Home 
Telephone  Company  (a  corporation  organized  and  existing  under 
the  laws  of  Ohio),  asking  the  consent  and  authority  of  this  Com- 
mission to  issue  common  capital  stock  of  the  par  value  of  twenty- 
five  thousand  dollars,  par  value,  thereof  to  be  issued  and  delivered 
in  full  and  final  payment  of  the  consideration  for  the  properties  of 
The  Frazeysburg  Telephone  Company  and  The  Frazeysburg  Bell 
Telephone  Company,  the  purchase  of  which,  by  applicant,  was  duly 
consented  to  and  approved  by  the  order  this  day  made  and  entered 
in  proceeding  No.  1524,  and  the  proceeds  arising  from  the  sale  of 
five  thousand  dollars,  par  value,  thereof  to  be  used  to  defray  the 
costs  of  unifying  and  improving  said  properties. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  value  of  said  properties,  so  to  be  acquired  by  the  applicant 
is  not  less  than  the  par  value  of  the  said  capital  stock  to  be  issued 
therefor,  that  the  reasonable  net  cost  of  unifying  said  properties 
will  be  the  sum  of  $650.00,  and  that  the  issue  of  applicant's  capital 
stock  of  the  par  value  of  $20,650.00  is  reasonably  acquired  and  the 
money  to  be  procured  thereby  necessary  for  the  acquisition  of 
property  to  be  used  and  useful  for  the  convenience  of  the  public  in 
the  prosecution  of  appUcant's  corporate  purposes,  and  the  construc- 
tion, completion,  extension  and  improvement  of  its  facilities,  and  is 
satisfied  that  consent  and  authority  for  the  issue  and  disposition 
of  applicant's  capital  stock  of  the  par  value  of  $20,650.00  should 
now  be  granted.    It  is,  therefore. 

Ordered,  that  said  The  Frazeysburg  Home  Telephone  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  twenty  thousand,  six  hundred  and  fifty  dol- 
lars ($20,650.00) ,  and  that  six  hundred  and  fifty  dollars  ($650.00) 
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par  value  of  said  capital  stock,  be  sold  for  the  highest  price  obtain- 
able but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  that  $20,000.00,  par  value,  of  said  capital  stock  and 
the  proceeds  arising  from  the  sale  of  $650.00,  par  value,  of  said 
capital  stock  be  devoted  to  and  used  for  the  f oUowing  purposes,  and 
no  others,  to  wit : 

(a)  Twenty  thousand  dollars,  par  value,  of  said  capital 
stock  to  be  issued  and  delivered,  as  fully  paid  and  non-assessi- 
ble,  as  the  full  and  final  consideration  for  the  properties  of  The 
Frazeysburg  Telephone  Company  and  The  Prazeysburg  Bell 
Telephone  Company,  the  purchase  of  which,  by  applicant,  was 
duly  authorized  by  the  order  this  day  made  and  entered  in  pro- 
ceeding No.  1624. 

(b)  The  proceeds  arising  from  the  sale  of  $650.00,  par 
value,  of  said  capital  stock  to  be  used  to  pay  the  net  cost  of 
unifying  said  properties. 

It  is  further 

Ordered,  that  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  of  that  part  thereof  sold,  pursuant  to 
the  terms  and  conditions  of  this  order. 

And  it  appearing  that  the  applicant  has  not  at  this  time,  def- 
initely determined  the  character  of  the  additions  and  extensions  to 
be  made  to  its  property.    It  is  further 

Ordered,  that  the  further  consideration  of  said  application, 
in  so  far  as  it  asks  consent  and  authority  to  issue  other  and  addi- 
tional capital  stock  to  provide  funds  for  the  extension  and  improve- 
ment of  its  facilities,  be  and  hereby  it  is  deferred  pending  the 
filing  of  detailed  estimates  of  such  expenditures. 

And  the  Commission  coming  now  to  consider  the  matter  of  the 
acceptance  of  applicant's  said  capital  stock  by  said  The  Frazeys- 
burg  Telephone  Company  and  said  The  Frazeysburg  Bell  Telephone 
Company  pending  the  distribution  of  the  same  among  their  several 
stockholders  and  the  dissolution  of  said  corporations,  finds,  for  the 
purposes  of  this  proceeding  and  order,  that  the  convenience  of  the 
public  will  be  promoted  thereby  and  that  the  public  thereby  will  be 
furnished  adequate  service  for  a  reasonable  and  just  rate,  rental, 
toll  or  charge  therefor,  and  is  satisfied  that  its  amount  and  au- 
thority therefor  should  be  granted.    It  is,  therefore,  further 

Ordered,  that  said  The  Frazeysburg  Telephone  Company  and 
said  The  Frazeysburg  Bell  Telephone  Company  be,  and  each  hereby 
is  authorized  to  accept  and  hold,  pending  the  distribution  of  the 
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sune  among  their  several  stockholders  and  the  dissolution  of  said 
corporations,  ten  thousand  dollars,  par  value,  of  the  common  capital 
stock  of  said  The  Frazeysburg  Home  Telephone  Company. 


No.  1585— Hie  Richland  Public  Service  Company,  Complainant,  vs. 
The  Peiui£Qrlvania  Railroad  Company,  and  William  G.  McAdoo» 
Director  General  of  Railroads,  United  States  Railroad  Adminis* 
tration.  Defendants.    Prayer  Granted. 


(Dated  March  22,  1919.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  was  argued  by  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  no  passenger  trains  are  oper- 
ated upon  the  switch  tracks  of  defendants  which  cross  Wayne 
Street  in  the  city  of  Mansfield,  Ohio,  close  to  and  along  Rocky  Fork, 
and,  some  two  hundred  feet  northwardly  therefrom,  which  latter 
track  serves  the  plant  of  the  Elclipse  Stove  Works,  at  which  said 
points  said  switch  tracks  are  intersected,  at  common  grade  by  the 
street  and  interurban  railway  tracks  of  the  complainant,  and  is 
satisfied,  in  consideration  of  the  frequency  of  street  and  interurban 
railway  operations  and  the  infrequency  of  steam  railroad  operations 
over  said  crossings,  and  the  open  view  of  defendants'  tracks  by 
motormen  operating  the  cars  of  complainant,  that  the  complainant 
should  be  relieved  of  the  duty  of  sending  an  employe  ahead  of  its 
cars,  after  the  saihe  are  brought  to  a  full  stop  upon  approaching 
said  crossings,  to  flag  the  same  thereover,  and  that,  to  insure  the 
safety  and  security  of  the  public,  no  engine  or  train  should  be 
operated  over  said  crossings  by  the  defendants  until  and  as  the 
same  shall  have  been  brought  to  a  full  stop,  upon  approaching  the 
tracks  of  complainant,  and  signalled  to  proceed  by  an  employe  of 
defendants  who  has  preceded  such  train  or  engine  upon  said  cross- 
ing to  warn  the  motormen  of  complainant's  cars  of  the  imminence 
of  danger.    It  is  therefore. 

Ordered,  That  said  The  Richland  Public  Service  Company  be, 
and  hereby  it  is  relieved  of  the  duty  of  sending  an  employe  ahead  of 
its  cars  to  see  that  the  way  is  clear  and  free  from  danger,  after 
said  cars  have  been  brought  to  a  full  stop  not  nearer  than  ten  feet 
nor  further  than  fifty  feet  from  the  switch  tracks  of  the  defendants 
which  cross  North  Wayne  Street  in  the  city  of  Mansfield,  Ohio,  ad- 


8  Department  reports 

jacent  to  the  Rocky  Fork  and  some  two  hundred  feet  northwardly 
therefrom  (which  latter  switch  track  serves  the  plant  of  the  Ekdipse 
Stove  Works) ,  and  are,  at  said  points,  intersected,  at  common  grade, 
by  the  street  and  interurban  railway  tracks  of  the  complainant.  It 
is  further 

Ordered,  That  before  any  train  or  engine  of  the  defendants 
shall  be  operated  across  the  tracks  of  complainant  upon  said  switch 
tracks,  such  train  or  engine  shall  be  brought  to  a  full  stop  approach- 
ing said  crossings  and  shall  not  proceed  across  the  tracks  of  the 
complainant  until  signalled  so  to  do  by  an  employe  of  H;he  defendants 
who  has  taken  position  upon  said  crossing  to  warn  the  motormen 
in  charge  of  complainant's  cars  of  the  imminence  of  danger.  It  is 
further 

Ordered,  That  the  authority  hereinbefore  granted  shall  be 
and  remain  in  force  and  effect  only  so  long  as  the  conditions  now 
existing  at  said  crossings  shall  continue,  or  until  this  order  is  modi- 
fied by  this  commission,  and  any  change  in  the  conditions  at  said 
crossings  which  would  tend  to  render  the  operation  of  complain- 
ant's cars  over  said  crossings  more  hazardous,  shall  forthwith  be 
reported  by  the  parties  to  this  conomission. 


STATEMENT  OF  OWNERSHIP,  MANAGEMENT.   CIRCULATION.   ETTC., 

REQUIRED  BY  THE  ACT  OF  CONGRESS  OF  AUGUST  24, 

1912,  OF  DEPARTMENT  REPORTS 

Publisher,  The  Nemar  Publishing  Co.,  Columbus,  Obio;  Editor,  L.  M.  Ro- 
denfels,  67  East  Long  St.,  Business  Manager,  C.  W.  Wlallace,  67  Ekuit  Long 
St.;  Owners,  The  Nemar  Publishing  Company,  C.  W.  Wallace,  67  East  Long 
St.,  Columbus,  Ohio.;  L.  M.  Rodenfels,  67  East  Long  St.,  Columbus,  Ohio;  W. 
T.  Hohnhorst,  63  West  Eleventh  St.,  Covington,  Ky. ;  J.  D.  Dunnigan,  67  East 
Long  St.  Known  bondholders,  mortgagees  and  other  stockholders  holding  1 
percent  or  more  of  total  amount  of  bonds,  mortgages,  or  other  securities,  none. 

C.  W.  WALLACE,  Business  Manager. 

Sworn  to  and  subscribed  before  me  this  9th  day  of  April,  1919. 

L.  M.  RODENFELS, 
(Seal)  Notary  Public,  Franklin  County,  Ohio. 

My  commission  expires  January  12, 1922. 


ATTORNEY  GENERAL 


Wliere  the  County  Commissioners  Desire  to  Repair  Several  Roads 
Under  Section  6921,  General  jCode,  and  to  Issue  and  Sell  Ponds 
Under  Authority  of  Section  6929,  General  Code,  the  Simple,  Prac- 
tical and  Safe  Course  that  Suggests  Itself  as  Being  in  Conformity 
with  Sections  6906  et  seq..  General  Code,  and  with  the  Spirit  of 
our  Bond  Enabling  Statutes  Generally  is  to  Make  Use  of  Separ- 
ate and  Distinct  Sets  of  Resolutions^  Estimates,  Notices,  Adver- 
tisements, etc^  as  to  Each  Road. 


(No.  162— Opinion  Dated  April  2»  1919.) 

Hon.  A.  F.  Allyn,  Prosecuting  Attorney,  Port  Clinton,  Ohio. 

Dear  Sir:    Attention  has  been  given  to  your  Communication 
of  March  11, 1919,  reading  as  follows  : 

'The  commissioners  of  Ottawa  county,  Ohio,  are  consid- 
ering the  proposition  of  issuing  and  selling  the  bonds  of  the 
county  in  the  sum  of  $30,000.00  to  provide  a  fund  for  the 
repair  of  five  different  county  roads  which  were  originally 
constructed  of  the  same  material  and  in  the  same  manner. 
They  contemplate  paying  for  said  improvement  under  au- 
thority of  Section  6921  of  the  General  Code,  and  issuing  and 
selling  said  bonds  under  authority  of  Section  6929  of  the  Gen- 
eral Code.  The  contemplated  repairs  are  to  be  of  the  same 
nature,  made  in  the  same  manner  and  using  the  same  ma- 
terials. 

I  would  like  to  submit  to  you  the  following  questions  with 
reference  to  said  improvements: 

1.  Can  these  several  road  improvements  be  provided 
for  in  the  same  preliminary  resolution,  and  treated  as  one  im- 
provement; or  should  there  be  separate  preliminary  resolu- 
tions for  each  road  improvement? 

2.  Can  the  issue  and  sale  of  all  said  bonds  be  provided 
for  in  one  resolution,  with  one  advertisement  and  with  one 
issue  and  sale ;  or  should  there  be  a  separate  resolution  provid- 
ing for  a  separate  issue  of  bonds  for  each  road  improvement, 
with  separate  and  independent  advertisement,  issue  and  sale 
of  said  bonds  T' 

Said  Sections  6921  and  6929  to  which  you  make  reference,  form 

part  of  a  series  of  statutes  (Sections  6906  .to  6953)  which  provide 

for  improvements  of  county  roads  under  the  supervision  of  the 

county  commissioners.    The  proceedings  may  be  initiated  either  by 
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petition  of  landowners  or  upon  unanimous  vote  of  the  commis* 
sioners.  Section  6907  relating:  to  the  matter  of  the  petition,  pro- 
vides that  when  such  petition  is  filed,  asking  for  the  improvement, 
etc.,  of  any  public  road  or  part  thereof,  the  commissioners  shall 
go  upon  the  line  of  said  proposed* improvement  and  after  viewing 
the  same,  determine  whether  the  public  convenience  and  welfare 
require  that  such  improvement  be  made.  Section  6910,  relating 
to  improvements  without  petition,  provides  that  the  commissioners 
may  take  the  necessary  steps  to  improve  or  repair  a  public  road  or 
part  thereof,  etc.  Section  6911  begins  "When  the  board  of  com- 
missioners has  determined  that  any  road  shall  be  constructed,  re- 
constructed, improved  or  repaired,''  etc.  Section  6912  relating  to 
publication  of  notice  of  the  proposed  improvement'  uses  the  ex- 
pressions "such  improvement"  and  "said  improvement."  These 
expressions  "any  road,"  "said  improvement"  and  "such  improve^ 
ment"  are  found  constantly  recurring  through  the  entire  series  of 
statutes  above  mentioned.  Nowhere  do  we  find  express  authority 
for  treating  the  improvement  of  more  than  one  road  as  one  improve- 
ment ;  nor  do  we  even  find  the  plural  of  the  word  "road". 

Quite  plainly,  therefore,  the  series  of  statutes  in  question  con- 
templates one  road  as  the  basis  for  improvement  proceedings. 
This  being  true,  it  follows  that  the  resolution  referred  to  in  Section 
6910  should  be  separate  as  to  each  road,  and  that  all  further  pro- 
ceedings, including  those  relating  to  the  issuing,  advertising  the 
sale  of,  and  selling  bonds,  should  be  separate  as  to  each  road. 

This  conclusion  finds  especial  support  in  Section  6929  (107 
O.  L.,  101)  which  reads  as  follows : 

"The  county  commissioners,  in  anticipation  of  the  collec- 
tion of  such  taxes  and  assessments,  or  any  part  thereof,  may 
whenever,  in  their  judgment  it  is  deemed  necessary,  sell  the 
bonds  of  said  county  in  any  amount  not  greater  than  the  ag- 
gregate sum  necessary  to  pay  the  estimated  compensation, 
damages,  costs  and  expenses  of  such  improvement.  Such 
bonds  shall  state  for  purpose  they  are  issued  and  shall  bear 
interest  at  a  rate  not  to  exceed  five  per  cent,  per  annum,  pay- 
able semi-annually,  and  in  such  amounts  and  to  mature  at 
such  times  as  the  commissioners  shall  determine,  subject  to 
the  provision  however  that  said  bonds  shall  mature  in  not  moife 
^than  ten  years.  Prior  to  the  issuance  of  such  bonds  the 
county  commissioners  shall  provide  for  the  levying  of  a  tax 
upon  all  the  taxable  property  of  the  county  to  cover  any  de- 
ficiencies in  the  payment  or  collection  of  any  special  assess- 
ments or  township  taxes  anticipated  by  such  bonds.  The  sale 
of  such  bonds  shall  be  advertised  once  not  later  than  two 
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weeks  prior  to  the  date  fixed  for  such  sale  in  a  newspaper 
published  and  of  general  circulation  within  such  county,  if 
there  be  any  such  paper  published  in  said  county,  but  if  there 
be  no  such  paper  published  in  said  county  then  in  a  newspaper 
having  general  circulation  in  said  county.  Such  bonds  shall 
be  sold  to  the  highest  bidder  for  not  less  than  par  and  ac- 
crued interest.  The  proceeds  of  such  bonds  shall  be  used 
exclusively  for  the  payment*  of  the  compensation,  damages, 
costs  and  expenses  of  the  improvement  for  which  they  are 
issued." 

Since  bonds  authorized  by  said  Section  6929  are  for  the  pur- 
pose of  paying  the  cost  of  improvements  resulting  from  proceed- 
ings initiated  as  provided  in  Section  6907  (upon  petition)  or  section 
6910  (without  petition) ,  said  three  sections  should  be  read  together. 
In  Sections  6907  and  6910,  as  above  noted,  the  expressions  '^any 
public  road  or  part  thereof"  and  **sl  public  road  or  part  thereof" 
are  respectively  employed;  hence  the  expressions  in  Section  6929 
'to  pay  the  estimated  compensation,  damages,  costs  and  expenses 
of  such  improvement"  and  '"for  the  payment  of  the  compensation, 
damages,  costs  and  expenses  of  the  improvement  for  which  they  are 
issued,"  should  be  treated  as  referring  to  the  improvement  of  '^any 
public  road  or  part  thereof"  or  ''a  public  road  or  x>art  thereof." 

Another  matter  may  be  mentioned  as  having  a  bearing  upon 
your  inquiry.  It  will  be  noted  that  the  petition  provided  for  in  Sec- 
tion 6907  is  to  be  signed  by  at  least  fifty-one  per  cent,  of  the  land  or 
lot  owners,  residents  of  the  county,  who  are  to  be  especially  as- 
sessed, and  that  the  petition  is  to  designate  one  of  the  methods  of 
paying  the  costs  as  set  forth  in  Section  6919.  Logically,  if  the 
improvement  of  five  roads  may  be  treated  as  one  improvement  with- 
in the  contemplation  of  Sections  6906  to  6953,  the  improvement  of 
all  the  roads  in  the  county  may  be  treated  as  a  single  improvement. 
It  is  hardly  to  be  presumed  that^the  legislature  had  any  such  result 
in  contemplation;  for  with  varying  conditions  in  widely  separated 
districts  in  the  county,  it  is  not  likely  that  the  same  views  would 
prevail  among  landowners  as  to  the  proper  method  of  paying  the 
cost,  or  that  a  petition  which  might  be  freely  signed  in  one  neigh- 
borhood would  be  equally  well  received  in  another. 

Furthermore,  it  should  be  borne  in  mind  that  the  policy  under- 
lying our  statutes  relating  to  the  issue  of  bonds  is  to  provide  means 
for  the  procuring  of  a  special  fund  for  a  specific  improvement.  Sec- 
tion 5654  (103  0.  L.,  521)  may  be  quoted  in  this  connection: 

'The  proceeds  of  a  special  tax,  loan  or  bond  issue  shall 

not  be  used  for  any  other  purpose  than  that  for  which  the 
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same  was  levied,  issued  or  made,  except  as  herein  provided. 
When  there  is  in  the  treasury  of  any  city»  village,  county, 
township  or  school  district  a  surplus  of  the  proceeds  of  a 
special  tax  or  of  the  proceeds  of  a  loan  or  bond  issue  which 
cannot  be  used,  or  which  is  not  needed  for  the  purpose  for 
which  the  tax  was  levied,  or  the  loan  made,  or  the  bonds  is- 
sued, all  of  such  surplus  shall  be  transferred  immediately  by 
the  officer,  board  or  council*  having  charge  of  such  surplus  by 
the  sinking  fund  of  such  city,  village,  county,  township  of 
school  district,  and  thereafter  shall  be  subject  to  the  uses 
of  such  sinking  fund." 

The  views  above  expressed  relate  to  the  substance  of  the  improve- 
ment proceedings  rather  than  to  their  form.  No  doubt  as  a  mere 
matter  of  form,  the  improvement  proceedings  relating  to  one  road 
may  be  carried  along  with  those  relating  to  another, — ^that  is  to 
say,  that  one  resolution  of  the  commissioners  determining  to  make 
the  improvement ;  one  resolution  to  proceed  with  the  same,  one  ad- 
vertisement for  sale  of  bonds,  etc.,  may  be  so  drawn  as  to  include 
more  than  one  road  and  at  the  same  time  to  identify  and  keep 
separate  each  road  and  the  proceedings  relating  thereto.  If  such 
form  of  proceedings  is  used,  care  should  be  taken  to  observe  all 
statutory  steps  as  to  each  road,  so  that  when  bonds  are  offered  for 
sale,  a  prospective  buyer  who  may  be  interested  in  the  bonds  re- 
lating to  only  one  of  the  roads  may  find  the  proceedings  complete 
as  to  that  particular  road.  As  illustrating  the  importance  of  the 
matter  last  mentioned,  reference  may  be  had  to  an  opinion  of  this 
department  dated  October  22, 1917,  (Opinions  of  the  Attorney  Gen- 
eral,  1917,  p.  1960) ,  relating  to  above  quoted  section  6929  and  hold- 
ing in  substance  as  shown  by  headnotes : 

"Under  the  provisions  of  Section  6929  General  Code,  as 
amended  107  O.  L.,  69  (p.  101),  the  county  commissioners  are 
not  authorized  to  issue  the  bonds  therein  provided  for  in  an 
amount  greater  than  the  aggregate  sum  necessary  to  pay  the 
estimated  compensation,  damages,  costs  and  exx)ense  of  the 
improvement." 

Considering  the  holding  just  quoted  in  connection  with  the  situ- 
ation stated  in  your  letter,  it  will  readily  occur  to  you  that  if  one 
road  or  part  thereof  is  to  be  taken  as  the  basis  of  improvement 
proceedings,  it  should  be  made  plain  upon  the  record  of  such  pro- 
ceedings that  the  amount  of  bonds  relating  to  a  particular  road 
is  not  in  excess  of  the  sum  necessary  to  pay  the  cost  of  improving 
that  road,  as  distinguished  from  the  circumstance  that  thirty  thou- 
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sand  dollars  bonds  may  not  be  in  excess  of  the  amount  necessary 
for  the  improvement  of  five  roads. 

All  things  considered,  the  simple,  practical  and  safe  course  that 
suggests  itself  as  being  in  conformity  with  Section  6906-6958  and 
with  the  spirit  of  our  bond  enabling  statutes  generally^  is  to  make 
use  of  separate  and  distinct  sets  of  resolutions,  estimates,  notices, 
advertisements,  etc.,  as  to  each  road. 


When  a  Minor  Under  the  Age  of  18  Years  is  Arrested  and  Takoi 
Before  a  Justice  of  the  Peace,  and  the  Latter  Transfers  the  Case 
to  the  Juvenile  Court,  as  Provided  by  Section  1659,  General  Code, 
Costs  are  Taxable  in  Favor  of  the  Justice  of  the  Peace,  and  the 
Constable  and  Should  be  Paid  as  Provided  in  Section  1682,  Gen- 
eral Code. — ^The  Juvenile  Court  of  the  County  in  Which  a  De- 
linquent Child  Resides  has  Jurisdiction  Over  Such  Delinquent 
Child  even  Though  the  Delinquency  Occurs  in  Another  County. 


No.  154— (Opinion  Dated  March  31,  1919.) 

Hon.  Charles  G.  White,  Prosecuting  Attorney,  Batavia,  Ohio. 

Dear  Sir :    In  your  letter  of  recent  date  you  request  my  opinion 

on  two  questions  stated  by  you  as  follows : 

"(1)  A  minor  is  arrested  and  brought  before  a  justice  of 
the  peace,  who  at  the  time  the  aifidavit  was  sworn  to  had  no 
knowledge  that  the  boy  was  under  eighteen  years  of  age.  Upon 
discovering  the  fact  he  certifies  the  case  over  to  the  Juvenile 
Judge  as  is  provided  for  in  Section  1659  of  the  General  Code  of 
Ohio.  Now  the  question  arises,  how  is  the  justice,  and  his  con- 
stable, to  receive  his  costs.  In  other  words,  does  he,  and  the 
constable,  lose  them,  or  should  they  be  paid  as  provided  in 
Section  1682  of  the  General  Code  or  should  they  be  allowed  by 
the  county  commissioners  as  other  justice  of  the  peace  crimi- 
nal costs  ? 

"(2)  The  other  matter  is  this:  A  minor  commits  a 
crime  in  Clermont  County,  Ohio,  but  is  a  resident  of  Warren 
County,  Ohio.  Has  the  Juvenile  Court  of  this  or  Warren 
County  jurisdiction  over  the  delinquent  child?  Of  course,  I 
am  using  the  word  minor  in  a  restricted  sense,  meaning  a  child 
under  eighteen  years  of  age." 

Section  1659,  G.  C.  (103  O.  L.,  874)  says: 

'•When  a  minor  under  the  age  of  eighteen  years  is  ar- 
rested, such  child,  instead  of  being  taken  before  a  justice  of 
the  peace  or  police  judge,  shall  be  taken  directly  before  such 
ju^cmle  judge;  or,  if  the  child  is  taken  before  a  justice  of 
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the  peace  or  a  judge  of  the  police  court,  it  shall  be  the  duty 
of  such  justice  of  the  peace  or  a  judge  of  the  police  court, 
to  transfer  the  case  of  the  judge  exercising  the  jurisdiction 
herein  provided.  The  officers  havinsr  such  child  in  charge 
shall  take  it  before  such  judge,  who  shall  proceed  to  hear  and 
dispose  of  the  case  in  the  same  manner  as  if  the  child  had  been 
brought  before  the  judge  in  the  first  instance.'' 

Section  1682,  G.  C,  provides : 

''Fees  and  costs  in  all  such  cases  with  such  sums  as  are 
necessary  for  the  incidental  expenses  of  the  court  and  its  of- 
ficers, and  the  costs  of  transportation  of  children  to  places  to 
which  they  have  been  committed,  shall  be  paid  from  the  coun- 
ty treasury  upon  itemized  vouchers,  certified  to  by  the  judge 
of  the  court." 

The  above  quoted  sections  were  constituent  parts  of  the  orig- 
inal juvenile  act,  found  in  99  O.  L.,  192,  being  Sections  19  and  40, 
respectively,  of  that  act.  The  words  "in  all  such  cases",  found  in 
Section  1682,  G.  C,  clearly  refer  to  all  cases  brought  or  conducted 
under  authority  of  any  of  the  provisions  of  the  juvenile  act. 

In  Opinion  No.  502,  1915,  Attorney  General  Rep.,  Vol.  II,  p. 
1022,  this  department,  construing  the  above  quoted  sections,  held 
that  a  mayor  has  no  jurisdiction  to  dispose  of  a  case  against  a 
mirior  under  eighteen  years  of  age,  other  than  to  transfer  the  case 
to  the  juvenile  judge;  and  further,  that  fees  and  costs  made  in 
the  mayor's  court  in  such  case  are  to  follow  the  case  for  allow- 
ance and  payment  under  Section  1682,  G.  C.  If  such  a  holding  is 
proper  as  applied  to  mayors,  who  it  will  be  noticed  are  not  even 
mentioned  in  Section  1659,  G.  C,  it  would  certainly  be  proper  to 
adopt  much  construction  with  regard  to  justices  of  peace,  who  are 
expressly  referred  to  therein. 

At  all  events,  it  is  my  opinion  that  when  a  minor  under  the 
age  of  eighteen  years  is  arrested  and  taken  before  a  justice  of  the 
peace,  and  the  latter  transfers  the  case  to  the  judge  of  the  juvenile 
court,  as  provided  by  Section  1659,  G.  C,  costs  are  taxable  in  favor 
of  the  justice  of  peace  and  the  constable,  and  should  be  paid  as 
provided  in  Section  1682,  G.  C.  The  latter  section,  being  a  special 
provision,  is  the  authority  for  the  payment  of  such  costs,  and  not 
the  general  sections  of  the  code  relating  to  allowance  by  the  county 
commissioners  of  cost  bills  in  state  criminal  cases. 

Your  second  question  presents  a  problem  not  easy  of  solution. 
A  careful  scrutiny  of  the  entire  juvenile  act  shows  no  provision 
of  law  that  expressly  makes  the  authority  of  a  juvenile  court  of 
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a  county  to  determine  the  status  of  an  allegedly  delinquent  juvenile 
I>erson  dependent  upon  the  residence  of  such  juvenile  in  that  county. 
Nor  do  I  find  any  provision  expressly  limiting  the  juvenile  court's 
jurisdiction  to  the  county  in  which  the  juvenile  committed  the  act 
constituting  the  delinquency.  That  the  legislature  did  not  more 
definitely  show  its  intention  with  respect  to  venue  and  residence, 
is  to  be  regretted,  in  view  of  the  importance  which  these  matters 
sustain  to  any  consideration  of  the  juvenile  court's  jurisdiction. 

It  being  apparent  from  your  letter  of  March  12,  supplementing 
your  original  letter  of  enquiry,  that  there  is  no  pending  case  in  the 
juvenile  court  of  your  county,  raising  the  question  of  residence,  I 
think  it  better  at  this  time  to  consider  your  second  question  as 
though  it  had  been  put  in  the  following  form : 

Where  a  minor  child  under  the  age  of  eighteen  years  is  a 
resident  of  Warren  County,  but  while  in  Clermont  County 
violates  a  law  of  the  State  of  Ohio,  may  said  minor  be  pro- 
ceeded against  in  the  juvenile  court  of  Warren  County? 

My  reason  for  thus  changing  the  form  of  your  question  is  this : 
It  is  unquestionably  the  intent  of  the  juvenile  court  act  that  the 
interests  of  the  child  itself  should  be  the  paramount  consideration 
in  all  proceedings  taken  under  that  act.  ''That  proper  guardian- 
ship may  be  provided  for  the  child''  is  not  only  the  express  direction 
set  forth  in  Section  1683,  6.  C,  but  is,  indeed,  the  theme  of  the 
whole  measure.  In  most  juvenile  cases,  the  main  subject  of  inves- 
tigation is  the  child's  environment,  and  as  a  general  rule  the  ju- 
venile court  of  the  county  of  the  child's  residence  is  the  court  best 
suited  to  ascertain  that  environment. 

In  other  words,  assuming  that  the  law  permits  a  juvenile  court, 
in  a  proceeding  against  an  aUeged  juvenile  delinquent  residing  in 
that  county,  to  predicate  a  finding  of  delinquency  upon  a  violation 
of  law  committed  by  said  minor  while  in  another  county,  good  policy, 
in  most  cases,  suggests  that  the  juvenile  court  of  the  county  of  the 
minor's  residence  be  permitted  to  determine  the  minor's  status. 

We  must  now  consider  the  validity  of  the  assumption  just 
made ;  that  is,  whether  the  jurisdiction  of  the  juvenile  court  to  de- 
termine the  status  of  an  alleged  delinquent  juvenile  person  is  de- 
feated by  the  mere  fact  that  the  act  of  delinquency  was  committed 
by  the  minor,  not  in  the  county  wherein  the  juvenile  court  is  held» 
but  in  another  county. 

Section  1642,  6.  C,  (103  0.  L.,  868  says: 

"Such  courts  of  common  pleas,  probate  courts,  insolvency 
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courts  and  superior  courts  within  the  provisions  of  this  chap- 
ter shall  have  jurisdiction  over  and  with  respect  to  delinquent, 
neglected  and  dependent  minors,  under  the  a^re  of  eigfhteen 
years,  not  inmates  of  a  state  institution,  or  any  institution  in- 
corporated under  the  laws  of  the  state  for  the  care  and  cor- 
rection of  delinquent,  neglected  and  dependent  children,  and 
their  parents,  guardians,  or  any  person,  persons,  corporation 
or  agent  of  a  corporation,  responsible  for,  or  guilty  of  causing 
encouraging,  aiding,  abetting  or  contributing  toward  the  de- 
linquency, neglect  or  dependency  of  such  minor,  and  such 
courts  shall  have  jurisdiction  to  hear  and  determine  any  charge 
or  agent  of  a  corporation,  responsible  for,  or  guilty  of  causing, 
their  agents,  for  the  conunission  of  any  misdemeanor  involv- 
ing the  care,  protection,  education  or  comfort  of  any  such 
minor  under  the  age  of  eighteen  years." 

Section  1644  G.  C.  (106  O.  L.,  458)  says: 

''When  a  child  under  the  age  of  eighteen  years  comes  into 
the  custody  of  the  court  under  the  provisions  of  this  chapter, 
such  child  shall  continue  for  all  necessary  purposes  of  disci- 
pline and  protection,  a  ward  of  the  court,  until  he  or  she  at- 
tain the  age  of  twenty-one  years.  The  power  of  Ihe  court  over 
such  child  shall  continue  until  the  child  attains  such  age/' 

Section  1644  G.  C.  (106  O.  L.,  458)  provides: 

"  'Delinquent  Child  Defined' — For  the  purpose  of  this 
chapter,  the  words  'delinquent  child'  includes  any  child  under 
eighteen  years  of  age  who  violates  a  law  of  this  state,  or  a 
city  or  village  ordinance,  or  who  is  incorrigible ;  or  who  know- 
ingly associates  with  thieves,  vicious  or  inunoral  i)ersons ;  or 
who  is  growing  up  in  idleness  or  crime ;  or  who  knowingly 
visits  or  enters  a  house  of  ill  repute;  or  who  knowingly  pat- 
ronizes or  visits  a  policy  shop  or  place  where  any  gambling 
device  or  gambling  scheme  is,  or  shall  be,  operated  or  con- 
ducted; or  who  patronizes  or  visits  a  saloon  or  dram  shop 
where  intoxicating  liquors  are  sold ;  or  who  patronizes  or  visits 
a  public  pool  or  billiard  room  or  bucket  shop ;  or  who  wanders 
about  the  streets  in  the  night  time ;  or  who  wanders  about  rail- 
road yards  or  tracks,  or  jumps  or  catches  on  to  a  moving 
train,  traction  or  street  car,  or  enters  a  car  or  engine  without 
lawful  authority,  or  who  uses  vile,  obscene,  vulgar,  profane  or 
indecent  language;  or  who  is  guilty  of  immoral  conduct;  or 
who  uses  cigarettes,  cigarette  wrapper  or  substitute  for  either, 
or  cigars,  or  tobacco ;  or  who  visits  or  frequents  any  theater, 
gallery,  penny  arcade  or  moving  picture  show  where  lewd, 
vulgar  or  indecent  pictures,  exhibitions  or  performances  are 
displayed,  exhibited  or  given,  or  who  is  an  habitual  truant ;  or 
who  us^s  any  injurious  or  narcotic  drug.  A  child  committing 
any  of  the  acts  herein  mentioned  shall  be  deemed  a  juvenile 
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delinquent  person,  and  be  proceeded  against  in  the  manner 
hereinafter  provided/' 

Upon  the  passage  of  the  juvenile  act,  of  which  the  above  quoted 
sections  are  a  part,  the  courts  of  Ohio  were  quick  to  declare  that  de- 
linquency as  defined  in  that  act  was  not  in  the  nature  of  a  crime ; 
that  the  act  itself,  so  far  as  the  minor  child  was  concerned,  was 
neither  a  criminal  nor  penal  one,  but  reformatory  or  corrective; 
and  that  while  the  commission  of  a  crime  may  set  the  machinery 
of  the  juvenile  court  in  action,  the  minor  proceeded  against  is  not 
tried  by  the  court  as  for  crime,  but  for  incorrigibility. 

In  re  Januszewski,  196  Fed.  123, 156. 
Leonard  v.  Licker,  3  Ohio  App.  377,  380. 
Children's  Home  v.  Fetter,  90  O.  S.,  110, 127. 

In  the  Leonard  case,  above  cited,  the  court  quoted,  as  being 
particularly  apropos  of  the  commitment  of  what  are  now  called 
delinquent  children,  the  following  language  used  by  White,  J.,  in 
Prescott  V.  The  State,  19  O.  S.,  184,  at  187 : 

"It  is  neither  a  criminal  prosecution,  nor  a  proceeding  ac- 
cording to  course  of  the  common  law,  in  which  the  right  to  a 
trial  by  jury  is  guaranteed.  The  proceeding  is  surely  statu- 
tory ;  and  the  commitment,  in  cases  like  the  present,  is  not  de- 
signed as  a  punishment  for  crime,  but  to  place  minors  of  the 
description,  and  for  the  causes  specified  in  the  statute,  under 
the  guardianship  of  the  public  authorities  named,  for  proper 
care  and  discipline,  until  they  are  reformed,  or  arrive  at  the 
age  of  majority.  The  institution  to  which  they  are  committed 
is  a  school,  not  a  prison ;  nor  is  the  character  of  their  deten- 
tion affected  by  the  fact  that  it  is  also  a  place  where  juvenile 
convicts  may  be  sent,  who  would  otherwise  be  condemned  to 
confinement  in  the  common  jail  or  the  penitentiary." 

The  proceeding  in  the  juvenile  court  against  the  juvenile  de- 
linquent person  not  being  of  a  criminal  nature,  I  see  no  justification 
for  the  application  of  the  rule  that  a  person  charged  with  an  offense 
is  entitled  to  be  tried  therefor  in  the  county  in  which  such  offense  is 
alleged  to  have  been  committed.  What  Section  1642  G.  C,  above 
quoted,  gives  the  juvenile  court  jurisdiction  over,  is  not  offenses 
committed  by  the  juveniles,  but  jurisdiction  "over  and  with  re- 
spect to  delinquent,  neglected  and  dependent  minors.''  The  order 
made  by  the  juvenile  court  under  Section  1652  6.  C,  is  not  a  finding 
of  guilt,  but  rather  a  determination  of  status.  That  is,  the  minor 
ctaHd  is  found  to  be  in  a  certain  condition  which  Section  1644  6.  C. 
describes  as  "delinquency",  and  the  effect  of  the  court's  order  is 
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to  make  said  minor  a  ward  of  the  court  for  aU  necessary  purposes 
of  discipline  and  protection.  See  Section  1648  6.  G.  To  this  deter- 
mination of  status,  it  is  immaterial  where  the  acts  of  delinquency 
were  committed,  whether  in  the  county  wherein  the  juvenile  court 
is  held,  or  in  another  county. 

Section  2115  G.  G.  strensfthens  this  conclusion.  The  languasre 
of  that  section  is  as  follows : 

''When  a  girl  between  nine  and  eighteen  years  of  age  is 
brought  before  a  court  of  criminal  jurisdiction,  charged  with 
an  offense,  punishable  by  a  fine  or  imprisonment  other  than 
imprisonment  for  life  and  who,  if  found  guilty,  would  be  a 
proper  subject  for  commitment  to  the  school,  the  court,  by 
warrant  or  order,  shall  cause  her  forthwith  to  be  taken  before 
the  judge  of  the  juvenile  court  of  the  proper  county,  and  shall 
transmit  to  him  the  complaint,  indictment,  or  warrant,  by  vir- 
tue of  which  she  was  arrested.  Such  judge  of  the  juvenile 
court  shall  proceed  in  the  same  manner  as  if  she  had  been 
brought  before  him  upon  original  complaint.'' 

The  first  part  of  Section  2116  G.  G.  refers  to  a  girl  who  has  been 
brought  before  a  criminal  court  ''charged  with  an  offense''.  This, 
under  the  familiar  rule  of  venue  in  criminal  cases,  doubtless  refers 
to  a  girl  who  has  committed  an  offense  withm  the  county  in  which 
said  court  of  criminal  jurisdiction  is  held  and  wherein  the  criminal 
charge  is  filed.  That  the  place  of  the  commission  of  the  offense  is 
not  to  control  the  disposition  of  such  girl,  is  made  clear,  however, 
in  the  latter  part  of  the  section,  which  says  that  such  girl  shaU 
forthwith  be  taken  before  the  judge  of  the  juvenile  court,  not  of 
the  county  wherein  the  offense  was  committed,  but  of  the  "proper 
county".  The  "proper  county^'  may  or  may  not  be  the  county  in 
which  the  offense  was  committed.  In  other  words,  this  section,  to- 
gether with  Section  1683  G.  G.,  recognizes,  by  indirection  at  least, 
the  policy  hereinabove  stated,  namely,  that  the  juvenile  court  of 
the  county  of  which  the  juvenile  delinquent  is  a  resident,  is  ordi- 
narily, the  court  best  able  to  carry  out  the  cardinal  purpose  of  the 
juvenile  act,  "that  proper  guardianship  may  be  provided  for  the 
child"  (Sec.  1683  G.  G.). 

The  view  hereinabove  stated  agrees  with  the  conclusion  reached 
by  the  Attorney  General  in  Opinion  No.  1280,  rendered  on  June  17, 
1918.  It  was  held  in  that  opinion  that  the  juvenile  court  of  Fay- 
ette county,  in  a  proceeding  against  a  minor  child  residing  in  said 
county,  had  the  right  to  predicate  a  finding  of  delinquency  upon  a 
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violation  of  law  committed  by  said  minor  while  in  another  county, 
to  wity  Ross  county. 

What  has  just  been  said  answers  sufficiently,  I  think,  your 
second  question,  reformed  as  above  noted.  Whether,  under  the  sec- 
ond question  as  your  letter  states  it,  the  juvenile  court  of  Clermont 
county  would  have  jurisdiction,  will  not  be  considered  by  this  de- 
partment until  the  necessity  for  an  opinion  on  that  phase  of  the 
matter  more  closely  appears. 


Hie  Words  "Tentative  Apportionment",  as  UBed  in  Section  1214 
Goieral  Code,  of  the  Road  Laws,  Contemplate  the  Setting  Forth 

in  Dollars  and  Cents  of  the  Amount  Proposed  to  be  Assessed 
Against  Each  Tract  of  Land  Within  the  Zone  or  District  De- 
termined Upon  for  Assessment  Purposes. 


No.  126— (Opinion  Dated  March  16,  1919) 

Hon,  Lloyd  S,  Leech,  Prosecuting  Attorney,  Coshocton,  Ohio. 

Dear  Sir:    Attention  has  been  given  to  your  leli'ter  of  March 
6,  1919,  wherein  you  submit  the  following: 

''The  question  has  arisen  in  connectioi^  with  the  issuing 
of  certain  road  bonds  for  this  county,  as  to  what  construction 
is  to  be  placed  upon  that  part  of  Sec.  1214,  as  found  in  the 
.  Road  Laws  of  Ohio,  1917,  which  reads  as  follows: 

The  County  Commissioners  or  Township  Trastees  upon 
whose  application  the  improvement  is  made,  shall  cause  the 
County  Surveyor  to  make  a  tentative  apportionment  of  the 
amount  to  be  paid  by  the  owners  of  the  property  specially 
assessed,  which  apportionment  shall  be  made  according  to 
the  benefits  accruing  to  the  land  so  located.' 

The  point  in  question  isi,  what  construction  is  to  be 
placed  upon  the  word  'tentative.'  Does  it  mean  that  the  Sur- 
veyor is  to  make  his  apportionment  in  the  form  of  a  certain 
per  cent  of  the  costs,  or  does  it  mean  that  he  is  to  make  the 
ai^ortionment  against  each  property  holder  in  the  tax  zone, 
in  dollars  and  cents,  according  to  his  estimate  for  the  entire 
contract." 

Said  section  1214  G.  C.  reads  as  follows : 

'^Except  as  otherwise  provided  in  this  chapter,  the  county 
shall  pay  twenty-five  per  cent,  of  all  costs  and  expense  of  the 
improvement.  Fifteen  per  cent,  of  the  cost  and  expense  of 
such  improvement,  except  the  cost  and  expenses  of  bridges 
and  culverts,  shall  be  apportioned  to  the  township   or  town- 
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ships  in  which  such  road  is  located.  If  the  improvement  lies 
in  two  or  more  townships  the  amount  to  be  paid  by  each  shall 
be  apportioned  according  to  the  nimiber  of  lineal  feet  of  the 
improvement  lying  in  each  township.  Ten  p^  cent,  of  the 
cost  and  expense  of  the  improvement,  excepting  therefrom 
the  cost  and  expense  of  bridges  and  culverts,  shall  be  a  charge 
upon  the  property  abutting  on  the  improvement,  provided  the 
total  amount  assessed  against  any  owner  of  abutting  property 
shall  not  exceed  thirty-three  per  cent,  of  the  valuation  of  such 
abutting  property  for  the  purposes  of  taxation.  Provided, 
however,  that  the  county  commissioners  by  a  resolution 
adopted  by  unanimous  vote  may  increase  the  per  cent,  of  the 
cost  and  expense  of  the  improvement  to  be  specially  assessed 
and  may  order  that  all  or  any  part  of  the  cost  and  expense  of 
the  improvement  contributed  by  the  county  and  the  interest- 
ed township  or  townships  be  assessed  against  the  property 
abutting  on  the  improvement;  and  provided  further,  that  the 
county  commissioners  by  a  resolution  passed  by  unanimous 
vote  may  make  the  assessment  of  ten  per  cent,  or  more,  as 
the  case  may  be,  of  the  cost  and  expense  of  improvement 
against  the  real  estate  within  one-half  mile  of  either  side  of 
the  improvement  or  against  the  real  estate  within  one  mile  of 
either  side  of  the  improvement.  Township  trustees  shall  have 
the  same  i)ower  to  increase  the  per  cent,  to  be  specially  as- 
sessed and  to  change  the  assessment  area  where  the  improve- 
ment is  made  on  their  application.  The  county  commissioners 
or  township  trustees  upon  whose  application  the  improvement 
is  made  shall  cause  the  county  surveyor  to  make  a  tentative 
apportionment  of  the  amount  to  be  paid  by  the  owners  of  the 
property  specially  assessed  which  apportionment  shall  be 
made  according  to  the  benefits  accruing  to  the  land  so  located. 
The  county  surveyor  shall  file'  such  apportionment  with  the 
county  commissioners  or  township  trustees  for  the  inspection 
of  the  persons  interested.  Before  adopting  the  estimate  so 
made  and  reported  the  commissioners  or  trustees  shidl  pub- 
lish once  each  week  for  two  consecutive  weeks  in  some  news- 
paper published  in  the  county  and  of  general  circulation  in 
the  township  where  the  improvement  is  located  notice  that 
such  estimated  assessment  has  been  made  and  that  the  same 
is  on  file  in  the  office  of  the  county  conunissioners  or  with  the 
township  trustees  and  the  date  when  objection,  if  any,  wUl 
be  heard  to  such  assessment.  If  any  owner  of  property  af- 
fected thereby  desires  to  make  objections  he  may  file  his  ob- 
jection to  said  assessment  in  writinjgf  with  the  county  com- 
missioners or  township  trustees,  as*  the  case  may  be,  before 
the  time  for  said  hearing.  If  any  objections  are  ftled  the 
county  conunissioners  or  township  trustees  shall  hear  the 
same  and  act  asi  an  equalizing  board  and  they  may  change 
said  assessments  if  in  their  opinion  any  change  is  necessary 
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to  make  the  same  just  and  equitable,  and  such  commissioners 
or  trustees  shall  approve  and  confirm  said  assessments  as  re- 
ported by  the  surveyor  or  modified  by  them.  Such  assess- 
ments when  so  approved  and  confirmed  shall  be  a  lien  on  the 
land  chargeidt>le  therewith." 

Doubtless  your  inquiry  arises  from  the  fact  that  said  section 
contains  references  both  to  the  percentage  of  cost  and  expense  of 
the  improvement  to  be  assessed  against  adjacent  lands,  and  to  the 
share  of  such  percentage  to  be  borne  by  each  parcel  of  real  estate 
within  the  tax  zone. 

However,  is  not  a  conclusive  answer  to  your  inquiry  furnished 
in  the  last  two  sentences  of  said  section  1214?  The  substance  of 
these  two  sentences  is  that  the  county  commissioners  or  townhip 
trustees,  as  the  case  may  be,  shall  act  as  an  equalizing  board  in  the 
hearing  of  objections  to  the  estimated  assessment  and  shall  make 
changes  therein  if  in  their  opinion  any  change  is  necessary  to  make 
the  assessment  just  and  equitable,  whereupon  the  assessment  as 
reported  by  the  surveyor  or  modified  by  the  commissioners  or 
trustees  is  to  be  approved  and  confirmed.  Then,  "such  assess- 
ments, when  so  approved  and  confirmed,  shall  be  a  lien  on  the  land 
chargeable  therewith."  Since  the  idea  of  a  lien  embraces  the  fur- 
ther idea  that  the  amount  secured  by  the  lien  shall  at  some  stage 
be  definitely  known,  and  since  by  the  last  two  sentences  of  section 
1214  the  amount  which  the  lien  is  to  secure  is  determined  by  the 
'tentative"  apportionment  or  assessment  made  by  Ihe  surveyor  as 
finally  acted  on  by  the  commissioners  or  trustees,  it  follows  that 
the  words  '^tentative  apportionment"  as  used  in  said  section  mean 
a  statement  in  dollars  and  cents  of  the  assessment  proposed  to  be 

made  against  each  tract  in  the  tax  zone. 

If  the  words  "tentative  apportionment"  are  construed  as  above 
stated,  section  1214  is  found  to  contain  a  complete  plan  for  mak- 
ing the  assessment.  First,  attention  is  given  to  the  extent  of  the 
tax  zone  and  the  percentage  of  the  cost  of  the  improvement  to  be 
specially  assessed  within  such  zone.  These  matters  having  been 
determined  in  accordance  with  said  section  1214,  the  county  sur- 
veyor on  the  order  of  the  county  commissioners  or  township  trus- 
tees upon  whose  application  the  improvement  was  made,  proceeds 
to  apportion  such  penyntage  to  the  several  tracts  in  the  taxing 
zone,  according  to  benefits  to  such  tracts.  This  apportionment, — 
the  "tentative  apportionment", — is  then  filed,  showing  in  dollars 
and  cents  the  amount  proposed  to  be  assessed  against  each  tract; 
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whereupon  the  newspaper  notice  is  given  showing  that  the  list  of 
proposed  assessments  is  on  file  and  that  on  a  given  date  objections, 
if  any,  will  be  heard.  Then,  if  objections  are  filed,  a  hearing  is  had, 
and  the  apportionment  put  into  its  final  form,  as  compared  with  its 
previous  "tentative"  form ;  and  when  it  has  been  approved  and  con- 
firmed in  its  final  form,  the  assessments  which  it  sets  forth  become 
a  lien  on  the  several  tracts  which  it  specifies. 

Therefore,  specific  answer  to  your  inquiry  may  be  made  by  the 
statement  that  the  words  "tentative  apportionment''  as  used  in 
section  1214  contemplates  the  setting  forth  in  dollars  and  cents  of 
the  amount  proposed  to  be  assessed  against  each  tract  within  the 
zone  or  district  determined  upon  for  assessment  purposes. 


The  Jurisdiction  of  a  Juvenile  Court  over  the  Mother  of  a  Child 
Does  not  of  Itself  Control  or  Decide  the  Matter  of  Jurisdictiim 
over  the  Child.  The  Jurisdiction  over  the  Child  will  Depend  on 
its  Legal  Residence  and  its  Dependency. 


No.  161— (Opinion  Dated  April  2,  1919.) 

Hon.  H.  H.  Shirer,  Secretary,  Board  of  State  Charities,  Columbus, 

Ohio. 

Dear  Sir :    Acknowledgment  is  made  of  your  letter  dated  March 

4,  1919,  as  follows : 

We  ajre  interested  in  a  case  briefly  described  as  follows : 
'A  girl,  16  years  of  age,  a  ward  of  the  juvenile  court  of 

A.  county,  gave  birth  to  a  child  in  the  maternity  hospital  in 

B.  county,  and  is  still  residing  in  the  latter  county.  The  ju- 
venile court  in  A.  county,  for  particular  reasons,  wants  to  com- 
mit this  baby  to  some  agency  or  otherwise  make  it  a  ward 
of  the  court.  Has  the  judge  authority  to  assume  jurisdiction 
over  this  baby,  even  if  the  mother  voluntarily  brings  the 
child  to  the  court?  Or,  can  he  order  it  brought  to  court.  It 
has  been  held  by  some  that  any  particular  adjudication  rel- 
ative to  the  baby  must  be  held  in  the  county  in  which  the 
mother  and  baby  are  now  residing." 

The  questions  which  you  raise  on  the  facts  above  stated 
may  be  thus  stated  and  numbered : 

1.  Has  the  probate  court  of  A.  county  the  authority  to 
assume  jurisdiction  over  this  child? 

2.  Would  the  act  of  the  mother  voluntarily  bringing  the 
child  into  the  probate  court  of  A.  county  be  sufficient  to  con- 
fer such  jurisdiction  upon  said  court? 

3.  Can  such  judge  order  said  child  brought  into  court? 
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Your  suggestion  is  also  noted  that  someone  has  advised  that 
the  adjudication  relative  to  the  child  must  be  held  in  the  county 
in  which  it  and  its  mother  are  now  residing. 

Your  letter  does  not  state  with  whom  the  child  is  at  present 
living  or  the  circumstances  surrounding  it  in  its  present  location, 
but  from  the  fact  that  some  action  on  the  part  of  either  or  both 
the  juvenile  courts  of  A.  and  B.  counties  is  imminent,  warrants  the 
inference  that  conditions  of  dependency  are  believed  to  exist.. 

In  the  form  in  which  it  is  stated,  your  first  question  is  very 
easy  of  solution  as  no  judge  has  authority  to  assume  jurisdiction 
in  the  sense  that  he  may  take  to  himself  jurisdiction  which  is  not 
legally  conferred  upon  him  or  to  the  office  which  he  is  holding,  but 
I  am  treating  your  inquiry  as  one  raising  the  question  whether  such 
judge  has  jurisdiction. 

So  far  as  the  mother  is  concerned,  being  a  ward  of  the  juvenile 
court  of  A.  county,  she  is  under  the  continuing  jurisdiction  of  the 
juvenile  court  of  said  county  under  the  provisions  of  Section  1643, 
G.  C.  The  jurisdiction  over  the  mother  does  not  of  itself  control 
or  decide  the  matter  of  jurisdiction  over  the  child. 

It  must  be  borne  in  mind,  consistent  with  the  purposes  of  the 
juvenile  court  acts,  that  dependency  is  not  a  crime,  but  a  condition 
and  that  the  welfare  of  the  child  is  the  paramount  consideration, 
an  object  of  solicitude  in  the  administration  and  corrective  exercise 
of  police  power. 

Attention  is  directed  to  Section  1645,  G.  C,  which  defines  a 
dependent  child  to  mean: 

"♦  *  ♦  any  child  under  eighteen  years  of  age  who  is 
dependent  ui>on  the  public  for  support;  or  who  is  destitute, 
homeless  or  abandoned;  or  who  has  not  proper  parental  care 
or  guardianship ;  *  *  *  or  whose  environment  is  such  as 
to  warrant  the  state,  in  the  interest  of  the  child,  in  assuming 
its  guardianship.'' 

Facts  somewhat  similar  to  those  stated  in  your  letter  were 
passed  upon  by  the  Attorney  Greneral  in  1916,  in  an  opinion  ren- 
dered to  your  board  dated  May  5, 1916,  and  found  in  Opinions  of  the 
Attorney  General,  Vol.  1,  1916,  page  777,  in  which  the  following 
conclusion  is  announced : 

''Nowhere  in  the  juvenile  court  law  is  there  found  any 
provision  which  limits  the  court  in  the  exercise  of  its  power 
to  extend  the  benefits  of  the  law  to  a  delinquent,  neglected 
or  dependent  child.    On  the  contrary,  the  juvenile  court  law 
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is  to  be  liberally  construed  to  the  end  that  proper  guardian- 
ship may  be  provided  for  the  child. 

'Dependency'  is  a  status,  and  when  found  to  exist  is  suf- 
ficient in  itself  to  vest  jurisdiction  in  the  court  wherever  such 
dependency  may  occur.  The  residence  of  the  parent  does  not 
operate  to  deprive  a  juvenile  court  of  jurisdiction  over  a  child 
because  such  residence  may  x>erchance  be  in  a  county  different 
from  the  one  in  which  the  act  causing  delinquency,  or  de- 
pendency, may  have  occurred.  The  parent  would  be  subject 
to  prosecution  in  the  county  in  which  the  act  was  committed 
and  no  other. 

'In  the  case  under  consideration,  it  appearing  that  the 
child  in  question  is  being  cared  for  in  C.  county,  where  it  was 
bom,  while  the  mother  is  confined  in  a  state  institution  and 
therefore  unable  to  support  or  care  for  the  child,  and  there 
being  no  known  person  who  can  be  charged  with  its  support, 
it  is  my  opinion  that  it  is  the  duty  of  the  juvenile  court  of  the 
county  in  which  the  child  is  found  to  take  jurisdiction  if  a 
complaint  is  filed  under  the  provisions  of  Section  1647  of  the 
General  Code,  supra." 

While  some  of  the  facts,  as  stated  in  your  letter,  do  not  appear 
the  same  as  those  on  which  the  above  quoted  opinion  was  ren- 
dered, yet  it  is  concluded  that  the  principle  announced  by  the  At^ 
tomey  General  in  the  above  opinion  is  applicable,  and  in  my  judg- 
ment correctly  states  the  law ;  and  this  results  in  a  conclusion  that 
the  juvenile  court  of  A.  county  does  not  have  jurisdiction  over  the 
child  while  it  resides  in  B.  county. 

If  the  mother  voluntarily  took  the  child  into  A.  county,  the  ju- 
venile court  of  that  county  would  have  jurisdiction  over  the  child, 
if  the  conditions  of  dependency,  as  defined  by  Section  1645,  G.  C, 
existed  at  the  time  said  child  was  taken  into  said  court. 

The  matter  involved  in  your  third  question  is  disposed  of  by 
the  consideration  of  questions  1  and  2,  and  from  the  conclusion 
therein  reached,  especially  in  question  1,  it  may  be  said  that  the 
juvenile  court  of  A.  county  cannot  order  said  child  to  be  brought 
from  B.  county  into  said  court  of  A.  county. 

As  a  practical  suggestion  of  disposing  of  this  matter,  consistent 
with  the  conclusion  reached  in  this  and  the  former  opinion  of  the 
Attorney  General,  it  may  be  well  to  note  that  upon  complaint  of 
any  person  bringing  the  dependency  of  this  child  to  the  atten- 
tion of  the  juvenile  court  of  B.  county,  he  would  have  jurisdiction 
to  make  the  proper  order  concerning  the  custody  and  commitment 
of  the  child. 
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MOTION    DOCKET 

10054 — ^John  M.  Caldwell  vs.  Edward 
O.  Whitacre.  Motion  for  an  order 
directing  the  court  of  appeals  of  Co- 
lumbiana county  to  certify  its  record. 
Oyemiled. 

10081 — Frank  M.  Raymond,  Bxr.,  vs. 
John  P.  Williams  et  al.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Franklin  county  to  ceitify  its  rec- 
ord.   Sustained. 

10083 — ^Andrew  Godfrey  et  al.  vs. 
AmeUa  Epple  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Meigs  county  to  certify  its  record. 
Sustained. 

10084 — The  City  of  Alliance  vs.  The 
Public  Utilities  Commission  of  Ohio. 
Motion  by  defendant  to  dismiss  pe- 
tition in  error  in  Cause  No.  16289  on 
the  general   docket.     Sustained. 

10086 — ^Louis  Salarokia  vs.  City  of 
Warren.  Motion  by  plaintiff  to  extend 
time  for  filing  briefs  in  Cause  No. 
16153  on  the  general  docket.  Sus- 
tained. 

10087— Edwin  U  Bennett  vs.  Wil- 
liam L.  Coale.  Motion  by  plaintiff  to 
extend  time  for  filing  briefs  in  Cause 
No.  16154  on  the  general  docket.  Sus- 
tained. 


10089 — D.  T.  Hackett  et  al.  vs.  Kate 
O'Brien.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Hamilton 
county  to  certify  its  record.  Over- 
ruled. 

10091— Anna  B.  Kately  vs.  The  B. 
&  O.  R.  R.  Co.  Motion  for  an  order 
directing  the  court  of  appeals  of  Rich- 
land county  to  certify  its  record.  Over- 
ruled. 

10093-— The  Tpledo  Railway  &  Ldght 
Co.  Ys.  Aaron  Nolthers.  Motion  for  au 
order  directing  the  court  of  appeals 
of  Lucas  county  to  certify  its  record. 
Overruled. 

10099 — ^The  State  of  Ohio  vs.  Charles 
H.  Williams.  Motion  for  an  order 
directing  the  court  of  appeals  of  Allen 
ocunty  to  certify  its  record.  Over- 
ruled. 

CRIMINAL  DOCKET 

15893— Clara  Allian  vs.  City  of  To- 
ledo.   Lucas.    Judgment  aflArmed. 

16058~G.  H.  McBride  et  al.  vs.  Jay 
Marguerat,  Auditor,  et  al.  Wyandot. 
Judgment  affirmed. 

10089— The  Continental  Trust  A 
Savings  Bank  Co.  vs.  The  Home  Fuel 
&  Supply  Co.  Lucas.  Judgment  af- 
firmed. 
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Bins  Introduced  In  House 

H.  B.  No.  507— Mr.  Atkinson  .  To 
amezrd  the  General  Code,  relative  to 
increasing  the  tax  levy  for  mothers' 
D  ensions 

H.  B.  No.  508— Mr.  Hlnchey.  To 
amend  the  General  Code,  to  provide 
that  soldiers  and  sailors  of  the  world 
war  be  eligible  to  the  relief  for  indi- 
gent soldiers  and  dependents. 

H.  B.  No.  609— Mr.  Crabbe.  To 
provide  for  error  proceedings  from 
police  courts,  municipal  courts,  and 
justice  courts  In  criminal  cases  where 
Judgment  is  adverse  to  state  or  mu- 
nicipality. 

H.  B.'No.  510— Mr.  Miller  of  Stark. 
Providing  for  a  municipal  court  in  the 
city  of  Massillon. 

H.  B.  No.  511— Mr.  Matthews.  Pro- 
vides for  special  recognition  for  offi- 
cers and  enlisted  men  who  have  been 
awarded  medals  for  distinguished  ser- 
vices. 

H.  B.  No.  512— Mr.  Robins.  To  des- 
ignate main  market  road  No.  8  from 
Sandusky  to  Portsmouth  as  "Scioto 
Trail." 

H.  B.  No.  513— Mr.  Hooley.  To 
amend  the  General  Code,  providing 
that  constitutional  amendments  shall 
be  printed  on  ballots  in  parallel  col- 
umns. 

H.  B.  No.  514— Provides  for  raising 
the  qualifications  of  chief  examiner  of 
stationary  engineers  and  changing  li- 
cense requirements. 

H.  B.  No.  515 — Mr.  Banker.  Provid- 
ing for  increase  in  compensation  of 
court  constables. 

H.  B.  No.  510— Mr.  McCoy.  To 
amend  the  General  Code,  providing 
that  two  members  of  the  board  of 
deputy  state  supervisors  of  elections 
may  count  absent  voters'  ballots. 

H.  B.  No.  517 — Mr.  Myers.  To  esta/b- 
lish  a  system  of  health  insurance  for 
employes  and  dependent  members  of 
their  families  and  providing  for  Its 
administration. 

H.  B.  No.  518 — Mr.  Tom  Reynolds. 
To  amend  the  General  Code,  relative 
to  reducing  the  amount  to  be  contrib- 
uted to  the  state  insurance  fund  by 
school  districts. 


H.  B.  No.  51^— Mr.  Long.  To  pro- 
vide for  the  enforcement  of  prohibi- 
tion of  the  liquor  traffic  by  the  secre- 
tary of  agriculture  and  declaring  an 
emergency. 


Bills  Patted   In   Houta 

8.  B.  No.  145— Joint  Tax  Committee. 
Emergency  tax  levy. 

S.  B.  No.  185— Mr.  Jones,  of  Meigs. 
National  guard. 

H.  B.  No.  852 — Mr.  Spidel.  Court  re- 
ports. 

H.  B.  No.  232— Mr.  Jones,  of  Hamil- 
ton.   Public  utilities. 

S.  B.  No.  77 — Mr.  Jones,  of  Frank- 
lin.   Osteopathy. 

H.  B.  No.  38&— Mr.  Mulcahy.  BuUd- 
ing  code. 

H.  B.  No.  107— Mr.  Smith.  Cold 
storage  warehouses. 

H.  B.  No.  439— Mr.  Wise.  Canton 
municipal  court. 

H.  B.  No.  415— Mr.  Scott.  Special 
assessments. 

H.  B.  No.  330— Mr.  Lytle.  Plant  dis- 
eases. 

H.  B.  No.  510— Mr.  Miller.  Munici- 
pal court  at  Massillon. 

H.  B.  No.  320— Mr.  Matthews.  Ports- 
mouth municipal  court. 

H.  B.  No.  463 — Mr.  Myers.  Farmers* 
markets. 

H.  B.  No.  346— Mr.  Robins.  Care  of 
children.  . 

H.  B.  No.  359 — Mr.  Freeman.  Teach- 
ers' pensions. 

H.  B.  No.  428— Mr.  Comings.  Local 
roads. 

H.  B.  No.  363 — Mr.  Dunspaugh. 
Schooling  certificates. 

H.  B.  No.  3*66 — Mr.  Lonz.  Island 
townships. 

H.  B.  No.  81— Mr.  Evans.  Miami  and 
EMe  canal. 

H.  B.  No.  364 — Mr.  Barnes.  Employ- 
ment of  soldiers. 

H.  B.  No.  313— Mr.  Harter.  Public 
water  ways. 

H.  B.  No.  497— Mr.  King.  Salaries 
of  members  of  legislature. 

S.  B.  No.  119 — Mr.  Latham.  Swamp 
lands. 
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fi.  B.  No.  87— Mr.  Lloyd.  Children's 
Home  of  Franklin  County. 

S.  B.  No.  121 — BIr.  Berry.  Depart- 
matt  of  Health  seaL 

H.  B.  No.  225 — Mr.  Scott.  Pure  food 
law. 

S.  B.  No.  135 — Mr.  Lilg:gitt.  Spanish 
war  Teterana. 

H.  B.  No.  393— Mr.  Wise.  Ohio  ca- 
nal lands. 

a  B.  No.  132— Mt.  Ldggltt.  Admis- 
sion to  Madison  Home. 

H.  B.  No.  44S — Mr.  Hughes.  Custody 
of  State  House. 

H.  B.  No.  446 — Mr.  Winter.  Insur- 
ance solicitors. 

H.  B.  No.  48S — Mr.  Oonser.  Tomb 
of  William  H.  Harrison. 

H.  B.  No.  316— Mr.  Dildine.  Sandus- 
ky municipal  court. 

H.  B.  No.  515 — ^Mr.  Banker.  Court 
constables. 

S.  B.  No.  96 — Mr.  Beebe.  Compen- 
sation of  judges. 

H.  B.  No.  355 — 'Mr.  Thompson. 
Abandonment  of  family. 

Am.  S.  B.  No.  125 — Joint  tax  com- 
mittee.    Tax  amendments. 

H.  B.  No.  511 — Mr.  Matthews.  Re- 
ward to  soldiers. 


Bills  Defeated  In  House 

H.  B.  No.     82— Mr.     Huber. 
ae^inst  the  state. 


Suits 


Bills  Reported  Out  of  Committee   and 
Up  for  Passage  In  House 

H.  B.   No.  478— Mr.  Bryson.     Trac 
tion  line  on  Xenla  Home. 

H.  B.  No.  477 — Mr.  Freeman.    Crim- 
inal syndicalism. 

S.  B.  No.  52— Mr.  Lloyd.    Securities. 

Am.  H.  B.  No.  165 — ^Mr.  Cowan.  Pro- 
tection of  flsh. 

Am.  H.  B.  No.  317— Mr.  Bing.  Teach- 
ers' certificates. 

Am.  H.  B.  No.     444 — Mr.  Copeland. 
Teachers'  salaries. 

Ann.  H.  B.  No.  451 — Mr.  Bvans.    Ex- 
ecutors' sales. 


Committee  Reference  of  House  and 
Senate  Bills  In  the  House 

e.  B.  No.  13&— Mr.  Ldggltt.    To  the 
committee  on  Military  Affairs. 

S.  B.  No.  140— Mr.  Bitter.     To  the 
committee  on  Common  Schools. 


H.  B.  No.  505— Mr.  Krelder.  To  the 
committee  on  Public  Highways. 

H.  B.  No.  506 — ^Mr.  Foster.  To  the 
comnllttee  on  Codes,  Courts  and  Pro- 
cedure. 


Bills  Introduced   In  Senate 

S.  B.  No.  169 — Mr.  Arcsher.  To 
amend  the  General  Code,  relatire  to 
requiring  notice  to  (be  given  to  each 
stockholder  of  amendments  to  arti- 
cles of  incorporation. 

S.  B.  No.  170 — Mr.  Hopley.  To 
amend  the  General  Code,  relative  to 
allawlng  increased  compeneation  to 
any  probate  Judge  designated  to  act 
as  judge  of  Juvenile  court. 

S.  B.  No.  171— Mr.  O'Brien.  To  pro- 
vide for  the  relief  of  a  citizen  of  Cin- 
cinnati. 

S.  B.  No.  172 — Mr.  ETmmert.  Rela- 
tive to  the  use  of  the  word  America 
in  incorporation  papers. 

S.  B.  No.  173 — Mr.  Alte.  To  amend 
the  law  relative  to  stationary  steam 
engines  and  boilers  and  requirements 
of  license  and  qualification  of  chief 
examiner. 

S.  B.  No.  174— Mr.  Whlttemore.  Rel- 
ative to  increasing  the  compensation 
of  members  of  Ohio  Board  of  Censors. 

S.  B.  No.  175 — Joint  tax  committee. 
To  amend  the  General  Code,  providing 
for  a  general  inheritance  tax  for  both 
collateral  and  direct  heirs. 


Bills  Passed   In  Senate 

S.  B.  No.  131— Mr.  Archer.  Normal 
training  of  teachers. 

H.  B.  No.  29— ^Mr.  Miller,  of  Stark. 
Public  utility  service. 

H.  B.  No.  178 — Mr.  Federman.  Canal 
lease. 

S.  B.  No.  28 — Mr.  Davis.  Full  crews 
on  trains. 

H.  B.  No.  d87--nlr.  Walsh.  Park 
commissioners. 

H.  B.  No.  292— Mr.  Pugh.  Court  of 
domestic  relations. 

3.  B.  No.  156— Mr.  Miller.  Notary 
public  bond. 

H.  B.  No.  76— Mr.  Griswold.  Attach- 
ment exemptions. 

S.  B.  No.  161 — Mr.  Buseby.  Short 
form  deeds. 

S.  B.  No.  142— Mr.  Kryder.  Dis- 
charge of  trustee. 

S.  B.  No.  107 — Mr.  Stone.  Water 
rates  in  cities. 
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H.  B.  No.  25 — Mr.  Barnes.  City 
boards  of  education. 

H.  B.  No.  488 — Br.  Bonser.  Tomb 
of  W.  H.  Harrison. 

Aim.  S.  B.  No.  55 — Mr.  Stone.  Fra- 
ternal societies. 

Am.  H.  B.  No.  132— Mr.  Wise.  Le- 
gal advertising. 

Am.  S.  B.  No.  88— Mr.  Uoyd.  Mu- 
nicipal court  of  Columbus. 

Am.  H.  B.  No.  182— Mr.  Gordon,  of 
Logan.    Normal  schools. 

S.  B.  No.  14d— Mr.  Norris.  County 
building  commissions. 

Am.  H.  B.  No.  281 — Mr.  £hraii8. 
County  sewer  districts. 

Am.  H.  B.  No.  280^ — Mr.  ESvans. 
County  sewer  districts. 

Sub.  H.  B.  No.  305 — ^Mr.  Chester. 
County  hospitals. 

H.  B.  No.  163 — Mr.  Chester.  Transfer 
of  school  territory. 

Am.  H.  B.  No.  61 — Mr.  Taylor. 
Bridge  fund. 

S.  B.  No.  133 — Mr.  Jones.  National 
guard. 

•    Am.  H.  ©.  No.     257 — Mr.     Bryson. 
Home  demonstration  agents. 

Am.  H.  B.  No.  313— Mr.  Harter. 
Streams  and  lakes  of  state. 


Am.  H.  B.  No.  209 — License  for  ang- 
ling. 

Am.  H.  B.  No.  259 — Mr.  Winters. 


Bills  Defeated   In   Senate 

S.  B.  No.  117 — Mr.  Jones,  of  Frank- 
lin.   Poultry. 

S.  B.  No.   101 — Mr.   Kryder.     Long 
distance  telephone  connection. 

H.  B.  No.  122— Mr.  Beaty.    Uen  for 
attorneys. 


Bills  Reported  Out  of  Committees  and 
Up  for  Passage  In  Senate. 

S.  B.  No.  141— Mr.  Ritter.  Xenia 
Orphans'  Home. 

S.  B.  No.  153— Mr.  White.  Care  of 
feeble-minded. 

Am.  H.  B.  No.  807 — ^Mt.  Orlswold. 
Co-operative  associations. 

Sub.  H.  B.  No.  72 — Mr.  Cable.  BHec- 
tion  of  county  boards  of  education. 

H.  B.  No.  315 — Mr.  Ehnery.  Lots  In 
Hicksville,  Ohio. 

H.  B.  No.  419 — Mr.  McFarland.  Feed 
Stuffs. 

H.  B.  No.  311— Mr.  Bing.  Bxaml- 
nation  for  pharmacists. 

S.  B.  No.  166— Mr.  Ritter.  Wllber- 
force  University. 

Am.  H.  B.  NO.  160 — ^Mr.  Kay.  County 
infirmaries. 


Committee   Reference  of    House    and 
Senate  Bills  In  Senate 

S.  B.  No.  168— Mr.  Ake.  To  the 
committee  on  Cities. 

Sub.  H.  B.  No.  73— Mr.  Wenner.  To 
the  committee  on  Common  Schools. 

H.  B.  No.  227 — Mr.  Gordon,  of 
Brown.  To  the  committee  on  Public 
UtiUties. 

H.  B'.  No.  356 — Mr.  Bing.  To  com- 
mittee on  France. 

To 
To 
To 
To 


Am.  H.  B.  No.  143— Mr.  Wise, 
committee  on  Fees  and  Salary. 

H.  B.  No.  419— Mr.  McFarland. 
committee  on  Agriculture. 

Am.  H.  B.  No.  209— Mr.  York, 
committee  on  Fish  and  Game. 

H.   B.   No.   442 — Mr.   Copeland. 
committee  on  Finance. 

Am.  H.  B.  No.  218— Mr.  Dunn.  To 
committee  on  Aigriculture. 

Am.  H.  B.  No.  378 — Mr.  Alban.  To 
committee  on  Agriculture. 

H.  B.  No.  256 — Mr.  Bryson.  To 
committee  on  Agriculture. 

H.  B.  No.  389 — Mr.  Tom  Reynolds. 
To  committee  on  County  Affairs. 

Am.  H.  B.  No.  473 — Mr.  Pearson.  To 
committee  on  Military  Affairs. 

S.  B.  No.  169 — Mr.  Archer.  To  com- 
mittee on  Judiciary. 

S.  B.  No.  170 — Mr.  Hopley.  To  com- 
mitte  on  Judiciary. 

H.  B.  No.  338 — Mr.  Barnes.  To 
committee  on  <^ties. 

S.  B.  No.  171— Mr.  O'Brien.  To 
committee  on  Finance. 

H.  B.  No.  397 — Mr.  Wenner.  To 
committee  on  Common  Schools. 

Am.  H.  B.  No.  383'-^Mr.  Crosser.  To 
committee  on  County  Affairs. 

H.  B.  No.  355 — ^Mr.  Thompson.  To 
committee  on  Judiciary. 

Am.  H.  B.  No.  460^— Mr.  Jones,  of 
Trumbull.    To  committee  on  Finance. 

Sub.  H.  B.  No.  326 — Mr.  McCoy.  To 
committee  on  Roads  and  Highways. 

S.  B.  No.  172 — ^Mr.  Bmmert.  To 
committee  on  Manufactures  and  Com- 
merce. 

8.  R  No.  173>— Mr.  Ake.  To  com- 
mittee on  Labor. 

S.  B.  No.  174 — ^Mr.  Whittemore.  To 
committee  on  Insuranoe. 
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Am.  H.  B.  No.  232 — Mr.  Jones  of 
Hamilton.  To  oonnnittee  on  Public 
UtiJiUes. 

H.  B.  No.  41« — ^Mr.  Scott.  To  com- 
mittee on  Cities. 

Am.  H.  B.  No.  107— Mr.  Smith.  To 
committee  on  Manufacturee  and  Com- 
merce. 

Am-  H.  B.  No.  336— Mr.  Lytle.  To 
committee  on  Asriculture. 

H.  B.  No.  497 — Mr.  King.  To  com- 
mittee on  Finance. 

Am.  H.  B.  No.  439— Mr.  Wise.  To 
committee  on  Judiciary. 

H.  B.  No.  385— Mr.  Mulcahy.  To 
committee  on  Insurance. 

H.  B.  No.  382 — Mr.  Spidel.  To  com- 
mittee on  Judiciary. 

S,  B.  No.  175 — Special  Joint  Com* 
mittee  on  taxation. 

Am.  H.  B.  No.  359 — ^Mr.  Freeman.  To 
committee  on  common  schools. 


H.  B.  No.  225 — Mr.  Scott.  To  com- 
mittee on  cities. 

H.  B.  No.  364 — Mr.  Barnes.  To  com- 
mittee on  military  affairs. 

H.  B.  No.  440— Mr.  Winter.  To 
committee  on  insurance. 

H.  B.  No.  393— Mr.  Wise.  To  com- 
mittee on  public  works. 

Am.  H.  B.  No.  320— Mr.  Matthews. 
To  committee  on  judiciary. 

H.  B.  No.  428— Mr.  Comings.  To 
committee  on  county  affairs. 

Am.  H.  B.  No.  345 — Mr.  Robins.  To 
committee  on  public  health. 

H.  B.  No.  366 — Mr.  Lonz.  To  com- 
mittee on  state  buildings. 

H.  B.  No.  463 — Mr.  Myers.  To  com- 
mittee on  agriculture. 

H.  B.  No.  363— Mr.  Dunspagh.  To 
committee  on  common  schools. 

H.  B.  No.  316— Mr.  Dildine.  To  com- 
mittee  on  Juliciary. 


SECRETARY  OF 


NEW    INCORPORATIONS 

Cellna  Green  House  Co.,  Celina, 
$25,000.  W.  T.  Palmer,  C.  A.  McKim, 
S.  A.  Boueleg,  E.  A.  MoKlman!,  H.  C. 
Bowmaa,  O.  F.  Rentzsch. 

Champion  Kerosene-Burner  Ck>., 
Kenton,  |125,000.  Louis  F.  Bertrau, 
Clarence  A.  Hill,  Raphael  W.  Vails, 
William  C.  Fridley,  Don  C.  Hender- 
son. 

Cherry  Auto  Parts  Co.,  Toledo,  |10,- 
000.  Samuel  Tetelbaum,  Dayid  Britz, 
O.  M.  Gilday,  Louis  M.  Friedman,  Ber- 
tha Tetelbaum. 

Home  Vulvanizin-g  Co.,  Portsmouth, 
$15,000.  Albert  F.  Marting,  James  P. 
Grubb,  Stewart  D.  Ruggles,  George  E. 
Kricker,  J.  B.  Frostick. 

Ideal  Copper  Co.,  Warren,  $25,000. 
Harlow  M.  Stafford,  James  A.  Reeves, 
George  T.  Fillius,  Edna  Blanche  Staf- 
ford, Jennie  G.  Reeves. 

King  Ice  Pick  Co.,  Alliance,  $10,000. 
Michael  Peparady,  Alex  Mikles,  Ainna 
Mikles,  Mrs.  E.  M.  Peparady,  John  J. 
Serbu. 

Naroo  Co.,  Columbus,  $600,000. 
Thomas  A.  Welsh,  Frank  W.  Andrews, 
Ralph  Runyan,.  Charles  L.  Tusche, 
Herbert  C.  Sherman.  (Refrigeration, 
patents,  etc.) 

Rose  Shoe  Co.,  Cleveland,  $35,000. 
Lee  W.  Ulmer,  Sidney  Rose,  Mary 
McDowell,  Louis  R.  Lanze,  J.  H. 
Shulman. 

Ravenna  Home  Builders*  Co.,  Rav- 
enna, $50:000.  W.  J.  Beckley,  H.  W. 
Riddle,  Jr.,  W.  A.  Lyon,  J.  F.  Ba>bcock, 
A.  D.  Robinson. 

Seminole  Citrus  Fruit  Co.,  Akron, 
$30,000.  A.  H.  Commins,  Edwin  W. 
Brouse,  Amos  H.  Englebeck,  C.  Blake 
McDowell,  J.  Fred  Smith. 

U  and  I  Toy  Co.,  Lorain,  $50,000. 
W.  S.  Nielsen,  A.  Graupner,  Richard 
Graupner,  W.  H.  Hamilton,  A.  V. 
Hageman. 

United  States  Safety  Gate  Co.,  To- 
ledo, $1,000.  Carle  Ciuffre,  Karl  A. 
Flickinger,  Alonzo  C.  Fuer,  Wilma  L. 
Rower,  Gertrude  M.  Buchele. 

Jonathan  Warner  Hotel  Co.,  War- 
ren, $300,000.  Dan  A.  Geiger,  Robert 
T.  Izant,  J.  C.  Cratsley,  Emerson  J. 
Boyd,  Ed-ward  R.  Smith. 


Toledo  Standard  Commutator  Ck)., 
Toledo,  $10,000.  Walter  H.  Jeffrey,  C. 
A.  Van  Dusen,  H.  J.  Heywood,  E.  S. 
Janney,  ESugene  Rheinfrank. 

Stark  Baking  Co.,  Canton,  $25,000. 
Wendell  Herbrulb,  H.  Kelius,  G.  B. 
Kellogg,  M.  Hartzell,  A.  R.  Ackerman. 

Perfection  Heater  &  Manufacturing 
Co.,  Cleveland,  $300,000.  John  P. 
Sturges,  John  C.  Barkley,  G.  B.  Sid- 
dall,  D.  E.  .Morgan,  L.  S.  Lonunasson. 

Oxy-Hydjogen  Generator  Co.,  Cleve- 
land, $50,000.  Charles  D.  Simmons, 
Clinton  DeWitt,  Hattie  Rothenbers, 
M.  C.  Haugh,  C.  B.  Bayly. 

Clark  Bakery  Co.,  Cleveland,  $10,- 
000.     R.  D.  Clark,  A.  Y.  Clark,  Perry 

D.  Caldiwell,  D.  T.  May,  D.  L.  Schwab, 

Ideal  Ch^k  System  Co.,  Tiffin,  $10,- 
000.  Charles  Stofer,  Grover  Stofer, 
Harry  K.  Stofer,  David  A.  Gottlieb, 
Charles  J.  Schmidt 

•United  Transfer  Co.,  Portsmouth, 
$5,000.  Samuel  E.  Fron^rine,  Robert  F. 
Baiyerl,  Ralph  E.  Frowine,  George  W. 
Wat  kins,  Henry  H.  Bayerl. 

Haworth  Marble  Co.,  Clevelantl« 
$40,000.  W.  J.  Haworth,  R.  W.  Ed- 
wards, Corinne  AUshouse,  James  A. 
Farrell,  A.  M.  Strong. 

Hariman  Rubber  Co.,  Cleveland,  $2,- 
000.  Wm.  C.  Keough,  Joseph  F.  Mey- 
er, M.  M.  Roche,  B.  Brabeck,  Leo 
Henle. 

• 

Garfield  Drug  Co.,  Elast  Cleveland, 
$10,000.  Joseph  N.  Ackerman,  Oscar 
V.  Cramer,  Thomas  E.  Greene,  J. 
French,  Fred  E.  Wirtshafter. 

French  Realty  Co.,  Cleveland.  $50,- 
000.  Don  R  Sipe,  S.  W.  Sangster,  E. 
Gllmore,  E.  S.  Hampiond,  William  T. 
Amee. 

City  View  Realty  Co.,  Akron,  $25,- 
000.    Lee  J.  Myers,  M.  L.  Weaver,  K. 

E.  Griffiths,  E.  Y.  Myers,  P.  R.  Benjar 
min. 

International  Cemetery  Monumental 
Co.,  Cleveland,  $5,000.  A.  T.  Harch- 
arik,  Andrew  Rajesak,  Steve  Vargo,  J. 
Raymond,  Pacovsky,  Frank  Spisak.  ^ 

Kent  Hotel  Co.,  Kent,  $150,000.  Wm. 
A.  Cluff,  J.  P.  Matthews,  H.  W.  Sid- 
nell,  A.  J.  Lauderbaugh,  D.  M.  Mason. 
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John  Finneran  Co.,  Columbus,  |10,- 
000.  Jolm  Finneran,  F.  M.  Jaeger, 
Charlee  B.  Connor,  J.  B.  Finneran,  Wil- 
liam Seidenstlcker. 

Uschkoff  ft  Harris  Co.,  Cincinnati, 
110.000.  Esther  Uschkoff,  Alex  Llsoh- 
koff,  Louie  Harris,  Fannie  Harris,  Al- 
bert Harris.     (General  merchimdise.) 

Mutual  Wholesale  Co.,  Toledo,  $50,- 
000.  Wm.  McDonough,  Herbert  Felk- 
er,  Ftank  U  Nadeau,  Mason  E. 
Youngs,  Charles  A.  Kolbe. 

Mercator  Realty  Co.,  Cincinnati, 
$10,000.  Thomas  B.  Faxton,  Jr.,  Wal- 
ter W.  Fonke,  John  F.  Leidlein,  John 
F.  Bendler,  George  H.  Geiger. 

Standard  Motor  Sales  Co.,  Bast  Liv- 
erpool, $20,000.  Peter  Mullen,  W.  C. 
Browne,  J.  Homer,  Samuel  S.  Crog- 
lede,  James  F.  McCarry.  . 

Saxby  Magazine  Publisching  Co., 
Cincinnati,  $10,000.  Robert  F.  Schulk- 
ers,  J.  W.  Heintzman,  Ferd  Zuenkeler, 
A.  Marmion,  M.  K.  Ostendorf. 

Springfield  Bus  Co.,  Springfield,  $25,- 
000.  Joseph  C.  Spohr,  Nellie  C.  Spohr, 
Isaac  S.  Overholser,  Mary  E.  Overhol- 
ser,  Lawrence  G.  'Shiddenhelm. 

T.  J.  Cochran  Lamb  Co.,  Cincinnati, 
$400,000.  Thomas  J.  Corcoran,  Carl 
J.  Wuebler,  Harvey  R.  Corcoran,  Jos. 
U  Lackner,  Ekigene  A  Kuen. 

United  Savings  and  Lx>an  Co.,  Cleve- 
land, $1,000,000.  Earl  J.  G.  Lovett,  M. 
W.  Murray,  E.  E.  Sherwood,  F.  T. 
Kingdom,  E.  J.  Hemlngton. 

Vichek  Investment  Co.,  Cleveland, 
$10,000.  F.  J.  Vichek,  John  J.  Babka, 
Mary  Vichek,  F.  S.  Macourek,  E.  C. 
Koster. 

Weyer  Elevator  and  Supply  Co., 
Weyer's  station,  Erie  County,  $15,000. 
David  J.  Hacker.  Otto  A.  Kromer,  Hen- 
ry  W.  Wallrabenstein,  Jesse  Hummel, 
John  M.  Gallagher. 

Community  Bank  of  East  Liverpool, 
East  Liverpool,  $50,000.  E.  G.  Stnrgls, 
William  T.  McNutt,  Leon  Rubin,  Wil- 
son A.  Smith,  G.  E.  Davidson. 

American  Sponging  Co.,  Cleveland, 
110,000.  A.  L.  Jacobs,  Julius  Altman; 
Louis  S.  Adler,  A.  S.  Kraus,  R.  Ger- 
«ely. 

Byrne  Mfg.  Co.,  Cleveland,  $10,000. 
L.  Dillhoefer,  C.  Ranney,  L.  K.  Ranney, 
N.  C.  Ranney,  Charles  Cramer. 

Burkett  Closed  Body  Co..  Dasrton, 
$15,000.  Lee  T.  Burkett,  William  Fet- 
ters, Charles  M..  Feidmaier,  Albert  M. 
Muma,  DoUie  L.  Burkett. 


Brecksville  (Bank,  BrecksviUe  Town- 
ship, Cuyahoga  County,  $25,000.  JOe 
Vyrastsk,  ESmest  B.  Welse,  H.  T.  Brat- 
ton,  W.  U.  Noble,  A  L.  Chavalier. 

Bast  Palestine  Eagles  Home  Co., 
Bast  Palestine,  $5,000.  Frank  O.  How- 
ard, Benj.  Whitehead,  Fred  Veon,  Geo. 
Hill,  John  D.  Ide. 

Fowler  Wholesale  Co.,  ZanesviUe, 
$50,000.  G.  R.  Fowler,  Aldolph  Loeb, 
J.  P.  Boplin,  G.  A.  Bell,  G.  R.  Foust. 

Clay-Archer  Texas  Oil  and  Gas  Co., 
Cleveland,  $150,000.  Joseph  T.  Her- 
vey,  David  Reinohl,  Frank  Werner, 
Nicolaus  J.  Borovicky,  Frank  J.  Svo- 
boda. 

C.  F.  Thauwald  Co.,  Cincinnati, 
$100,000.  Elizabeth  Thauwald,  J.  Ed- 
ward Thauwald,  Albert  F.  Thauwald, 
Theresa  Thauwald,  Bertha  K.  Thau- 
wald. 

Good  Homes  Co.,  Canton,  $20,000.  T. 
K.  Harris.  H.  F.  Unkefer,  C.  M.  Spore, 
J.  B.  Smith,  John  M.  Danner. 

Lake  Erie  Light  and  Power  Co., 
Geneva  on  the  Lake,  $10,000.  G.  H. 
Swan,  J.  Y.  Hall,  L.  C.  Spencer,  Sid- 
nej  Ramsey,  H.  B.  Gregory. 

Metal  Ingot  &  Alloys  Co.,  Cleveland, 
$20,000.  H.  B.  Howells.  Harry  C. 
Gahn,  Isador  Grossman,  S.  Broth,  N. 
M.  Thorp. 

Middlewest  Tire  House  Co.,  Dayton-, 
$10,000.  George  Serapin,  Oscar  A. 
Koogler,  Wm.  A.  Thompson,  Ida  K. 
Serapin,  Ada  N.  Thompson. 

Owners'  iBuilding  Construction  Co., 
Cleveland,  $150,000.  Bascom  Little, 
J.  R.  Nutt,  Leward  C.  Wykoff,  Warren 
M.  Briggs,  Charles  Follett. 

Principle  Realty  Co.,  Cleveland,  $5,- 
000.  E.  Koshetz,  R.  Shield,  B.  Shield, 
H.  W.  Van  Cleve,  H.  Dougherty. 

Quaker  Products  Co.,  Cincinnati, 
$1,000.  Don  A.  Phelps,  Scott  Holmes, 
M.  Miller,  Joseph  G.  Hummel,  Jr.,  L. 
William  Leaverton. 

Ramseyer  Improvement  Co.,  Toledo, 
$100,000.  M.  S.  Ramseyer,  A.  L.  Conn, 
G.  A  Ehrmin.  C.  J.  Schumacher,  W. 
A.  Skinner. 

Richards  Floor  Tile  Co.,  Swanton, 
$25,000.  Samuel  L.  Richards,  Fletcher 
D.  Richards,  William  J.  Batchman,  Ed- 
gar L.  Loudenslager,  Peter  J.  Calla- 
ghan. 

Tri-State  Engineering  Co.,  Zanes- 
viUe, $5,000.  Anson  Mark,  F.  F.  Fra- 
zier,  John  W.  Strohm,  Perry  C.  Mark, 
F.  E.  Wetherald. 
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West  Park  Home  Building  Ck).,  West 
Park,  $15,000.  Harold  S.  Hyman,  Chas. 
G.  Rogers,  J.  A.  Kindler,  Ed.  Stem,  A. 
Stem. 

Portage  News  Co.,  Akron,  $25,000. 
Clyde  Alvis.  Frank  B.  Burch,  Fred  H. 
Lahrmer.  Charles  L.  'Steifey,  Stanley 
S.  Nicholls. 

Atlas  Finance  Co.,  Cleveland,  $125,- 
000.  Charles  Posenblatt,  George  Pal- 
da,  Michael  S.  Cerezin,  Charles  H. 
Kreig,  Stella  Halama. 

Cedar  Heights  Land  Co.,  Cleveland, 
$450,000.  E.  M.  Kossin,  W.  E.  Baugh- 
man,  Edgar  R.  Bayes,  H.  B.  Pennell,  Ix 
E.  Giel. 

Chillicothe  Motors  Co.,  Chillicothe, 
$25,000.  Clifton  A.  Best,  Carl  A.  Mar- 
tin, Garrett  S.  Claypool,  L.  Reiterman, 
M.  G.  Coultrap. 

Forest  City  Mortgage  Co.,  Cleveland, 
$100,000.  Paul  S.  Knight,  Don  P.  Mills, 

E.  S.  Miller,  L,  M.  Dreher,  S.  R.  Klein. 

Gross  Optical  Co.,  Cleveland,  $10,- 
000.  Herman  A.  Gross,  ETthel  Gross, 
J.  Cohen,  B.  L.  Isaacs,  A.  Li.  Dietz. 

Good  Will  Store  Co.,  Columbus,  $10,- 
000.  Louis  M.  Chittum,  Charles  M. 
Nicklaus,  Henry  W.  Mehrle,  Oscar 
Brwer,  J.  A.  Lewis. 

Industrial  Furnace  and  Oven  Co., 
Cleveland,  $10,000.  A.  W.  Helnrich, 
H.  I.  Coogle,  A.  R.  Amacher,  J.  M. 
Burkemer,  L.  M.  Stokes. 

.  Koman  Tablet  Co.,  Columbus,  $50,- 
000.  Reiley  D.  Wenrich,  Otto  A.  Koch. 
M.  H.  Wenrich,  Arthur  C.  Booth,  Wm. 
S.  Speelman. 

Lima  Cigar  and  Tobacco  Co.,  Lima, 
.  $50,000.  C.  H.  Miller.  R.  P.  Davis,  Jos. 
Purtscher,  C.  S.  Boyer,  M.  C.  Purt- 
scher. 

Lapp  Brothers  Co.,  Elyria,  $10,000. 
C.  A.  Lapp,  A.  E.  Lapp,  Henry  Hay- 
wood, L.  H.  Webber,  Alta  Mitchell. 

Lima  Garment  Co.,  Lima,  $10,000.  C. 

F.  Malzen,  Fred  W.  Curtis,  H.  A.  Gra- 
ham, Gail  W.  Curtis,  Edna  L.  Graham. 

Momingside  Realty  Co..  Akron,  $10.- 
Oi)0.  Frank  B.  Burch,  J.  H.  Adams,  C. 
J.  Carothers,  James  E.  Moyer,  S.  Di- 
nelli. 

Mi-Lady  Apparel  Co.,  Clevelapd,  $15,- 
000.  Byron  Hexter,  Milton  M.  Hexter, 
Fred  L.  Dunn,  Louis  J.  Shlesinger,  R. 
E.  Seger. 

Nichols-Moore  Co.,  Cleveland,  $15,- 
000.  Dmsus  H.  Nichols,  John  C. 
Moore,  M.  A.  McManus,  R.  E.  Elvidge, 
Frank  A.  Peck. 


I  Pauline  Chemical  Co.,  Clevelandr 
$100,000.  Horace  E.  Pelletier,  Robert 
M.  Thurston,  Anna  Thurston,  Effie  M. 
Rob>b,  Emanuel  A.  Robb. 

U-Auto  Lock  Co.,  Canton,  $10,000. 
R.  F.  Dixon,  John  E.  O.  Feller,  Frank 
M.  Smith,  Simon  A.  Spilka.  G.  B. 
French. 

Increases 

Twin  Dry  Cell  Battery  'Co.,  Cleve- 
land, $25,000  to  $50,000. 

Samuel  Stevens  Co.,  Columbus, 
$250,000  to  $350,000.     Common. 

Samuel  Stevens  Co.,  Columbus,. 
$3'50,000  to  $400,000.     Preferred. 

Stevenson  Nut  &  Bolt  Co.,  Cleve- 
land, $5,000  to  $230,000. 

Vanlue  Grain  and  Supply  Co.,  Van- 
lue,  $25,000  to  $75,000. 

Federal  Home  Building  Co.,  Cleve- 
land, $75,000  to  $69,100. 

Betzum  Bros.  Co.,  Akron.  $300,000 
to  $500,000. 

Price  Implement  Co.,  Zanesville, 
$50,000  to  $75,000. 

Federal  Home  Building  Co.,  Cleve- 
land, $69,100  to  $500,000. 

Star  Mfg.  Co.,  New  Lexington.  $150,- 
000  to  $335,000.     Common. 

Star  Mfg.  Co.,  New  Lexington.  $335,- 
000  to  $500,000.    Preferred. 

W.  W.  Ballantine  Co..  Cleveland. 
$25,000  to  $27,500. 

Forest  City  Calendar  Co.,  Cleveland. 
$1,000  to  $200,000. 

Gaylord-Toledo  Co.,  Toledo,  $50,000 
to  $100,000. 

Gay  lord  Clothing  Co.,  Akron.  $50.- 
000  to  $100,000. 

H.  K.  Ferguson  Co.,  Cleveland,  $50,- 
000  to  $100,000. 

Greenfield  Hospital  Co.,  Greenfield, 
$15,000  to  $30,000. 

Lorain  Brass  and  Bronze  Foundry  Co.. 
Lorain,  $2,000  to  $10,000.  , 

Quaker  Lunch  Co.,  Clevelanii,  $2,000 
to  $10,000. 

Stockham  Co.,  Portsmouth,  $70,000 
to  $150,000. 

Decrease 

Coshocton,  Otsego  &  Eastern  Rail- 
road Co.,  Cleveland,  $20,000  to  $5,000. 

Cincinnati  Union  Depot  and  Termi- 
nal Co..  Cincinnati,  $1,000,000  to  $10,- 
000. 

Strauss  Fritz  Co.,  Cincinnati,  $51,- 
600  to  $2,500. 


PUBLIC  UTILITIES  COMMISSION 


No.  1648— In  the  Matter  of  the  Petition  of  Central  Union  Tele- 
phone Company  for  Leave  to  Hold  Certain  Stocks  of  Sundry 
Telephone  Companies  Incorporated  Under  the  Laws  of  .the  State 
of  (Niia     Prayer  Granted. 


(Dated  April  10,  1919.) 

This  day  (the  Commission  deeming  a  hearing  thereupon  to 
be  unnecessary)  this  matter  comes  on  for  consideration  upon  the 
application  of  Central  Union  Telephone  Company  (a  corporation 
organized  and  existing  under  the  laws  of  Illinois  and,  duly  author- 
ized to  do  business,  among  other  places,  in  the  state  of  Ohio), 
representing  that,  on  the  eighth  and  ninth  days  of  April,  1919, 
by  orders  of  the  several  courts  appointing  said  receivers  and,  more 
particularly,  by  an  order  of  the  Court  of  Common  Pleas  of  Frank- 
lin county,  Ohio,  David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F. 
Fowle,  as  receivers  of  the  Central  Union  Telephone  Company,  were 
directed,  forthwith  to  convey,  assign,  transfer,  turn  aver  and  de- 
liver to  the  said  Central  Union  Telephone  Company  all  the  property 
of  said  company  in  the  hands  of  said  receivers,  and  representing, 
further,  that  heretofore  and  since  the  second  day  of  February,  1914, 
this  Commission  by  orders,  duly  made  and  entered  in  several  pro- 
ceedings, has  authorized  the  said  David  R.  Forgan,  Edgar  S.  Bloom 
and  Frank  F.  Fowle,  as  receivers  of  Central  Union  Telephone 
Company,  to  purchase,  accept  and  hold  certain  shares  of  capital 
stock  of  sundry  telephone  companies  organized  under  the  laws  of 
Ohio,  and  asking  the  formal  consent  to  and  approval,  by  this  Com- 
mission, of  the  acceptance  now  and  holding  by  the  applicant,  the 
said  Central  Union  Telephone  Company,  of  the  shares  of  capital 
stock  of  such  sundry  companies  now  held  by  said  receivers : 

Upon  consideration  whereof,  and  being  fully  advised  in  the; 
premises,  the  Commission  finds,  for  the  purposes  of  this  proceed- 
ing and  from  the  pleadings  and  evidence  submitted  therewith,  that 
the  convenience  of  the  public  will  be  promoted  by  such  acceptance 
and  holding  of  said  capital  stocks  and  that  the  public  thereby 
will  be  furnished  adequate  service  for  a  reasonable  and  just  rate, 
rental,  toll  or  charge  therefor,  and  is  satisfied  that  its  consent 
and  authority  in  the  premises  should  be  granted.    It  is,  therefore 
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Ordered.  That  the  said  Central  Union  Telephone  Company  be, 
and  hereby  it  is  authorized  to  accept  from  the  said  David  R.  For- 
gan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  the  shares  of  the  capital 
stocks  of  the  sundry  corporations  set  forth  in  the  detailed  state- 
ments marked  Exhibits  "A"  and  "B"  appended  to  the  application 
herein  (which  exhibits  hereby  are  made  parts  of  this  order  by 
reference)  and  hereafter  to  hold  the  same.    It  is  further 

Ordered.  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any  future 
proceedings  involving  said  matters. 


No.  1572— The  Richland  Public  Service  Company,  Complainant,  vs. 
Erie  Railroad  Company,  and  Wm.  G.  McAdoo,  Director  General 
of  Railroads,  United  States  RaUroad  Administration,  Defendants. 
Prayer  Granted. 


(Dated  March  22, 1919.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  was  argued  by  council : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  no  passenger  trains  are  oper- 
ated upon  the  switch  tracks  of  defendants,  which  serve  the  Alt- 
man  Taylor  Company  and  Voegele  Brothers  and  defendants'  freight 
house,  and  extend  over  and  across  Diamond  Street,  in  the  city  of 
Mansfield,  Ohio,  some  twenty-five  feet  and  one  hundred  and  twenty 
feet,  respectively,  north  of  Olive  street  where  said  switch  tracks 
are  crossed,  at  common  grade,  by  the  tracks  of  complainant's 
street  railway  system,  and  is  satisfied  in  consideration  of  the  fre- 
quency of  street  railway  operations  and  the  infrequency  of  steam 
railroad  operations  over  said  crossings  and  the  open  view  of  the 
defendants'  tracks  by  motormen  operating  the  cars  of  complain- 
ant, that  the  complainant  should  be  relieved  of  the  duty  of  sending 
an  employee  ahead  of  its  cars,  after  the  same  are  brought  to  a 
full  stop  upon  approaching  said  crossings,  to  fiag  the  same  there- 
over, and  that,  to  insure  the  safety  and  security  of  the  public,  no 
engine  or  train  should  be  operated  over  said  crossings  by  the  de- 
fendants until  and  as  the  same  shall  have  been  brought  to  a  full 
stop,  upon  approaching  the  tracks  of  complainant,  and  signalled 
to  proceed  by  an  employee  of  defendants  who  has  preceded  such 
train  or  engine  upon  said  crossing  to  warn  the  motorman  of  com- 
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plainants  cars  of  the  imminence  of  danger.    It  is,  therefore, 

Ordered.  That  said  The  Richland  Public  Service  Company  be, 
and  hereby  it  is  relieved  of  the  duty  of  sending  an  employe  ahead 
of  its  cars  to  see  that  the  way  is  clear  and  free  from  danger,  after 
said  cars  have  been  brought  to  a  full  stop  not  nearer  than  ten  feet 
nor  further  than  fifty  feet  from  the  switch  tracks  of  defendants 
which  cross  Diamond  Street  in  the  city  of  Mansfield,  Ohio,  some 
one  hundred  and  twenty  feet  north  of  Olive  Street  and  serve  Voe- 
gele  Brothers  and  defendants'  freight  house,  and  the  switch  track 
of  defendants  which  crosses  said  Diamond  Street  some  twenty-five 
feet  north  of  said  Olive  street  and  serves  the  Altman  Taylor  Com- 
pany, and  are,  at  said  respective  points,  intersected,  at  common 
grade,  by  the  street  railway  tracks  of  the  complainant.  It  is  further 
Ordered.  That  before  any  train  or  engine  of  the  defendants 
shall  be  operated  across  the  tracks  of  complainant  upon  said  switch 
tracks,  such  train  or  engine  shall  be  brought  to  a  full  stop  ap- 
proaching said  crossings  and  shall  not  proceed  across  the  tracks 
of  the  complainant  until  signalled  so  to  do  by  an  employe  of  the 
defendants  who  has  taken  position  upon  said  crossing  to  warn  the 
motormen  in  charge  of  complainant's  cars  of  the  imminence  of 
danger.    It  is  further 

Ordered.  That  the  authority  hereinbefore  granted  shall  be 
and  remain  in  force  and  effect  only  so  long  as  the  conditions  now 
existing  at  said  crossings  shall  continue,  or  until  this  order  is  modi- 
fied by  this  Commission,  and  any  change  in  the  conditions  at  said 
crossings  which  would  tend  to  render  the  operation  of  complain- 
ant's cars  over  said  crossings  more  hazardous,  shall  forthwith  be 
reported  by  the  parties  to  this  Commission. 


DEi^ARTMENT  OF  BANKS  AND  BANKING 


FINANCIAL  STATEMENT  OF  STATE  BANKS. 

Resources  as  reported  by  the  State  banking  institutions,  under 
supervision  of  this  Department,  at  the  call  of  March  4,  1919,  sur- 
pass all  previous  records  and  now  amount  to  $1,101,114,774.  The 
total  reported  assets,  at  the  last  call  prior  to  entering  the  World 
War,  April  6,  1917,  amounted  to  $910,336,606.  A  comparison  of 
these  amounts  shows  the  unprecedented  increase  of  nearly  one 
hundred  and  ninety-one  million  dollars  during  the  period  of  the  war. 
This  abnormal  growth  is  all  the  more  remarkable  in  view  of  the 
extraordinary  demand  made  upon  banking  institutions  in  meeting 
great  financial  requirements. 

Transition  from  a  war  to  a  peace  basis  has  caused  no  con- 
siderable disturbance  in  the  prosperous  condition  of  our  state 
banks.  The  tabulation  just  completed  shows  the  significant 
growth  of  nearly  forty-one  million  dollars  since  the  call  of  Decem- 
ber 31,  or  a  monthly  increase  of  over  twenty  millions. 

Deposits  now  aggregate  $956,670,324,  being  the  greatest  ever 
reported.  Since  December  31,  deposits  have  grown  over  forty-five 
million  dollars.  This  increase  has  not  been  restricted  to  any  one 
class  of  deposits,  for  it  appears  that  all  show  marked  increases. 
It  is  noteworthy  to  mention  that  the  greatest  increase  appears  to 
be  in  savings  deposits  which  show  an  increase  of  nearly  twenty- 
one  million  dollars  for  the  period  under  review.  The  prosperity 
of  the  State  as  reflected  by  the  percentage  of  gain  in  the  bank 
deposits  seems  to  be  evenly  divided  between  the  eight  largest 
cities  and  the  banks  outside  those  cities.  In  the  eight  largest 
cities,  an  increase  of  4.8%  is  shown,  while  the  banks  outside  show 
a  gain  of  5.3^ .  The  largest  gain  in  percentage  is  reported  from 
the  cities  of  Akron  and  Youngstown,  these  cities  showing  gains 
of  12'/  and  8.2%,  respectively. 

Bank  reserves  have  almost  maintained  their  usual  high  level 
and  made  sufficient  increases  since  the  call  of  December  31,  to  more 
the  counterbalance  the  increase  in  deposit  liabilities.  The  surplus 
reserves  over  and  above  the  amount  required,  now  amount  to  over 
forty-six  million  dollars. 

The  total  resources  of  State  member  banks  of  the  Federal  Re- 
serve System  aggregate  $409,411,237,  an  increase  of  $13,596,347 
since  the  call  of  December  31,  and  now  represent  over  39%  of  the 
entire  resources  of  the  incorporated  State  banks. 
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Reports  of  the  609  incorporated  and  172  unincorporated  State 
banks  show  resources  of  $1,101,114,774,  an  increase  since  Decem- 
ber 31  of  $40,539,548,  an  increase  since  the  call  of  March  4,  1918, 
of  $112,900,589. 

The  a^^re^rate  of  deposits  at  the  call  of  March  4  last,  was 
$956,670,324,  an  increase  as  compared  with  December  31  of  $45,- 
588,085  and  an  increase  over  the  amount  reported  March  4,  a  year 
ago  of  $94,986,820,  Savings  deposits  amounted  to  $448,802,362,  an 
increase  of  $20,892,299  since  December  31.  United  States  deposits, 
exclusive  of  Postal  Savings,  was  reported  at  $17,708,425,  showing 
an  increase  since  December  31,  of  $11,535,537. 

The  total  of  loans  and  discounts  was  $551,598,325,  an  in- 
crease of  $8,556,486  since  December  31,  and  an  increase  as  com- 
pared with  the  call  of  March  4,  a  year  ago  of  $24,488,579.  Loans  on 
Real  Estate  amounted  to  $197,476,742,  or  an  increase  of  $1,627,466 
over  the  amount  reported  December  31.  Unsecured  loans  were  re- 
porated  banks  March  4,  was  57.47%  as  compared  with  63.28% 
31,  and  an  increase  of  $15,936,351  as  compared  with  March  4,  1918. 
The  proportion  of  Loans  and  Discounts  to  total  deposits  in  incor- 
ported  at  $185,493,113,  an  increase  of  $6,272,456,  over  December 
December  31,  and  60.84%  March  4,  1918.  The  proportion  of  unse- 
cured loans  was  18.25%  as  compared  with  18.59%  December  31, 
and  18.46.%  March  4,  a  year  ago.  The  proportion  to  Loans  on  Real 
Estate  to  Capital,  Surplus  and  Total  Deposits  March  4,  was  18.90% 
as  compared  with  20.45%  on  December  31,  and  21.78%  as  compared 
with  March  4  a  year  ago.  Since  December  31,  Real  Estate  Loans 
have  increased  approximately  $1,600,000. 

United  States  Bonds  and  War  Savings  Stamps  owned,  exclusive 
of  the  amount  carried  as  reserve  March  4,  amounted  to  $130,725,951, 
an  increase  of  $35,579,816  since  December  31,  and  an  increase  as 
compared  with  March  4,  1918,  of  $87,773,520.  The  proportion  of 
United  States  Bonds  to  total  deposits  March  4,  was  13.70  ^{  as 
compared  with  10.50%  December  31,  and  4.987^-  March  4  a  year 
ago.  United  States  Bonds  now  carried  by  Ohio  State  banks  amount 
to  approximately  $135,000,000. 

State,  County  and  Municipal  Bonds  held  amounted  to  $69,- 
596,123  or  a  decrease  of  $108,113  since  the  call  of  December  31. 
Other  Bonds  and  Securities,  including  Federal  Reserve  Bank  stock, 
amounted  to  $127,560,990  or  an  increase  as  compared  with  Decem- 
ber 31  of  $5,583,692. 

Total  Bonds  held  March  4  amounted  to  $333,039,044.     Ratio 
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of  total  bonds  held  to  total  deposits  March  4  was  34.93%  as  com- 
pared with  32.25%  December  31,  and  30.15%  as  compared  with 
March  4,  a  year  ago. 

Amount  due  from  Reserve  and  other  banks  March  4,  was 
$133,450,698  an  increase  of  $3,645,861  as  compared  with  Decem- 
ber 31,  and  an  increase  of  $6,173,283  as  compared  with  March  4, 
a  year  ago. 

Gold  and  Gold  Certificates  amounted  to  $3,012,284  or  a  decrease 
of  $113,633  since  the  call  of  December  31. 

Silver,  Currency  and  Subsidiary  Coin  amounted  to  $25,907,479, 
March  4,  a  decrease  since  December  31,  of  $2,992,473  but  an  in- 
crease as  compared  with  March  a  year  ago  of  $3,992,257.  The 
amount  of  paper  currency  held  by  the  banks  decreased  over  $2,800,- 
000  since  the  call  of  December  31. 

Total  Reserve  held  in  incorporated  banks  at  the  call  of  March 
4,  was  $126,880,178,  an  increase  of  $2,824,701  since  December  31, 
but  a  decrease  as  compared  with  March  4,  1918,  of  $9,776,133. 
Their  Surplus  Reserve  over  and  above  the  amount  required  on 
March  4,  amounted  to  $42,027,559,  a  decrease  of  $1,141,320  since 
December  31,  and  a  decrease  as  compared  with  March  4,  a  year 
ago,  of  $12,339,982. 

Total  Reserve  held  in  unincorporated  banks  on  March  4, 
amounted  to  $11,454,654,  a  decrease  of  $437,305  since  the  call  of 
December  31  and  a  decrease  of  $821,597  as  compared  with  March 
4,  a  year  ago.  Their  Surplus  Reserve  over  and  above  the  amount 
required  on  March  4,  amounted  to  $4,430,954,  a  decrease  since  De- 
cember 31  of  $622,170  and  a  decrease  of  $971,491  as  compared 
with  March,  a  year  ago. 

Total  Surplus  Reserve  held  in  both  incorporated  and  unincor- 
porated banks  on  March  4,  over  and  above  the  amount  required, 
was  $46,458,513,  or  a  decrease  of  $1,763,490  since  the  call  of  De- 
cember 31.  Lawful  Reserves  now  held  by  state  member  banks  of 
the  Federal  Reserve  System  amount  to  $17,411,027,  an  increase 
since  December  31  of  $2,201,864. 

Bills  Payable  and  Rediscounts  on  March  4,  amounted  to  $11,- 
741,735,  a  decrease  since  the  call  of  December  31,  of  $445,731, 
but  an  increase  as  compared  with  March  4,  a  year  ago,  of  $3,303,- 
600.  Bills  Payable  and  Rediscounts  with  the  Federal  Reserve  Bank 
March  4,  amounted  to  $7,382,981  as  compared  with  $7,499,Q75  De- 
cember 31.. 

PHILIP  C.  BERG, 
Superintendent  of  Banks. 


ATTORNEY  GENERAL 


Municiiial  Corporations  May  License  Automobiles  Which  are  Used 
for  Hire  and  Business  Purposes  by  Reasonable  and  Appropriate 
Provisions  Therefor. 


No.  102— (Opinion  Dated  March  8,  1919) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen :     I  have  yours  of  February  5,  1919,  requesting  my 
opinion  as  follows : 

"We  are  respectfully  calling  your  attention  to  section 
3632  of  the  General  Code  and  are  citing  decision  in  the  case  of 
Crane  vs.  Middletown,  4  Ohio  Appellate  Reports,  page  130. 

Question:  Can  a  municipality  license  automobiles  which 
are  used  for  hire  and  business  purposes  ?" 

Section  3632  G.  C,  to  which  you  refer,  is  a  part  of  the  general 

grant  of  powers  to  municipalities  and  is  to  be  read  in  connection: 

with  section  3616  G.  C.  which  provides: 

"All  municipal  corporations  shall  have  the  general  powers 
mentioned  in  this  chapter,  and  council  may  prpvide  by  ordi- 
nance or  resolution  for  the  exercise  and  enforcement  of  them.*" 

Section  3632  G.  C.  provides: 

"To  regulate  the  use  of  carts,  drays,  wagons,  hackney 
coaches,  omnibuses,  automobiles,  and  every  description  of  car- 
riages kept  for  hire  or  livery  stable  purposes ;  to  license  and 
regulate  the  use  of  the  streets  by  persons  who  use  vehicles, 
or  solicit  or  transact  business  therein ;  to  prevent  and  punish 
fast  driving  or  riding  of  animals,  or  fast  driving  or  propelling 
of  vehicles  through  the  public  highways ;  to  regulate  the  trans- 
portation of  articles  through  such  highways  and  to  prevent 
injury  to  such  highways  from  overloaded  vehicles,  and  to 
regulate  the  speed  of  interurban,  traction  and  street  railway 
cars  within  the  corporation." 

In  Crane  et  al.  vs.  City  of  Middletown  et  al.,  4  O.  App.  Rep., 

130,  also  referred  to  in  your  inquiry,  the  syllabus  is  as  follows : 

"No  power  has  been  delegated  to  municipalities  by  the 
general  assembly  which  authorizes  the  enactment  of  an  ordi- 
nance requiring  the  owner  of  an  automobile  to  pay  a  license 
fee  to  the  city,  in  addition  to  the  license  paid  to  the  state  as 
fixed  by  statute,  as  a  condition  precedent  to  his  use  of  a  car 
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on  the  streets  for  pleasure  ridinsr»  and  an  ordinance  imposinfir 
such  a  license  fee  is  invalid/' 

The  case  involved  the  validity  of  an  ordinance  of  the  city  of 
Middletown  to  license  and  regulate  the  use  of  the  streets  by  per- 
sons who  used  vehicles  thereon. 

The  city  claimed  the  power  to  require  such  a  license  and  the 

fee  prescribed  by  the  ordinance  under  authority  of  section  3632  G. 

C,  above  quoted.    The  court  observed  that  the  strongest  objection 

to  the  validity  of  the  ordinance  was  that  it  failed  to  impose  any 

regulations  whatever  in  regard  to  the  use  of  the  streets  except  the 

provision  that  as  a  prerequisite  to  their  use  the  license  fee  must  be 

paid,  and  at  page  134  of  the  opinion  the  court  said: 

"It  is  celar  on  its  face  that  the  ordinance   was   passed 

.  purely  as  a  revenue  measure.    Its  purpose  evidently  was  to 

I         levy  a  special  tax  on  those  who  use  the  streets  of  the  city. 

Such  a  tax,  under  whatever  name  it  may  be  called,  can  not  be 

upheld,  because  it  expressly  violates  Section  2,  Article  XII  of 

the  Constitution." 

V 

The  court  referred  with  approval  to  the  case  of  Pegg  vs.  City 

of  Columbus,  80  O.  S.,  367,  where  the  holding  was  that  such  a  li- 
cense could  not  be  imposed  by  a  municipal  corporation  upon  non- 
residents of  the  city  who  used  vehicles  on  its  streets  for  the  pur- 
pose of  pleasure  or  their  own  private  business  and  not  for  hire. 

The  court  also  referred  with  approval  to  the  holding  in  Frisbie 
vs.  City  of  Columbus,  80  O.  S.,  686,  where  an  ordinance  of  the  City 
of  Columbus  providing  a  license  fee  for  the  privilege  of  using  ve- 
hicles upon  the  streets  was  held  to  be  inoperative  because  in  con- 
flict with  sections  6290  to  6310  of  the  General  Code  which  had 
withdrawn  certain  powers  of  municipal  corporations  in  reference 
to  regulations  affecting  motor  vehicles. 

The  court  said,  however,  at  page  133,  that  while   municipal 

corporations  did  not  have  general  power  to  impose  regulations  on 

the  use  of  motor  vehicles  upon  the  streets  yet 

"this  clearly  would  not  be  the  case  in  regard  to  a  proper 
municipal  ordinance  under  section  3632,  GenersJ  Code,  re- 
quiring a  license  for  the  use  of  automobiles  kept  for  hire  or 
livery  purposes." 

The  ordinance  in  the  Middletown  case  was  one  of  general  ax>- 

plication  and  the  court  said 

"for  the  reasons  given  this  ordinance  of  the  City  of  Mid- 
dletown must  be  held  to  be  illegal  and  invalid." 
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In  the  case  of  Pegg  et  aL  vs.  City  of  Columbus,  supra,  the 
court  considered  the  validity  of  an  ordinance  of  the  City  of  Colum- 
bus which  required  payment  <ff  a  fee  and  the  procuring  of  a  license 
for  the  operation  of  vehicles  upon  the  streets,  in  its  application  to 
farmers  and  gardeners  driving  upon  the  streets  of  the  city  for  the 
puipose  of  marketing  their  own  products,  and  in  the  syllabus  the 
court  said  that  an  ordinance 

''which  provides,  'that  no  vehicle  shall  be  used  upon  the 
streets  of  the  city  of  Columbus,  Ohio,  unless  a  license  to  use 
such  vehicles  upon  said  streets  has  been  obtained  in  accord- 
ance with  the  provisions  of  this  ordinance  by  the  owner,  user 
or  person  having  control  of  said  vehicles' — ^is  unreasonable  as 
to  owners,  users  or  controllers  of  such  vehicles  who  are  non- 
residents of  said  city,  and  who  bring  the  same  onto  its  streets 
for  purposes  of  pleasure,  or  on  their  own  private  business,  but 
not  for  hire,  and  the  ordinance  as  to  such  persons  is  invalid 
and  cannot  be  enforced." 

This  conclusion  was  reached  by  a  consideration  of  the  fact 

that  the  license  fee  provided  would  yield  returns  largely  in  excess 

of  the  expense  incident  to  the  regulations  involved,  which  excess 

was  to  be  applied,  under  the  ordinance,  to  the  repair  of  streets. 

After  pointing  out  that  the  residents  of  the  city  owning  vehicles 

have  the  free  use  of  the  country  roads  and  that  certain  users  of 

vehicles  in  the  city  impose  much  greater  burdens  upon  the  streets 

than  those  imposed  by  the  non-residents  who  only  occasionally  use 

the  streets,  the  court  said: 

"The  ordinance  therefore  lacks  the  spirit  of  reciprocity 
and  imposes  a  burden  upon  the  farmer,  in  addition  to  the  one 
he  must  bear  alone." 

also 

"While  it  may  be  within  the  law  for  a  municipal  corpora- 
tion to  require  its  resident  citizens  to  pay  a  license  fee  for 
their  use  of  the  streets,  (but  we  do  not  so  decide),  we  are  not 
-ready  to  hold  that  it  can  bar  from  its  streets  non-residents 
and  that  it  may  fine  one  who  has  the  temerity  to  disregard 
the  exaction  of  the  fee." 

It  will  thus  be  observed  that  neither  the  Middletown  case,  4 
O.  App.  Rep.,  130,  to  which  you  call  attention,  nor  the  authorities 
therein  reviewed  and  followed,  are  determinative  of  the  question  of 
power  to  license  vehicles  used  for  hire,  involved  in  your  inquiry. 

Regulations  of  the  charter  under  consideration  involve  the 
exercise  of  the  police  power  which  extends  to  the  protection  of  the 


42  Department  Reports 

lives,  limbs,  health,  comfort  and  quiet  of  all  persons,  and  the  pro- 
tection of  all  property  within  the  state. 

It  is  said  in  Marmet  vs.  State,  45  0.  S.,  63 ; 

"According:  to  the  maxim,  ^c  utere  two  ut  alienum  non 
laedas,  which  is  of  universal  application,  it  must,  of  course, 
be  within  the  range  of  legislative  action  to  define  the  mode 
and  manner  in  which  every  one  may  so  use  his  own  as  not  to 
injure  others." 

i 

An  early  authority  upon  the  power  to  license  vehicles  used  for 
hire,  and  which  had  frequently  been  quoted  in  later  decisions,  is 
City  of  Cincinnati  vs.  Bryson,  15  Ohio,  625,  wherein  the  first  para- 
graph of  the  syllabus  is  as  follows: 

"The  city  council  of  Cincinnati  has  power  to  license  and 
regulate  draymen ;  and  may  require  a  reasonable  sum,  by  way 
of  excise,  on  the  special  employment." 

In  the  opinion  the  court  approved  the  early  case  of  Boston  vs. 

Schaffer,  9  Pick.  419,  as  follows: 

"The  court  in  that  case  held,  that  it  was  proper  that 
towns,  when  put  to  expense  by  the  exercise  of  particular  em- 
ployments, should  be  compensated.  So  in  this  case,  the  em- 
ployment of  drays,  hacks,  omnibuses,  and  other  heavy  ve- 
hicles, upon  their  pavements,  cause  no  inconsiderable  amount 
of  expenditure  to  the  city  in  the  way  of  repairing  the  streets 
and  alleys.  It  is  manifest  to  every  one,  that,  in  a  large  city, 
vehicles  of  this  description  cause  great  destruction  to  the  pub- 
lic ways — ^far  greater  than  the  usual  ordinary  travel  of  citi- 
zens otherwise  employed.  There  is  therefore  no  injustice  in 
exacting  a  reasonable  portion  of  the  expenses  which  such 
special  occupations  cause  to  the  community;  and  those  who 
enjoy  the  special  privilege,  can  refuse  to  bear  a  reasonable 
portion  of  the  burden  but  with  an  ill  grace." 

In  upholding  the  ordinance  under  consideration  the  court  said : 

"The  employment  gives  the  drayman  or  hackman  special 
privileges,  which  he  enjoys  to  the  prejudice  of  the  city,  in  the 
injury  necessarily  done  to  her  streets  and  pavements,  to  an 
amount  far  greater  than  any  benefit  to  be  derived  from  the 
price  of  the  license,  excluding  the  necessary  burden  of  super- 
vision." 

The  case  of  Marmet  vs.  State,  45  O.  S.  63,  is  perhaps  the  lead- 
ing case  in  Ohio  upon  the  question  which  you  have  presented. 
The  second  branch  of  the  syllabus  is  as  follows : 

*The  provisions  of  sections  1,  2,  22,  26  and  35  of  the  act 
of  April  16,  1883  (80  Ohio  L.  129),  and  section  29  as  amended 
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March  25,  1884  (81  Ohio  L.  78,)  which  rfequire  that  in  cities 
of  the  first  grade  of  the  first  class  each  proprietor  or  lessee  of 
a  theater,  etc.,  and  all  keepers  or  owners  of  livery,  sale  or 
boarding  stables,  every  dealer  in  second-hand  articles  and 
keepers  of  junk  shops,  and  the  owners  of  all  vehicles  used 
upon  the  streets  of  the  city,  shall  pay  license  as  therein  pro- 
vided ;  that  no  person  shall  engage  in  any  such  business  until 
a  license  therefor  shall  have  been  obtained,  and  that  any  per- 
son who  shall  violate  any  of  the  provisions  of  the  act  shall  be 
punished  by  fine,  are  not  in  conflict  with  the  constitution. 
Cincinnati  vs.  Buckingham,  10  Ohio,  257 ;  Cincinnati  vs.  Bry- 
son,  15  Ohio,  625;  and  Baker  vs.  Cincinnati,  11  Ohio  St.  534, 
approved  and  followed." 

This  court  quoted  with  approval  from  the  case  of  City  of  Cin- 
cinnati vs.  Bryson,  supra,  and  in  upholding  the  ordinance  imposing 
a  license  fee  and  certain  other  regulations  for  the  use  of  certain 
vehicles  upon  the  streets,  in  the  course  of  its  opinion  said : 

"Nor  is  the  exercise  of  power  as  to  vehicles  generally  an 
unreasonable  exercise  of  it.  The  ownership  of  the  streets  is 
in  the  city,  and  the  duty  is  imposed  to  keep  them  open,  in  re- 
pair and  free  from  nuisance.  This  involves,  in  many  ways, 
the  expenditure  of  large  amounts  of  money.  It  calls  for  con- 
stant vigilance  as  to  all  the  streets,  and  for  extensive  pave- 
ments upon  the  more  important  ones.  These,  ordinarily,  are 
laid  at  the  expense  of  the  owners  of  the  abutting  property.  If 
neglected  they  soon  wear  out,  and  then,  in  most  cases,  an- 
other burden  is  imposed  on  the  same  property  for  repaving. 
It  matters  not  that  a  particular  property  owner  has  not  kept 
a  vehicle,  and  has  not  had  direct  agency  in  the  destruction  of 
the  street.  If  enough  pressure  is  brought  to  procure  the  city's 
order  for  a  new  pavement,  he  must,  nolens  volens,  pay  the  as- 
flp.Rsment.  and  meantime  pay  the  general  tax  upon  his  prop^ 
erty  for  the  making  of  repairs  to  such  of  the  streets  as  the 
authorities  see  fit  to  repair.  Expense  of  early  renewal  of  the 
{lavement  is  to  be  avoided  only  by  careful  and  constant  re- 
pairs, made  necessary  by  constant  use  on  the  part  of  those 
who  run  vehicles  upon  the  street,  and  the  better  the  pavement 
and  the  more  carefully  it  is  kept  in  repair,  the  more  useful 
and  convenient  it  becomes  for  those  who  use  it.  They  thus 
receive  a  special,  direct  benefit  by  the  original  outlay  and  by 
the  repairs  from  time  to  time,  and  by  such  use  impose  bur- 
dens upon  the  property  owners  and  the  public  at  large.  ♦  ♦  ♦ 
Why  should  not  these  favored  ones  pay  a  small  sum  toward 
making  good  that  which  they  wear  out?  ♦  ♦  ♦  Then,  too, 
there  is  force  in  the  point  made  by  counsel  that  special  police 
regulation  is  needed  upon  the  streets  of  large  cities  to  prevent 
accidents,  to  protect  pedestrians  at  crossings,  to  prevent  fast 
and  reckless  driving,  and  to  prevent  blockades." 


44  Depabtment  reports 

And  by  way  of  conclusion  the  court  said: 

''We  think  it  may  safely  be  affirmed,  upon  both  principle 
and  authority,  that  power  to  regulate  by  license,  and  to  com- 
pel payment  of  a  reasonable  fee,  may  be  maintained  where  a 
special  benefit  is  conferred  at  the  expense  of  the  general  pub- 
lic, or  the  business  imposes  a  special  burden  on  the  public,  or 
where  the  business  is  injurious  to,  or  involves  danger  to  the 
public." 

In  Tea  Co.  vs.  Tippecanoe,  85  O.  S.  120,  Shauck,  J.  in  consider- 
ing a  kindred  question  approved  the  holding  in  Marmet  vs.  State, 
supra,  in  the  following  language : 

''It  is  not  necessary  to  enlarge  upon  the  subject  since  the 
first  proposition  of  the  syllabus  in  Marmet  vs.  The  State,  45 
O.  S.,  63,  is  an  authoritative  and  exclusive  definition  of  the 
subjects  upon  which  a  license  fee  may  be  imposed." 

The  case  of  Marmet  vs.  State  has  received  further  approval  in 

the  case  of  Graves  vs.  Janes,  2  Ohio  App.  383,  where  the  court 

said : 

"The  constitutionality  of  laws  enacted  for  the  purpose 
indicated  was  challenged  and  the  power  of  the  legislature  to 
enact  such  laws  was  sustained  in  the  leading  case  of  Marmet 
vs.  State,  45  O.  S.,  63." 

As  indicative  of  the  modem  trend  of  judicial  decisions  on  the 

subject,  the  following  is  quoted  from  the  case  last  above  cited: 

"In  recent  years  new  problems  of  road  building  and  re- 
pair have  arisen  by  the  prevalent  use  of  motor  vehicles  and 
this  problem  has  been  increased  by  the  skill  of  the  inventor 
and  the  manufacturer  in  building  practical  cars  of  high  power 
and  speed.  The  city  id,  therefore,  confronted  with  the  neces- 
sity or  expediency  of  building  better  roads  for  the  accommo- 
dation of  this  new  method  of  travel,  of  providing  for  the  in- 
creased expense  of  repairs  upon  highways  by  reason  of  this 
new  use,  to  preserve  the  highways  in  repair  for  all  kinds  of 
travel  and  of  establishing  proper  police  regulation." 

At  page  389  the  court  further  said : 

"It  is  apparent  from  the  entire  act  that  in  addition  to 
identification  and  registry  the  privilege  of  the  use  of  the 
roads  by  motor  vehicles  and  of  police  regulation  thereof  is 
contemplated.  The  imposition  of  a  reasonable  charge  for  re- 
imbursement for  road  maintenance  and  repair  and  for  polic- 
ing the  road,  in  view  of  the  special  uses  contemplated  by  the 
act,  is  warranted  by  the  general  grant  of  legislative  power. 
This  is  not  a  property  tax  but  a  privilege  tax.  ♦  *  • 

The  right  of  the  use  of  the  public  ways  of  the  state  is  in 
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a  measure  inherent  in  every  citizen,  but  clearly  that  risrht 
may  be  regulated  to  subserve  the  interests  of  the  public  wel- 
fare." 

While  the  act  under  consideration  in  the  foregoing  case  was 
held  to  be  unconstitutional  as  being  primarily  and  essentially  a 
general  revenue  producing  measure,  yet  the  language  of  the  court 
clearly  indicates  the  recognition  of  authority  to  impose  proper 
regulations  in  the  exercise  of  the  police  power. 

It  will  thus  be  concluded  from  the  foregoing  authorities  that 
regulations,  including  a  license  fee  imposed  against  those  using 
the  public  ways  for  hire,  when  reasonable,  are  not  objectionable 
and  are  not  in  contravention  of  the  constitution. 

Your  inquiry  pertains  particularly  to  the  authority  of  a 
municipality  to  exercise  the  power  in  question  and  under. the  au- 
thority delegated  to  municipalities  in  section  3632  G.  C,  herein- 
above quoted,  it  is  apparent  that  the  licensing  of  vehicles  used  for 
hire  and  business  purposes  may  be  made  the  subject  of  proper 
municipal  action. 

In  the  case  of  Tea  Co.  vs.  Tippecanoe,  85  O.  S.,  120  the  court, 

after  approving  the  doctrine  in  the  case  of  Marmet  vs.  State,  supra, 

said: 

"It  is  true  that  the  court  was  there  considering  a  statute 
to  exact  the  fee  by  the  direct  act  of  the  general  assembly,  but 
the  point  is  wholly  unimportant  since  it  could  not  confer  upon 
municipalities  a  power  which  it  does  not  itself  possess." 

The  fair  inference  from  the  foregoing  observation  of  the  court 
as  weU  as  the  general  principle  involved  leads  to  the  conclusion 
that  within  the  scope  of  the  legislative  authority  of  the  municipal- 
ity, such  action  by  a  municipality  is  valid  for  the  same  reasons  as 
those  pointed  out  in  the  foregoing  cases  in  support  of  similar  ac- 
tion by  the  legislature. 

In  the  case  of  Fremont  vs.  Keating,  96  O.  S.,  468,  the  court 
considered  the  validity  of  an  ordinance  of  the  city  of  Fremont 
which  imposed  speed  regulations  applicable  to  the  streets  of  the 
city. 

The  regulations  with  respect  to  the  maximum  speed  limita- 
tions provided  were  not  in  conflict  with  the  provisions  of  section 
12604  G.  C.  and  the  power  of  the  municix)ality  to  legislate  on  the 
subject,  notwithstanding  the  existence  of  similar  regulations  o% 
the  state,  was  upheld  as  a  valid  exercise  of  the  constitutional  power 
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of  the  city  pursuant  to  section  3  of  Article  XVIII.    The  court  said 
with  respect  to  the  ordinance: 

'This  section  of  the  ordinance  is  not  in  conflict  with  the 
provisions  of  Section  12604,  General  Code,  and  was  passed  by 
the  council  in  the  exercise  of  its  constitutional  authority,  and 
is  therefore  a  valid  and  subsisting  ordinance  of  the  city  of 
Fremont,  Ohio." 

'This  statute  (12604  G.  C.)  is  a  police  regulation,  and, 
under  the  section  of  the  constitution  above  referred  to,  the 
municipality  has  the  right  to  adopt  and  enforce  within  its 
limits  x)olice  regulations  in  regard  to  the  same  subject-matter, 
not  in  conflict  with  this  statute." 

In  this  case  section  6307  G.  C.,  purporting  to  withdraw  from 
municipalities  the  power  to  regulate  the  speed  of  motor  vehicles, 
was  held  to  be  unconstitutional  and  void. 

The  foregoing  decision  is  authority  for  the  proposition  that 
cities,  either  charter  or  non-charter,  may  enact  local  police  regula- 
tions of  the  character  involved  in  your  inquiry,  providing  the  same 
are  not  in  conflict  with  general  laws  of  the  same  character. 

Answering  your  question  specifically  I  therefore  advise  that 
municipalities  may  license  automobiles  which  are  used  for  hire  and 
business  purposes  by  reasonable  and  appropriate  provision  there- 
for. 


Where  Compensation  is  Fixed  by  an  Annual  Salary  Payable  in 
Monthly  or  Semi-monthly  Installments,  Such  Installment  is  the 
Unit  for  Computing  the  Compensation  for  Services  Performed 
a  Less  Number  of  Days  than  Such  Unit,  that  is,  the  Number  of 
Days  of  the  Month  or  One-half  Month  shall  be  Taken  as  the  Unit 
for  Calculation  of  the  Apportionment. 


No.  165— (Opinion  Dated  April  3,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen :   Under  date  of  March  14,  1919,  you  submitted  for 

my  opinion  the  following  question : 

"In  view  of  the  fact  that  there  are  various  methods  of 
computing  the  compensation  fixed  on  an  annual  basis,  payable 
monthly  or  semi-monthly,  and  in  view  of  the  further  fact  that 
the  same  shall  be  uniform,  we  respectfully  request  your  writ- 
ten opinion  upon  the  following  matter: 

Question:     If  the  compensation  is  covered  by  an  annual 
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salary,  payable  monthly  or  semi-monthly,  and  a  person  quits 
a  position  at  some  point  within  a  certain  month,  should  the 
amount  of  compensation  payable  to  this  employe  be  based 
upon  the  number  of  days,  taking  the  days  in  the  calendar 
month  as  a  basis,  or  taking  a  thirty  day  month  as  a  basis,  or 
taking  a  365  day  year  as  a  basis? 

In  case  a  365  day  year  were  taken  as  a  basis  would  not 
the  compensation  paid  for  such  position  from  and  inclusive 
of  the  first  day  of  the  year  require  consideration  in  making 
the  computation?" 

Your  inquiry  may  be  summarized  as  follows : 

Under  laws  fixing  the  compensation  of  a  given  position  at  a 
stated  annual  salary  payable  monthly  or  semi-monthly,  what  is  the 
proper  method  of  calculating  the  compensation  for  service  for  any 
given  number  of  days  within  a  particular  month  or  half  month  ? 

Several  considerations  are  suggested  in  the  determination  of 
your  inquiry,  among  which  are  the  following: 

Shall  the  annual  salary  be  apportioned  equally  to  each  of 
the  365  calendar  days  of  the  year  or  on  the  basis  of  a  30  day  month ; 
or  on  the  basis  of  the  actual  number  of  days  of  the  calendar  month ; 
or  on  the  basis  of  the  number  of  working  days  of  the  year  or  calen- 
dar month  ? 

In  connection  with  your  inquiry  you  call  attention  to  two  opin- 
ions of  this  department,  one  of  which,  found  at  page  221  of  the  an- 
nual reports  of  the  attorney  general  for  the  year  1913  relates  to 
compensation  of  members  of  council  of  municipal  corporations  in 
which  the  conclusion  relative  to  apportionment  of  salary  was  as 
follows : 

''As  I  construe  said  section  it  iss  the  intent  thereof  that 
the  compensation  of  members  of  a  city  council  shall  be  fixed 
on  an  annual  salary  basis,  payable  semi-annually  and  that  if 

in  any  half  month  a  meeting  of  council  is  held,  either  regu- 
lar or  special  and  a  member  fails  to  attend  such  meeting  the 
amount  which  would  be  paid  to  him  semi-monthly  would  be 
proportionately  reduced." 

The  other  opinion  to  which  you  refer,  appears  at  page  2123  of 
the  annual  reports  of  the  attorney  general  for  the  year  1915,  and  re- 
lates to  compensation  of  clerks  of  boards  of  election,  and  the  fol- 
lowing statements  were  made  in  the  course  of  the  opinion : 

"The  calculation  of  the  portion  of  the  monthly  compen- 
sation which  may  be  paid  for  a  period  of  less  than  a  month 
should  be  based  upon  the  actual  number  of  days  in  the  cal- 
endar month  in  which  such  service  is  rendered. 
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I  am  therefore  of  the  opinion  that  ♦  ♦  *  the  com- 
pensation of  all  temporary  clerks  and  assistants  of  either  of 
such  boards  is  limited  to  the  rate  of  not  to  exceed  one  hundred 
dollars  per  month  for  the  time  actually  employed,  to  be  com- 
puted upon  the  basis  of  the  actual  number  of  days  in  the  cal- 
endar month  in  which  such  services  are  rendered." 

The  provisions  of  the  statutes  under  consideration  in  each  of 
the  foregoing  opinions  contained  such  special  provisions  that  the 
conclusions  reached  might  be  said  to  have  been  influenced  in  large 
measure  by  the  particular  language  under  consideration,  so  that 
the  rule  announced  would  not  necessarily  furnish  a  guide  in  case 
of  more  general  provisions  of  the  character  suggested  in  your  in- 
quiry. 

However,  I  am  of  the  opinion  that  a  provision  for  payment 
monthly  or  semi-monthly  characterizes  the  month  or  half  month  as 
the  unit  for  apportionment  of  a  gross  yearly  salary.  In  other 
words,  the  annual  salary  is  to  be  due  and  payable  in  installments 
with  reference  to  stated  periods  of  service,  whether  monthly  or 
semi-monthly,  and  when  services  have  been  rendered  for  a  given 
calendar  month  one  of  the  twelve  installments  of  compensation  be- 
comes due  and  payable,  and  it  is  not  apparent  that  the  compensation 
so  provided  is  to  be  calculated  upon  a  daily  basis  or  with  reference 
to  any  other  period  than  that  stipulated  for  its  falling  due,  which 
suggests  an  apportionment  in  equal  installments  in  accordance  with 
the  periods  provided  for  payment. 

It  therefore  follows  that  in  computing  the  compensation  for 
services  for  a  given  number  of  days  during  any  calendar  month, 
less  than  the  period  provided  as  the  unit  for  payment,  the  number 
of  days  of  the  month  or  half-month  shall  be  taken  as  the  unit  for 
calculation  of  the  apportionment  of  the  monthly  or  semi-monthly 
installment  of  compensation  to  the  period  of  service. 

For  example,  the  rendition  of  services  for  ten  days  in  the 
month  of  June  would  determine  the  employe's  compensation  as 
10/30  of  the  monthly  installment  of  compensation  attached  to  the 
position;  likewise  the  rendition  of  services  for  ten  days  in  the 
month  of  July  would  determine  his  compensation  at  10/31  of  the 
monthly  installment,  and  similarly  for  any  other  period  of  service. 
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Except  as  Provided  in  Section  3,  Article  18,  of  tlie  Constitution, 
There  is  no  General  I>eles:ation  of  Taxing  Power  to  Municipali- 
ties, Other  than  to  Impose  Property  Taxes,  for  Local  Purposes, 
and  an  Excise  or  Occupational  Tax  is  not  a  Property  Tax,  and  in 
Order  to  Exercise  the  Power  of  Local  Self -Government  Essential 
to  the  Imposition  of  an  Excise  Tax  Under  Authority  of  Article 
18,  Secticm  3,  of  the  Constitution,  the  Adoption  of  a  Charter  is  a 
Necessary  Prerequisite.  Therefore  a  Non-Charter  City  is  In- 
vested With  Power  to  Impose  Occupational  Tax  as  a  Revenue 
Measure  or  in  Any  Respect  Whatever  in  Resrard  to  Licensing 
and  Regulating  Particular  Occupations  Within  the  Authoriza- 
tion Found  in  Enumerated  Powers  of  Municipal  Corporations. 


No.  182— (Opinion  Dated  April  9,  1919.) 

The  Burean  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen :   Under  date  of  January  2,  1919,  you  submitted  to 

this  department  the  following  question,  requesting  a  written  opinion 

thereon : 

"In  view  of  the  loss  of  revenue  from  liquor  tax,  a  number 
of  the  municipalities  of  this  state  are  considering  occupational 
or  business  licenses  in  the  way  of  police  regulation. 

"Question :  Has  a  municipality  legal  authority  to  assess 
occupational  licenses  in  the  form  of  police  regulations  ?" 


About  the  time  of  receiving  your  inquiry  there  was  pending 
in  the  Supreme  Court  an  action  involving  the  power  of  a  municipal 
corporation  to  impose  occupational  taxes,  and  inasmuch  as  an  early 
determination  of  the  case  was  expected,  it  was  deemed  advisable  to 
delay  the  answer  to  your  inquiry  pending  the  decision  of  the  Su- 
preme Court. 

I  have  just  been  able  to  secure  a  copy  of  the  Supreme  Court's 
opinion  in  the  aforesaid  case,  being  the  case  of  State  ex  rel.  Zie- 
lonko,  City  Solicitor,  v.  Carroll,  Auditor,  in  which  case  the  Court 
considered  the  validity  of  an  ordinance  of  the  city  of  Cincinnati, 
imposing  an  annual  tax  upon  all  persons,  firms  and  corporations  pur- 
suing certain  occupations  and  professions  in  said  city,  among  which 
were  the  manufacture  of  bottles  and  glassware  articles  and  the 
practice  of  osteopathy.  It  is  determined  by  the  supreme  court  in 
said  cause,  not  only  that  the  state  possesses  unquestioned  power 
to  impose  such  occupational  taxes,  but  also  that  the  city  of  Cincin- 
nati, under  its  charter,  is  equally  invested  with  such  power. 

The  court  said : 
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"The  right  to  impose  taxes,  by  a  long  line  of  decisions, 
both  state  and  federal,  is  within  the  conceded  powers  of  sov- 
ereignty." 

"In  our  own  state  it  has  been  decided  in  numerous  cases 
that  this  grant  of  power  is  conferred  upon  the  legislative 
branch  of  the  state  government  by  Section  1,  Article  II,  of  the 
Constitution. 

"It  has  been  likewise  held  that  this  authority  is  full,  ade- 
quate and  complete,  limited  only,  if  at  all,  by  other  sections  of 
the  same  instrument." 

The  court  in  its  reference  to  Section  10,  Article  12,  of  the  Con- 
stitution, as  amended  in  1912,  which  Section  provides  for  imposition 
of  excise  and  franchise  taxes,  makes  the  observation  that: 

"No  express  grant  of  power  was  required  in  order  to  sus- 
tain either  excise  or  franchise  taxation. 

"A  majority  of  this  court  are  of  the  opinion  that  there  is 
no  constitutional  limitation  resting  upon  the  authority  of  the 
general  assembly  to  levy  tax  on  property  of  every  kin.d  and 
character,  except  that  it  must  be  uniform  and  according  to  its 
true  value  in  money.  Nor  is  there  even  this  limitation  on  its 
po.wer  to  provide  for  the  levy  of  taxation  on  incomes,  inherit- 
ances and  franchises,  including  the  imposition  of  excise  taxes. 

"We  are  likewise  of  the  opinion  that  the  power  to  lexy 
taxes  on  these  several  subjects  comes  from  the  grant  in  Sec- 
tion 2,  Article  XII,  and  that  there  was  no  necessity  for  the  in- 
clusion in  the  constitution  of  new  Sections  7,  8,  and  10,  except 
for  the  purpose  of  providing  for  the  graduated  method  of  levy- 
ing such  taxes  and  for  permissive  feature  of  exemption  of  the 
lesser  inheritances  and  incomes." 

The  last  aforesaid  statement  of  the  court  appears  to  be  some- 
what in  conflict  with  a  previous  statement  of  the  court  in  the  same 
opinion,  as  follows: 

"Section  2  of  the  same  article  (Article  12)  provides  for 
the  method  and  manner  of  levying  taxes,  being  the  well  known 
uniform  rule  section  and  has  application  to  taxes  on  proi)erty 
only." 

It  is  also  determined  by  the  court  that  a  tax  on  occupations 

is  an  excise  tax,  and  it  is  said : 

"An  occupational  tax  is  in  no  sense  a  tax  upon  property, 
but  is  well  understood  to  be  a  tax  on  the  right  to  carry  on  trade 
or  to  transact  business." 

After  determining  the  authority  of  the  state  to  impose  such 
an  occupational  tax,  which  the  court  says  "rests  with  the  general 
assembly,  both  by  general  and  special  grant,"  the  court  then  points 
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out  that  the  power  of  a  municipal  corporation,  in  respect  to  impos- 
ing occupational  taxes  ''comes  in  the  first  instance  not  from  the 
general  assembly  but  from  the  constitution  itself.  Section  3,  Ar- 
ticle XVIII,  provides  that  municipalities  shall  have  authority  to 
exercise  all  powers  of  local  self-government."  The  court  further 
says: 

"We  find  in  Section  3,  Article  XVIII,  as  complete  a  grant 
of  power  as  the  general  assembly  has  received  in  Section  1, 
Article  II.  There  can  be  no  doubt  that  the  grant  of  authority 
to  exercise  all  powers  of  local  government  includes  the  power 
of  taxation,  for  without  this  power  local  government  in  cities 
could  not  exist  for  a  day.'- 

The  authority  of  the  city  of  Cincinnati  to  exercise  the  power 

of  iini)osing  excise  taxes  was  specifically  upheld  by  the  language 

of  the  second  branch  of  the  syllabus,  as  follows : 

**Under  the  grant  of  power  of  local  self-government  pro- 
vided for  in  Section  3,  Article  XVIII  of  the  state  constitution, 
the  city  of  Cincinnati,  as  long  as  the  state  of  Ohio,  through  its 
general  assembly  does  not  lay  an  occupational  tax  on  busi- 
nesses, trades,  vocations  and  professions  followed  in  the  state, 
may  raise  revenue  for  local  purposes,  through  the  instrumen- 
tality of  occupational  taxes." 

This  decision  will  furnish  a  complete  answer  to  your  inquiry, 

at  least  in  the  case  of  charter  cities,  and  while  the  question  was  not 

directly  involved  in  the  case  before  the  supreme  court  as  to  the 

power  of  non-charter  cities,  in  this  regard,  the  following  language 

of  the  opinion  is  considered  significant: 

"Whatever  power  the  city  of  Cincinnati  possesses  in  this 
respect  comes  in  the  first  instance  not  from  the  general  assem- 
bly but  from  the  constitution  itself." 

If  such  x)ower  might  be  exercised  by  municipal  corporations 
under  any  grant  or  delegation  of  power  by  the  general  assembly, 
it  is  probable  that  such  source  of  authority  would  have  received 
notice  by  the  court  in  the  foregoing  case,  and  it  is  perceived  that 
the  reference  to  the  constitutional  grant  imports  a  suggestion 
that  it  is  the  exclusive  source  of  authority  under  the  present  state 
of  the  law,  and  in  fact  an  examination  of  the  statutes  fails  to  dis- 
close any  general  delegation  of  authority  to  municipalities  to  exer- 
cise the  power  here  in  questiofti,  except  in  the  limited  sense  of 
licensing  and  regulating  various  enumerated  occupations  and  voca^ 
tions,  which  authority,  in  the  light  of  judicial  decisions,  may  be 
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said  to  extend  in  the  direction  of  employing:  the  power  as  a  revenue 
measure  only  to  the  extent  of  the  special  benefits  conferred  or 
special  burdens  imposed  upon  the  public  and  the  expense  inci- 
dental to  the  regulation,  and  as  thus  limited  is  not  to  be  i^garded 
as  strictly  a  tax  or  revenue  measure,  but  more  especially  an  ex- 
ercise of  the  police  power  for  regulatory  purposes. 

While  your  question  specifically  relates  to  the  authority  of 
municipalities  to  assess  occupational  licenses  in  the  form  of  police 
regulations,  yet  the  question  is  prefaced  by  reference  to  loss  of 
revenue  from  liquor  tax  and  the  contemplation  of  municipalities 
of  adopting  occupational  licenses  apparently  as  a  source  of  reve- 
nue, in  lieu  of  liquor  tax,  and  therefore  the  subject  has  been  con- 
sidered in  both  phases. 

In  the  more  limited  phase  as  to  imposing  occupational  licenses 

as  police  regulations,  you  are  advised  that  municipalities  have 

that  authority,  without  reference    to  the    fact    of  their  having 

adopted  a  charter  or  the  contrary,  by  virtue  of  Section  3670,  G.  C, 

and  upon  the  authority  and  within  the  limitations  of  the  doctrine 

of  the  case  of  Marmet  v.  State,  45  O.  S.,  63,  of  which  decision  the 

first  branch  of  the  syllabus  is  as  follows : 

"The  general  assembly  has  power  (except  as  limited  by 
Section  18  of  the  schedule  to  the  constitution)  to  regulate  oc- 
cupations by  license,  and  to  compel,  by  imposition  of  a  fine, 
payment  of  a  reasonable  fee,  where  a  special  benefit  is  con- 
ferred by  the  public  upon  those  who  follow  an  occupation,  or 
where  the  occupation  imposes  special  burdens  on  the  public, 
or  where  it  is  injurious  to  or  dangerous  to  the  public." 

In  the  broader  aspect  of  your  inquiry  as  to  the  power  of  mu- 
nicipalities to  adopt  occupational  taxation  as  a  source  of  revenue, 
and  having  determined  upon  authority  of  the  Supreme  Court  de- 
cision in  the  Cincinnati  case,  supra,  that  charter  cities  may  exer- 
cise such  power,  it  remains  to  be  determined  to  what  extent  non- 
charter  cities  may  exercise  the  same  power,  and  from  what  has 
been  said  it  follows  that  certain  observations  of  the  court  in  the 
Cincinnati  case,  supra,  raise  very  grave  doubt  as  to  the  existence 
of  said  power. 

This  doubt  is  further  augmented  by  the  observation  of  Shauck, 

J.,  in  the  case  of  State  ex  rel.  v.  Lynch,  88  O.  S.,  71,  with  reference 

to  the  method  by  which  municiifctl  corporations  may  exercise  the 

powers  of  local  self  government,  as  follows : 

"1.  The  provisions  of  the  eighteenth  article  of  the  con- 
stitution as  amended  in  September,  1912,  continue  in  force  the 
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general  laws  for  the  government  of  cities  and  villages  until  the 
15th  day  of  November,  following,  and  thereafter  until  changed 
in  one  of  the  three  modes  following:  (1)  by  the  enactment  of 
general  laws  for  their  amendment ;  (2)  by  additional  laws  to  be 
ratified  by  the  electors  of  the  municipality  to  be  affected  there- 
by; (3)  by  the  adoption  of  a  charter  by  the  electors  of  a  mu- 
nicipality in  the  mode  pointed  out  in  the  article. 

"2.  Whether  a  municipality  acquires  authority  "to  ex- 
ercise all  the  powers  of  local  self-government"  by  adopting  a 
charter,  or  adopts  a  charter  as  an  indispensable  mode  of  exer- 
cising the  authority,  the  powers  to  be  exercised,  being  govern- 
mental, do  not  authorize  taxation  to  establish  and  maintain 
moving  picture  theaters." 

This  observation  of  Shauck,  J.,  with  reference  to  the  method 

for  exercising  the  powers  of  local  self  government,  was  adopted 

by  Johnson,  J.,  in  Fitzgerald  v.  Cleveland,  88  O.  S.,  338,  with  the 

further  observation  as  follows: 

"In  that  case  it  was  held  that  no  municipality  was  en- 
titled to  exercise  the  powers  referred  to  in  Section  3  until  it 
had  adopted  a  charter." 

Again,  in  State  ex  fel.  v.  Edwards,  90  O.  S.,  305,  in  an  opinion 
by  the  court,  the  same  language  of  Shauck,  J.,  in  the  Lynch  case, 
was  again  adopted  and  approved. 

From  the  observations  of  the  court  in  the  foregoing  cases,  the 
conclusion  would  clearly  follow  that  the  power  to  exercise  local 
self  government,  which  was  considered  by  the  Supreme  Court  in 
the  Cincinnati  case,  supra,  as  the  source  of  authority  for  im- 
posing the  occupational  tax,  is  not  effective  as  an  authorization  to 
cities  which  have  not  adopted  a  charter. 

This  conclusion,  however,  is  disturbed  to  some  degree  by  the 
holding  of  the  Supreme  Court  in  the  case  of  Fremont  vs.  Keating, 
96  O.  S.,  468,  where  an  ordinance  of  the  non-charter  city  of  Fre- 
mont was  upheld  as  a  valid  exercise  of  power  conferred  by  Section 
3  of  Article  XVIII  of  the  constitution,  and  the  state  law  purport- 
ing to  restrain  the  city  from  the  exercise  of  the  particular  powers 
was  held  to  be  unconstitutional  with  the  following  observation: 

"It  is  sufficient  to  say  that  the  general  assembly  of  Ohio 
cannot  deprive  a  municipality  of  its  constitutional  rights.  This 
section  is  clearly  in  violation  of  Section  3,  Article  XVIII  of  the 
Constitution  of  Ohio,  and  void." 

However,  the  ordinance  in  question  was  in  the  nature  of  a 
police  regulation,  and  in  view  of  the  repeated  declarations  of  the 
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Supreme  Court  in  the  cases  above  referred  to,  that  the  adoption 
of  the  charter  is  the  essential  vehicle  for  the  exercise  of  all  pow- 
ers of  local  self  government  and  the  obvious  necessity  of  recon- 
ciling said  cases  with  the  Fremont  case,  it  is  presumed  that  the 
power  to  adopt  local  police,  sanitary  and  other  similar  regulations 
is  distinguished  from  the  general  authority  to  exercise  all  powers 
of  local  self  government,  and  that  it  is  only  the  latter  that  is  de- 
pendent upon  the  adoption  of  a  charter. 

Being  of  the  opinion,  therefore,  that,  except  as  provided  in 
Section  3,  Article  XVl^I  of  the  Constitution,  there  is  no  general 
delegation  of  taxing  power  to  municipalities,  other  than  to  im- 
pose property  taxes,  for  local  purposes,  and  that  an  excise  or  occu- 
pational tax  is  not  a  property  tax,  and  that  in  order  to  exercise 
the  powers  of  local  self  government  essential  to  the  imposition 
of  an  excise  tax,  under  authority  of  Article  XVIII,  Section  3,  supra, 
the  adoption  of  a  charter  is  a  necessary  prerequisite,  it  follows 
that  a  non-charter  city  is  not  invested  with  the  power  to  impose 
such  occupational  taxes  as  a  revenue  measure,  or  in  any  respect 
whatever,  except  as  hereinbefore  referred  to,  in  regard  to  licens- 
ing  and  regulating  particular  occupations  within  the  authoriza- 
tion found  in  the  enumeration  of  powers  of  municipal  corpora- 
tions. 
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SYLLABI  OF  REPORTED  CASES 

15484 — The  State  ex  rel.  Frank  M. 
McKey,  Trustee  In  Bankruptcy,  vs. 
Gabe  P.  Cooper,  Auditor. 

Error  to  the  Court  of  Appeals  of  Lu- 
cas county. 
Donahue,  J. 

1.  A  writ  of  mandamus  will  not  be 
granted  to  cimpel  a  county  auditor  to 
issue  a  warrant  upon  the  county  treas- 
urer for  the  payment  of  public  funds, 
unless  the  relator^s  right  is  clear,  and 
the  act  to  be  enforced  is  one  of  legal 
obligation.  (State  ex  rel.  Gallinger  vs. 
Smith.  Auditor,  71  Ohio  St.,  13,  ap- 
proved and  fallowed.) 

2.  There  is  a  substantial  doubt  as 
to  the  right  of  a  relator,  as  trustee  in 
bankruptcy,  to  the  fees  due  the  'bank- 
rupt for  services  as  county  treasurer, 
where  such  fees  are  also  claimed  by  a 
tmustee    for   creditors     appointed    to 
succeed  an  assignee  named  in  a  deed 
of  assignment  executed  and  delivered 
by  such   treasurer,   and     are   further 
claimed    by   persons    to  whom     they 
were  assigned  by  him  in  writing  be- 
fore the  deed  of  assignment  was  filed 
or     bankruptcy      proceedings      com- 
menced,  and   where   it   also   appears 
tbat   the  fees-  in   dispute   have   been 
paid  upon  order  of  court  to  a  receiver 
appointed   upon   a   motion   in    aid   of 
execution   filed   in   an   action   against 
such  treasurer     in  his  individual  ca- 
pacity prior   to  the  assignment    and 
bankruptcy  proceedings,  in  which  ac- 
tion the  defendant  treasurer  in  his  in- 
dividual capacity  was  duly  and  legally 
served  with  summons.     (State  ex  rel. 
Hildebrant  vs.  Stewart,  71   Ohio  St., 
$$,  approved  and  followed.) 

Writ  refused. 

Jones,  Matthias,  Johnson,  Wanamak- 
er.  and  Robinson,  JJ.,  concur. 


16123— The  Ehnployers'  Uability  As- 
surance Corporation,  Ltd.,  vs.  John 
Roehm. 

Error  to  the  Court  of  Appeals   of 
Montgomery  county. 
Nichols,  C.  J. 

A  provision  in  a  policy  of  indemnity 
insurance,   to   the  efTect  that  written 


notice  should  be  given  the  company 
within  80  days  from  the  date  of  sus- 
taining the  injury,  is  of  the  essence 
of  the  contract,  and  like  other  con- 
tracts should  be  construed  so  as  to 
give  effect  to  the  intention  and  ex- 
press language  of  the  parties.  This 
rule  of  law  is  subject  to  the  qualifi- 
cation, that  if  at  the  time  of  the  acci- 
dent, and  within  the  period  stipulated 
for  the  giving  of  notice,  no  reasonable 
ground  existed  warranting  a  belief 
that  the  injury  was  anything  but  triv- 
ial in  its  character,  not  justifying  a 
claim  for  damages,  and  it  subsequent- 
ly develops  that  as  a  result  of  such  ac- 
cident serious  consequences  have  en- 
sued, and  that  immediately  upon  being 
advised  of  this  fact  the  insured  gives 
written  notice  to  the  insurer,  the  ques- 
tion whether  the  notice  was  given 
within  time  is  not  a  matter  of  law,  <but 
is  a  question  for  the  determination  of 
a  jury.  (The  last  clause  of  the  fourth 
proposition  of  the  syllabus  in  the  case 
of  The  Travelers'  Insurance  Co.  vs. 
Myers  &  Co.,  62  Ohio  St.,  529,  is  dis- 
approved.) 

Judgment  affirmed  and  cause  re- 
manded. 

Jones,  Matthias,  Johnson,  Donahue, 
Wanamaker  and  Robinson,  JJ.,  concur. 


leiH—August  Froelich  vs.  The  City 
of  Cleveland. 

Error  to  the  Court   of  Appeals    of 
Cuyahoga  county. 
Johnson,  J. 

1.  In  the  construction  of  a  section 
of  the  constitution  the  whole  section 
should  be  construed  together,  and  ef- 
fect given  to  every  part  and  sentence. 
One  part  must  not  be  allowed  to  de- 
feat another,  if  by  any  reasonable  con- 
struction the  two  can  be  made  to 
stand  together. 

2.  When  a  city  has  adopted  a  char- 
ter, under  which  it  is  authorized  to 
exercise  "all  powers  of  local  self- 
government."  pursuant  to  the  provi- 
sions of  Sections  3  and  7  of  Article 
XVIII  of  the  Constitution,  the  author- 
ity to  locate,  establish  and  protect  the 
streets  within  its  limits  resides  in  the 
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municipality,  and  it  may  adopt  and  en- 
force such  reasonable  regulations  for 
their  proper  and  economic  use  as  It 
deems  to  be  proper.  It  may  regulate 
the  weight  of  loads  and  the  width  of 
tires  of  vehicles  passing  over  its 
streets.  It  derives  this  authority,  but 
under  express  authority  from  the  peo- 
ple of  the  state  given  in  the  constitu- 
tion. 

3.  The  state  and  municipalities  may 
make  all  reasonable,  necessary  and 
appropriate  prdvisions  to  promote  the 
health,  morals,  peace  and  welfare  of 
the  community.  But  neither  the  state 
nor  a  municipality  may  make  any  reg- 
ulations which  are  unreasonable.  The 
means  adopted  must  be  suitable  to  the 
end  in  view,  must  be  impartial  in  op- 
eration and  not  unduly  oppressive  up- 
on individuals,  hiust  have  a  real  and 
substantial  relation  to  their  purpose, 
and  must  not  interfere  with  private 
rights  beyond  the  necessities  of  the 
situation. 

Judgment  xffirmed. 

Nichols,  C.  J.,  Matthias,  Wana maker 
and  Robinson,  JJ.,  concur.  Jones,  J., 
dissents. 


16140— The  State  ex  rel.  The  Moore 
Oil  Co.  vs.  Joseph  Dauben,  as  Build- 
ing Inspector  of  the  City  of  Columbus, 
Ohio. 

Error  to   the   Court  of  Appeals    of 
Franklin  county. 
Matthias,  J. 

1.  Statutes  or  ordinances  of  a 
penal  nature,  or  which  restrain  the 
exercise  of  any  trade  or  occupation 
or  the  conduct  of  any  lawful  business, 
or  which  impose  restrictions  upon  the 
use,  management,  control  or  aliena- 
tion of  private  propert.v,  will  be 
strictly  construed  and  their  scope  can- 
not be  extended  to  include  limitations 
not  therein  clearly  prescribed:  ex- 
emptions from  such  restrictive  provi- 
sions are  for  like  reasons  liberally 
construed. 

2.  Under  the  provisions  of  a  city  or- 
dinance making  it  unlawful  to  locate, 
build,  erect,  construct,  maintain  or 
operate  a  public  gasoline  or  oil  filling- 
station  in  a  residence  district  without 
first  procuring  the  written  consent  of 
twO-thirds  of  the  owners  of  property 
within  a  specified  distance  therefrom, 
but  exempting  any  owner  or  operator 
of  any  such  station  theretofore  erect- 
ed, such  owner  is  not  required  to  pro- 


cure the  consent  of  property  owners 
before  he  may  repair,  remodel  or  re- 
build such  pre-existing  gasoline  or  oil 
filling-station. 

8.  Where  an  application  is  made 
by  the  owner  of  such  pre-existing  sta- 
tion to  the  city  building  inspector  for 
a  building  permit,  and  such  inspector 
finds  the  plans  and  specifications  sub- 
mitted to  be  in  conformity  to  law  and 
the  ordinances  of  the  city,  and  ai>- 
proves  them,  but  refuses  the  permit 
on  the  sole  ground  that  the  consents 
of  property  owners  have  not  been  pro- 
cured  and  filed,  a  writ  of  mandamus 
will  issue  upon  the  application  of  the 
owner '  requiring  the  issuance  of  « 
building  permit. 

Judgment  reversed. 

Nichols,  C.  J.,  Jones,  Johnson,  Dona- 
hue,. Wanamaker  and  Robinson,  J  J., 
concur. 


16108 — A.  G.  Stoltz  et  al.  vs.  Phoebe 
S.  Carroll,  Admx.,  et  al. 

Error  to  the   Court  of   Appeals   of 
Crawford  county. 
Robinson,  J. 

1.  It  is  error  for  a  court  in  the  hear- 
ing of  a  chancery  cause  to  admit  in- 
competent evidence,  especially  where 
it  bases  its  judgment  in  part  upon 
such  incompetent  evidence. 

2.  The  provisions  of  Sections  8673- 
1  to  8673'-7.  inclusive.  General  Code, 
known  as  the  uniform  transfer  act.  ap- 
ply to  trustees,  executors,  adminis- 
trators and.  other  fiduciaries,  where 
the  validity  of  the  transfer  is  not  de- 
pendent upon  the  indorsement  or  as- 
signment of  such  trustee,  executor,  ad- 
ministrator or  other  fiduciary. 

3.  M.  indorses  his  certificate  of 
stock  In  blank.  Three  years  later  It 
is  found  among  the  effects  of  P.,  re- 
cently deceased,  who  has  never  had  it 
transferred  to  himself  on  the  books  of 
the  company  and  who  during  all  that 
time  has  knowingly  permitted  M.  to 
vote  the  stock,  draw  the  dividends  and 
enjoy  the  privileges  and  benefits  of  an 
owner:  Held,  The  presumption  is  that 
the  ownership  of  P.  therein  is  special 
and  not  absolute,  though  he  might 
have  transferred  an  absolute  title  to 
an  innocent  purchaser  by  delivery. 

Judgments  reversed  and  judgments 
for  plaintiffs  In  error. 

Nichols.  C.  J.,  ^ones.  Matthias,  John- 
eon,  Donahue  and  Wanamaker.  JJ., 
concur. 
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16025 — Alexander  Long  vs.  Rilla 
Long. 

Brror   to  the  Court   of    Appeals   of 
Crawford  county. 
Wanamaker,  J. 

1.  One  having  an  inchoate  right  of 
dower  is  neither  a  proper  or  necessary 
party  to  an  action  in  condemnation  of 
real  estate  or  any  interest  therein  in 
the  exercise  of  the  power  of  eminent 
domain.  (Weaver  vs.  Gregg,  6  Ohio 
St.,  547,  approved  and  followed.) 

2.  Neither  has  such  person  any  right 
to  participate  in  the  fund  arising  from 
such  condemnation  proceedings, 
whether  it  be  for  land  taken  or  for 
damages  to  the  residue. 

3.  The  right  of  such  person  is  in- 
choate, and,  therefore,  wholly  depend- 
ent under  the  laws  of  Ohio  upon  sur- 
vivorship as  to  any  and  all  property, 
real  or  personal. 

Judgment  reversed. 

Nichols,  C.  J.,  Jones,  Matthias,  John- 
son, Donahue  and  Robinson,  JJ.,  con- 
cur. 


16189 — The  State  ex  rel.  The  North- 
western Mutual  Life  Insurance  Co.  vs. 
W.  H.  Tomlinson*  as  Superintendent 
of  Insurance. 

In  mandamus. 
Robinson.  J. 

1.  Where  the  language  of  an  exist- 
ing statute  is  ambiguous,  and  the  leg- 
islature by  a  previous  enactment  upon 
the  same  subject  has  in  express  lan- 
guage, or  by  clear  and  indubitable  in- 
ference, defined  the  meaning  of  the 
ambiguous  word  or  phrase  used  in 
such  statute,  it  will  be  presumed,  in 
the  absence  of  a  later  expression  to 
the  contrary,  to  have  used  the  word  or 
phrase  in  subsequent  legislation  in  the 
same  sense. 

2.  The  words  "gross  amount  of  pre- 
miums received  .  .  .  without  .  .  .  any 
deduction  whatever,"  in  Section  5432, 
General  Code  (lt)0  O.  L.,  66),  when 
read  in  the  light  of  previous  legislation 
on  the  same  subject,  clearly  contem- 
plate the  gross  amount  of  premiums 
stipulated  on  the  face  of  the  policies 
in  force  in  Ohio  for  the  period  in  that 
section  specified. 

Writ  refused. 

Xichols,  C.  J.,  Jones.  Matthias,  John- 
eon,  Donahue  and  Wanamaker,  JJ., 
concur. 


Error   to   the   Court   of   Appeals   of 
Crawford  county. 
Nichols,   C.  J. 

1.  The  receiving  of  the  resignation 
of  an  executor  or  administrator  by  the 
probate  court  appointing  such  officer, 
and  the  filing  of  the  document  by  the 
judge  thereof,  followed  by  the  appoint- 
ment of  a  successor,  is  a  sufficient 
compliance  with  the  requirements  of 
Section  10627,  General  Code,  and  the 
new  appointment  so  made  is  in  all  re- 
spects a  valid  one. 

2.  The  filing  of  an  account  in  the 
probate  court  by  an  executor  or  ad- 
ministrator denominated  "Final  Ac- 
count" does  not  operate  to  terminate 
the  trust,  as  long  as  there  remain  as- 
sets under  his  Jurisdiction  subject  to 
the  payment  of  valid  debts  of  the  de- 
cedent, and  the  failure  of  the  fiduci- 
ary to  proceed  with  the  administration 
of  the  trust,  while  under  some  circum- 
stances may  Justify  a  removal  of  the 
officer,  does  not  constitute,  ipso  facto, 
an  abandonment  of  the  trust. 

3.  A  proceeding  filed  in  the  probate 
court  to  remove  an  administrator  de 
bonis  non  for  the  reason  that  his  pred- 
ecessor was  still  rightfully  in  office,  is 
appealable  under  favor  of  Section 
11206,  General  Code. 

Judgment  reversed  and  cause  re- 
manded. 

Jones,  Matthias,  Johnson,  Donahue. 
Wanamaker  and  Newman,  JJ.,  concur. 


16915 — R.   W.   Johnston,    Admr.,   vs. 
W.  J-  Schenck,  Admr. 


5892— Clara  Allion  vs.  The  City  of 
Toledo. 

Error   to   the   Court  of   Appeals   of 
Lucas  county. 
Jones,  J. 

1.  Unless  there  is  a  clear  and  pal- 
pable abuse  of  power,  a  court  will  not 
substitute  its  judgment  for  legislative 
discretion.  Local  authorities  are  pre- 
sumed to  be  familiar  with  local  condi- 
tions and  to  know  the  needs  of  the 
community. 

2.  A  city  ordinance,  fixing  standard 
sizes  of  bread  loaves  and  prescribing 
loaves  of  one  pound  avoirdupois  as 
the  minimum  weight  that  may  be  man- 
ufactured and  sold  by  a  baker,  is  not 
an  unreasonable  or  arbitrary  exercise 
of  police  power  and  is  constitutionally 
valid. 

.Tuds^ment  affirmed. 

Matthias,  Johnson  and  Wanamaker. 
JJ.,  concur. 

Nichols,  C.  J.,  and  Donahue,  J.,  dis- 
sent from  second  proposition  of  the 
syllabus. 
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Bills  Introduced  in  House 

H.  B.  No.  516— Mr.  McCoy.  To 
amend  the  General  Code,  providing 
that  two  members  of  the  board  of 
deputy  state  supervisors  of  elections 
may  count  absent  voter's  ballots. 

H.  B..  No.  517 — ^Mr.  Myers.  To  estab- 
lish a  system  of  health  insurance  for 
employes  and  dependent  members  of 
their  families  and  providing  for  its 
administration. 

H.  B.  No.  518 — Mr.  Tom  Reynolds. 
To  amend  the  General  Code,  relative 
to  reducing  the  amount  to  the  contrb- 
uted  to  the  state  insurance  fund  by 
school  districts. 

H.  B.  No.  519— Mr.  I^ng.  To  pro- 
vide for  .the  enforcement  of  prohibi- 
tion of  the  liquor  traffic  by  the  secre- 
tary of  agriculture  and  declaring  an- 
emergency. 

H.  B.  No.  520— Mr.  Evans.  Relative 
to  the  rights  and  duties  of  insurance 
companies  legally  doing  business  in 
the  state  of  Ohio  concerning  the  pay- 
ment of  claims. 

H.  B.  No.  521— Mr.  Spidel.  To  au- 
thorize the  Ohio  Board  of  Administra- 
tion to  grant  to  the  city  of  Dayton  the 
right  to  construct  and  maintain  a 
standpipe  on  the  grounds  of  the  Day- 
ton State  Hospital. 

H.  B.  No.  522— Mr.  Matthews.  To 
amend  the  General  Code  relative  to 
sale  of  materials  used  for  spraying 
and  disinfecting. 

H.  B.  No.  523— Mr.  Fouts.  To  amend 
the  General  Code  relative  to  the  duties 
of  guardians  in  case  of  suits  against 
their  w^ards. 

H.  B.  No.  524— Mr.  Lustlg.  To  amend 
the  General  Code  authorizing  the 
county  commissioners  to  expena  funds 
for  the  equipment  and  maintenance  of 
public  offices. 

H.  B.  No.  525— Mr.  Copeland.  To 
amend  the  General  Code  to  provide 
that  real  estate  transferred  by  will, 
be  placed  on  the  tax  duplicate  by  the 
county  auditor  In  the  name  of  the  de- 

H.  B.  No.  526— Mr.  Crabbe.  Tc 
amend  the  General  Code  relative  to 
the   manufacture  and   sale  of  intoxi- 


cating liquors  to  enforce  prohibition 
amendment. 

H.  B.  No.  527— Mr.  Crabbe.  To 
amend  the  General  Code  relative  to 
enforcing  the  prohibition  amendment 
and  search  and  seizure  laws. 

H.  B.  No.  528— Mr.  Graham.  To 
amend  the  Greneral  Code  relative  to 
the  supervision  of  bond  Investment 
companies  by  the  inspector  of  build- 
ing and  loan  associations. 

H.  B.  No.  529 — Mr.  Federman.  To 
pay  the  expenses  of  various  officials 
incurred  while  attending  sessions  of 
the  Joint  tax  committee. 

H.  B.  No.  530— Mr.  Robinson.  Au- 
thorizing municipalities  and  coun- 
ties to  reimburse  contractors  who 
suffered  losses  on  public  contracts  on 
account  of  the  war. 

H.  B.  No.  531— Mr.  Hopple.  Provid- 
ing for  the  calling  of  special  grand 
Juries  in  cases  where  the  attorney 
general  is  making  investigation. 

H.  B.  No.  532 — Mr.  Thompson.  Pro- 
vides for  the  payment  of  the  expenses 
of  extradition  in  certain  cases  in 
Juvenile  court. 

H.  B.  No.  533 — Mr.  Dunn.  Provid- 
ing that  trustees  of  Xenia  Home  must 
be  honorably  discharged  soldiers  or 
sailors. 


Bills  Passed  in  House 

Am.  S.  B.  No.  125 — ^Jolnt  tax  com- 
mittee.    Tax  amendments. 

H.   B.  No.   511— Mr.   Mathews.     Re- 
ward to  soldiers. 

H.  B.  478 — Mr.  Bryson.    Grounds  of 
Xenia  home, 
of  personal  property. 

H.  B.  No.  492— Mt.  Beaty.    Wilber- 
force  University. 

H.  B.  No.  272— Mr.  Chester.     Barge 
canal. 

H.   B.  No.   165— Mr.   Cowan.      Fish 
protection. 

H.  B.  No.  479 — Mr.  Brown.     School 
district  territory. 

H.  B.  No.  477 — Mr.  Freeman.  Crimi- 
nal syndicalism. 

H.  B.  No.  350 — Mr.  Gorrell.  Crimes. 

H.  B.  No.  484 — Mr.  Gordon.     Stock 
exchange. 
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H.  B.  No.  317 — Mr.  Bing.  Teachers' 
certificates. 

H.  B.  No.  398 — Mr.  Federman.  Soft 
drinks. 

H.  B.  No.  352 — Mr.  Kay.  State  char- 
ities board. 

S.  B.  No.  49 — Mr.  Parrett.  Water- 
works. 

H.  B.  No.  423— Mr.  Benner.  Live- 
stock. 

H.  B.  No.  474— Mr.  Silver.  Agricul- 
tural societies. 

H.  B.  No.  523— Mr.  Fouts.  Guard- 
ians. 

H.  B.  No.  524 — Mr.  Lustig.  County 
offices. 

H.  B.  No.  522— Mr.  Matthews.  Dis- 
infecting materials. 

S.  B.  No.  134— Mr.  Ake.  Oath  of 
teachers. 

H.  B.  No.  341 — Mr.  Besaw.  State 
wards. 

S.  B.  No.  139 — Mr.  Archer.  Invest- 
ments of  state  insurance  fund. 

H.  B.  No.  358 — Mr.  Federman.  Fee- 
ble-minded. 

H.  B.  No.  404 — Mr.  Gardner.  County 
hospitals. 

H.  B.  No.  493 — Mr.  Chester.  Reg- 
ulation of  dogs. 

H.  B.  No.  416— Mr.  Carpenter. 
Awards  for  accidental  death. 

S.  B.  No.  47— Mr.  Davis.  No  par 
value  stock. 

Am.  H.  B.  No.  406 — Mr.  Freeman. 
Teachers  salaries. 

S.  B.  No.  143— Mr.  Lloyd.  Speed 
limit  of  motor  vehicles. 

H.  B.  No.  490 — Mr.  Drury.  Inspec- 
tion of  canneries. 

S.  B.  No.  57 — Mr.  Agnew.  Chlldrens 
Homes. 

S.  B.  No.  58 — Mr.  Miller.  Employ- 
ment agencies. 

H.  B.  No.  461— Mr.  Beetham.  In- 
spectors at  elections.  « 

H.  B.  Xo.  332 — Mr.  Comings.  Fire 
apparatus  in  townships. 

S.  B.  No.  112— Mr.  Kryder.  Memo- 
rials in  townships. 

H.  B.  No.  408 — Mr.  Kreider.  School 
libraries. 

Am.  S.  B.  No.  130— Mr.  O'Brien.  Re- 
pair of  streets. 

S.  B.  No.  113 — Mr.  Belle w.  Letters 
testamentary. 

H.  B.  No.  321 — Mr.  Drury.  Casualty 
Insurance. 

Am.  H.  B.  No.  346 — Mr.  Swedersky. 
Coke  or  charcoal  burners. 


H.  B.  No.  432— Mr.  Bishop.  Correc- 
tional homes. 

Am.  S.  B.  No.  107 — Mr.  Stone.  Pub- 
lic utility  rates. 

H.  B.  No.  289— Mr.  Gordon  of  Brown. 
One  mill  road  levy. 

S.  B.  No.  115 — Mr.  Bellew.  Guardi- 
ans for  lunatics. 

H.  B.  No.  120— Mr.  York.  County  in- 
firmary inmates. 

H.  B.  No.  512— Mr.  Robins.  Scioto 
Trail.  . 

Am.  H.  B.  No.  407 — Mr.  Freeman. 
Lease  of  school  lands. 

Am.  S.  B.  No.  63 — Mr.  Jones  of 
Meigs.     Roster  of  soldiers. 

H.  B.  No.  420 — Mr.  Chester.  Lease 
of  canal  lands. 

S.  B.  No.  19 — Mr.  Beebe.  Compen- 
sation of  judges. 

H.  B.  Xo.  551 — Mr.  Hopple.  Grand 
jury  investigations. 


Bill   Reported   Out  of  Committee  and 
Up  for  Passage  in  House. 

H.  B.  No.  478 — Mr.  Bryson.  Trac- 
tion line  on  Xenia  Home. 

H.  B.  No.  477— Mr.  Freeman.  Crim- 
inal syndicalism. 

S.  B.  No.  52 — Mr.  Lloyd.  Securities. 

Am.  H.  B.  No.  165 — Mr.  Cowan.  Pro- 
tection of  fish. 

Am.  H.  B.  No.  317— Mr.  Bing.  Teach- 
ers' certificates. 

Am.  H.  B.  No.  444 — Mr.  Copeland. 
Teachers'  salaries. 

Am.  H.  B.  No.  451 — Mr.  Evans.  Ex- 
ecutors* sales. 


Committee  Reference  of  House  and 
Senate  Bills  in  House 

S.  B.  No.  131 — Mr.  Archer.  To  the 
committee  on  common  schools. 

S.  B.  No.  78— Mr.  *  Davis.  To  the 
committee  on  agriculture. 

S.  B.  No.  136— Mr.  Lloyd.  To  the 
committee  on  fees  and  salaries. 

S.  B.  No.  62 — Mr.  Holl.  To  the  com- 
mittee on  judiciary. 

H.  B.  No.  507— Mr.  Atkinson.  To 
the  committee  on  benevolent  and  pen- 
al institutions. 

H.  B.  No.  509— Mr.  Crabbe.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 

Am.  S.  B.  No.  143— Mr.  Lloyd.  To 
the  committe  on  public  highways. 

S.  B.  No.  161— Mr.  Busbey.  To  the 
committee  on  codes,  courts  and  pro- 
cedure. 
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S.  B.  No.  142— Mr.  Kryder.  To  the 
committee  on  codes,  courts  and  pro- 
cedure 

H.  B.  No.  514--Mr.  Spidel.  To  the 
committee  on  lahor. 

Am.  S.  B.  No.  149 — Mr.  Xorris.  To 
the  committee  on  county  affairs. 


Bills  Introauced  in  Senate 

S.  B.  No.  176 — Mr.  Davis.  To  amend 
the  General  Code  relative  to  the  ap- 
proval by  the  superintendent  of  in- 
surance, of  rates  fixed  by  rating  bu- 
reau 

S.  B.  No.  177— Mr.  O'Brien.  Rela- 
tive to  granting  certificates  to  prac- 
tice veterinary  medicine  ancl  surgery 
to  graduates  of  veterinary  colleges. 

S.  B.  No.  178 — Mr.  Agnew.  Author- 
izing the  county  commissioners  of 
Cuyahoga  County  to  pay  debts  incur- 
red by  assisting  farmers  and  garden- 
ers during  war. 

S.  B.  No.  179— Mr.  Hopley.  To 
amend  the  General  Code  prohibiting 
certain  animals  from  running  at 
large  upon  uninclosed  land. 


Bills  Passed  in  Senate 

H.  B.  No.  315 — Mr.  Emery.  Convey- 
ance of  land. 

H.  B.  No.  419— Mr.  McFarland.  Sale 
of  feed  stuffs. 

H.  B.  No.  311— Mr.  Bing.  Pharma- 
cists. 

Am.  H.  B.  No.  150— Mr.  Kay.  Coun- 
ty infirmaries. 

S.  B.  No.  166— Mr.  Ritter.  Wilber- 
force  University. 

Am.  H.  B.  No.  209— Mr.  York.  Fish- 
ins  license 

Am.  H.  B.  No.  259— Mr.  Winter.  Dry 
cleaning  and  dyeing. 

S.  B.  No.  168— Mr.  Ake.  Municipal 
co-operation. 

H.  B.  No.  24— Mr.  Crabbe— Prohi- 
bition. 

S.  B.  No.  153— Mr.  White.  Feeble- 
minded. 

H.  B.  No.  143— Mr.  Wise.  Mileage 
of  members. 

S.  B.  No.  159— Mr.  Berry.  Board  of 
charities. 

H.  B.  No.  477 — Mr.  Federman.  Crim- 
inal syndicalism. 

H.  B.  No.  515 — Mr.  Freeman.  Crim 
constables. 

S.  B.  No.  162— Mr.  Miller.  Prohi- 
bition enforcement. 


H.  B.  No.  211— Mr.  Hughes.  Health 
districts. 

H.  B.  No.  492— Mr.  Beaty.     Wilber- 
force  University. 

S.    B.   No.   100— Mr.   Berry.       Ditch 
Code. 

S.   B.  No.  73— Mr.  Demuth.     Delin- 
quent taxes. 

H.  B.  No.  484 — Mr.  Gardner.   Stock 
exchanges. 

H.  B.  No.  448— Mr.  Hughes.      Cus- 
tody of  legislative  halls. 

H.    B.    No.   356— Mr.    Bfng.      Claim 
against  state. 

H.  B.  No.  323— Mr.  Miller.     Massil- 
lon  Hospital  grounds. 

S.   B.    No.   156— Mr.   Ake.     Employ- 
ment of  women. 

H.     B.     No.     511— Mr.     Matthews. 
Awards  to  soldiers. 

H.   B.   No.   525— Mr.   Fouts.    Guard- 
ians. 

H.      B.      No.      359 — Mr.      Freeman. 
Teachers  pensions. 

Am.  H.  B.  No.  81— Mr.  Evans.  Mi- 
ami and  Erie  canal. 

S.   B.   No.   95 — Mr.   Beebe.       Motion 
picture  posters. 

S.   B.   No.     174— Mr.     Whittemore 
Board  of  censors. 

S.  B.  No.  103 — Mr.  Agnew.  Refunder 
of  taxes. 

S.  B.  No.  118 — Mr.  Agnew.     Exempt 
property. 

H.  B.  No.  497— Mr.  King.     Salaries 
of  members. 

H.  B.  No.  38— Mr.  Kay.     Water  ser- 
vice for  schools. 

H.   B.   No.   382— Mr.   Spidel.     Court 
reports. 

H.  B.  No.  22— Mr.  Evans.     Blind  re- 
lief. 

H.  B.  No.  510— Mr.  Miller.     Massil- 
lon  municipal  court. 

H.  6.  No.  326— Mr.  McCoy.     Repair 
of  roads. 

H.  B.  No.  524— 'Mr.  Lustig.     County 
officials. 

H._B.  No.  383— Mr.  Grosser.    Tuber- 
culosis hospitals. 

H.  B.  No.  522— Mr.  Matthews.  Spray- 
ing and  disinfecting. 

H.  B.  No.  389— Mr.     Tom  Reynolds. 
Traffic  on  highways. 

S.  B.  No.  178 — Mr.  Agnew.     County 
aid  to  gardeners. 

H.  B.  No.  336— Mr.  Lytle.     Nursery 
inspection. 

H.  B.  No.  474— Mr.  Silver.     County 
agricultural  societies. 

H.  B.  No.  478 — Mr.  Bryson.  Grounds 
of  Xenia  Home. 
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H.  B.  No.  378 — Mr.  Federman.  Soft 
dring  regulation. 

H.  B.  No.  20 — Mr.  Hughes.  Expenses 
of  judges. 

S.  B.  No.  150— Mr.  Parrett.    Journal- 
ism building  at  O.  S.  U. 

H.  B.  No.  358 — Mr.  Federman.     Fee- 
ble-minded. 

H.  B.  No.  345--Mr.  Robins.     Delin- 
quent children. 

H.  B.  No.  346 — Mr.  Swerdesky.  Coke 
or  charcoal  burners. 

H.  B.  No.  440--Mr.  Winters.     Insur- 
ance agents. 

Am.   H.   B.     No.     161 — Mr.     Lentz. 
Transfer  of  mineral  lands. 

S.   B.    No.    154 — Mr.    Lloyd.      Insur- 
ance company  investments. 

H.  B.  No.  378— Mr.  Alban.    Standard 
of  fruit  baskets. 

H.  B.  No.  490— Mr.  Drury.     Regula- 
tion of  canneries. 

H.  B.  No.  404— Mr.  Gardner.    Tuber- 
culosis hospitals. 


Defeated  In  Senate 

H.  B.  No.  72— Mr.  Cable.     Election 
of  county  boards  of  education. 


Bills  Reported  Out  of  Committees  and 
Up  for  Passage  \n  Senate 

S,  B.  No.  141— Mr.  Ritter.  Xenia 
Orphan's  Home. 

S.  B.  No.  153— Mr.  White.  Care  of 
feeble-minded. 

Am.  H.  B.  No.  307 — Mr.  Grlswold. 
Co-operative  associations. 

Sub.  H.  B.  No.  72— Mr.  Cable.  Elec- 
tion of  county  boards  of  education. 

H.  B.  No.  31.S— Mr.  Emery.  Ix)ts  in 
Hicksville,   Ohio. 

H.  B.  No.  419— Mr.  McFarland.  Feed 
Stuffs. 

H.  B.  No.  311— Mr.  Bing  Exami- 
nation for  pharmacists. 

S.  B.  No.  166— Mr.  Ritter.  Wilber- 
force  Vniversity. 

Am.  H.  B.  No.  150 — Mr.  Kay.  County 
infirmaries. 

Am.  H.  B.  No.  209 — License  for  ang- 
ling. 

Am.  H.  B.  .Vo.  259— Mr.  Winters 


House   and   Senate    Bills   Referred   to 
Committees  In  Senate 

S.  B.  No.  172— Mr.  Eimmert.  To 
committee  on  Manufactures  and  Com- 
merce. 

S.  B.  No.  173— Mr.  Ake.  To  com- 
mittee on  Labor. 

S.  B.  No.  174— Mr.  Whittenmore.  To 
committee  on  Insurance. 

Am.  H.  B.  No.  232— Mr.  Jones  of 
Hamilton.  To  committee  on  Public 
Utilities. 

H.  B.  No.  415 — Mr.  Scott.  To  com- 
mittee on  Cities. 

Am.  H.  B.  No.  107— Mr.  Smith.  To 
committee  on  Manufactures  and  Com- 
merce. 

Am.  H.  B.  No.  336— Mr.  Lytle.  To 
committee  on  Agriculture. 

H.  B.  No.  497— Mr.  King.  To  com- 
mittee on  Finance. 

Am.  H.  B.  No.  439— Mr.  Wise.  To 
committee  on  Judiciary. 

H.  B.  No.  385— Mr.  Mulcahy.  To 
committee  on  Insurance. 

H.  B.  No.  382— Mr.  Spidel.  To  com- 
mittee  on   Judiciary. 

S.  B.  No.  175 — iSpecial  Joint  Com- 
mittee on  taxation. 

Am.  H.  B.  No.  359^— Mr.  Freeman.  To 
committee  on  common  schools. 

H.  B.  No.  225 — Mr.  Scott.  To  com- 
mittee on  cities. 

H.  B.  No.  364 — Mr.  Barnes.  To  com- 
mittee on  military  aflairs. 

H.  B.  No.  440— Mr.  Winter.  To 
committee  on  insurance. 

H.  B.  No.  393 — Mr.  Wise.  To  com- 
mittee on  public  works. 

Am.  H.  B.  No.  320— Mr.  Mathews. 
To  committee  on  judiciary  . 

H.  B.  No.  428— Mr  Comnigs..  To 
committee  on   county  affairs. 

Am.  H.  B.  No.  345 — Mr.  Robins.  To 
committee  on  public  health. 

H.  B.  No.  366 — Mr.  Lonz.  To  com- 
mittee on  .state  -buildings. 

H.  B.  No.  463— Mr.  Meyers.  To  com- 
mittee on  agriculture. 

H.  B.  No.  363— .Mr.  Dunspagh.  To 
committee  on  common  schools. 

H.  B.  Xo.  316 — Mr.  Dildine.  To  com- 
mittee on  Judiciary. 
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NEW    INCORPORATIONS 

Canton  Candy  Mfg.  &  Supply  Co., 
Canton,  $36,000.  Wendell  Herbruck. 
H.  NeliuB,  G.  .B.  Kellogg,  W.  Frey,  A. 
R.  Ackerman. 

Cleveland  Safety  Device  Co.,  Cleve- 
land, $1,000.  T.  VoUmer,  L..  M.  Sewell, 
A.  J.  Pejsa,  N.  L.  Deibel,  E.  C.  Wolfe. 

Eilert  Beverage  Co.,  Cleveland,  $50,- 
000.  W.  F.  Maurer,  Norton  McGlffln. 
E.  R.  Dolin,  A.  L.  Maurer,  John  F.  Wil- 
son. 

Askren^rabiel  Co.,  Belief  on  taine, 
$30,000.  David  W.  Askren.  Helen  J. 
Askren,  Wm.  H.  Gabriel,  Maurice  H. 
Grabiel,  TSmest  A.  Grabiel. 

Saxon  Amusement  Co.,  Toledo,  $10,- 
000.  Herman  Saxon,  Will  H.  Gunckel, 
David  L.  Saxon,  Kate  Saxon,  Joseph 
O.  Eppstein. 

Haddan  Improvement  Co.,  Cleve- 
land, $350,000.  J.  H.  Berne,  B.  D.  Gor- 
don,  E.  U  Mueller,  A.  M.  Neil,  A.  J. 
Schanfarber.     (Real  estate.) 

Midwest  Casting  Co.,  Middletown. 
$50,000.  F.  Mocen  Wittlinger,  Karl 
Jack,  Lottie  I.  Jack,  May  Wittlinger, 
Fred  G.  Witlinger. 

New  Philadelphia  Bottling  Co.,  New 
Philadelphia,  $12,000.  J.  Longeneck- 
er,  Sr.,  John  Longenecker,  Jr.,  Maude 

A.  Longen^cker,  Simon  Kappeler,  John 
Kappeler. 

Hobil  &  Ostrov  Co..  Akron,  $200,- 
000.  Jacob  Hobil,  T^uis  Ostrov,  Meade 
Chamberlin,  Esther  North,  Henry  Ma- 
son.    (Boots,  shoes,  rubber  goods.) 

R.  M.  Robeson  Battery  &  Vulcaniz- 
ing Co.,  Dayton,  $10,000.  Roy  M. 
Robeson,  Ed.  Henedrickson,  Wm.  M. 
Abbott,  Albert  H.  Scharrer,  L.  C.  De- 
gor. 

Trotter-Whelan  Co.,  Toledo,  $10,000. 
Albert  Trotter,  John  C.  Whelan.  Ed- 
ward G.  Kirby,  Charles  F.  Mcintosh, 

B.  Stanley.     (Real  estate.) 

Urbana  Tool  ft  Die  Co.,  Urbana, 
$150,000.  James  K.  Cheetham,  R.  C. 
McDonald,  Laura  J.  Cheetham,  Adah 
L.  Downey,  Joseph  K.  Cheetham. 

Eastview  Realty  Improvement  Co., 
Cleveland:  $50,000.  T.  M.  Dye,  R.  H. 
Hunt.  I.  M.  McDonough,  E.  L.  Migh- 
ton,  C.  R.  Cross. 

Eymon  Crossing  Co.,  Marion:  $100,- 
000.    Byron  E.  Wilson,  Asa  Queen,  J. 


K.  Hyde.  J.  H.  Eymon,  J.  G.  Cooper, 
Andrew  H.  Trout. 

Fostoria  Home  Building  Co.,  Fos- 
toria:  $25,000.  Herbert  Ash,  Howard 
G.  Birch,  E.  K.  Cunningham,  J.  W. 
Lochart,  Charles  A.  Guernsey. 

Ohio  Sanitariums  Co.,  Cleveland: 
$12,000.  A.  C.  Cleveland,  W.  T.  De- 
Laney,  A.  B.  Curtiss,  L.  N.  McShane, 
Dorothy  Richman. 

Palmer-Short  Coal  Co.,  Toledo;  $25,- 
000.  Albert  G.  Palmer,  Simon  Short, 
Grace  Palmer,  Dalton  L.  McDowell. 
Helen  Mas  Donald. 

United  Merchandise  Co.,  Toledo: 
$50,000.  Frank  J.  Woodka.  Emil  T. 
Koepp,  Maxemilian  F.  Woodka,  Harry 
D.  Snyder,  Joseph  Toda. 

Cincinnati-Covington  Oil  Exchange 
Co.,  Cincinnati,  |20,000.  Robert  J. 
Prentice,  Jacob  S*  Hermann,  A.  V. 
Kane,  B.  Wolfstein,  J.  M.  Walker. 

Co-operative  Building  Co.,  Lima. 
$100,000.  Fred  E.  Wood,  George  S. 
Wood.  Theodore  C.  Harris,  Charles  A. 
Orr,  Francis  W.  Durbin. 

City  Plumbing  Co     Cleveland,   $10,- 
000.    Julius  Roemer,  Oeorge  P.  Nach 
man,  Mortimer  J.  Crowall,  Charles  H 
Arnold,  William  B.  Van  Sickle. 

Cjx^lomobile  Manufacturing  Co.,  To 
ledo,  $100,000.  Marius  Rubinich,  Geo 
H.  Bauer,  Charles  F.  Hamel,  T.  A 
Hamel,    Achillo   Kaiserman. 

Fire-Proof  Stone  Brick  Co.,  Cincin 
nati,  $50,000.  C.  F.  Wendeln,  C.  R 
Lingo,  F.  W.  Potert,  Esther  Schift 
Harry  H.  Shafer. 

Fremont  Motor  Sales  Co.,  Fremont 
$20,000.  L.  G.  Post,  C.  R.  Truesdell 
Chester  A.  Culbert,  J.  D.  Clarkson,  E 
C.  Cast. 

Heisey  Tire  and  Rubber  Co.,  Cincin- 
nati. $50,000.  H.  Albert  Lackman,  L 
Alvin  Kreis,  H.  C.  Heisey,  Walter 
Schmitt,  F.  C.  Broeman. 

•  Kyman  Brothers  Co.,  Cleveland,  $10,- 
000.  Mary  B.  Grossman.  Fred  B. 
Fishman,  Harry  Pott,  Irwin  N.  Loeser. 
A.  L.  Baymore.  (Vegetables  and  pro- 
duce.) 

Metal  Auto-Block  Co..  Cleveland. 
$24,000.  William  Linguist.  Walter  E. 
Miller,  U  P.  Hughes,  R.  L.  Skinner,  K. 
C.  Webster,  R.  G.  Quincy. 
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Roemhildt  Co.»  Dayton,  $2&,000.  Ru- 
dolph Roemhlldt,  Jennie  P.  Roemhildt, 
Harry  W.  Loutenslager,  William  G. 
Pickrel  Charles  D.  Heald.     (Paint  and 

glass.) 

West  Carrollton  Bank,  West  Car- 
rollton,  $25,000.  Wm.  Stroop,  William 
Wilhelmi.  F.  J.  Ach,  Clarence  Keifer, 
R.  C.  McConaughy. 

Automobile  College  of  Cleveland 
Co..  Cleveland,  $10,000.  S.  D.  Corlett, 
A.  E.  Powell,  John  W.  L.eahy,  A.  L. 
McGannon,  John  S.  Mazanec. 

Allied  Coal  Co.,  Canton,  $1,000,000. 
David  B.  Day,  Raymond  J.  Bour,  Jr., 
M.  Ix  McCann,  William  S.  Langen- 
bach,  Adam  A.  Serva. 

Akron  Bronze  and  Aluminum  Co., 
Akron,  $50,000.  Henry  Elmann,  Al- 
fred   Herberich,    BIdmund    Burroughs, 

E.  V.  Smith,  Elsie  Maag. 

American  Specialty  Co.,  Cleveland. 
110,000.  Charles  E.  Shields,  James  W. 
Waud,  Frank  V.  Nord,  John  Hagen, 
Clarence  E.  Bauldin. 

Bell-Telpel  Co.,  Toledo,  $20,000. 
Charles  E,  Chenevert,  Lawrence  G. 
Bell,  Carl  C.  Teipel,  Cyrus  Kirkley, 
Oscar  J.  Smith. 

Burkhardt  Co.,   Akron,   $50,000.     G. 

F.  Burkhardt,  W.  U  Burkhardt,  G.  C. 
Dietz,  Fred  W.  Gayer,  Martin  Fritsch. 

Columbus  Mausoleum  Co.,  Colum- 
bus, $25,000.  C.  P.  McClelland.  E.  E. 
Redman,  B.  M.  Kearney,  Carl  H. 
Young,  H.  E.  Burns. 

Cleveland  Sightseeing  Co..  Cleve- 
land. $5,000.  Charles  E.  Shields,  Jas. 
W.  Waud,  Frank  V.  Nord,  John  Hagen, 
Clarence  E.  Bouldin. 

Die  Products  Manufacturing  Co.. 
Dayton,  $10,000.  Charles  A.  Lewis.  H. 
E.  Smock,  Herbert  R.  Replogle,  Chas. 

D.  Heald,  William  G.  Pickrel. 

East  Ninety-Seventh-Euclid  Co., 
Cleveland.  $100,000.  E.  H.  Krueger, 
Clayton  C.  Townes,  C.  H.  Beardslee. 
A,  W.  Thomas,  M.'R.  Bumage. 

Eddy  Realty  Co..  Toledo.  $20,000.  C. 

E.  Chenevert,  L.  G.  Bell,  Carl  C.  Tei- 
pel, Cyrus  Kirkley,  Oscar  J.  Smith. 

Electric  Ekiuipment  &  Supply  Co.. 
Sandusky,  $25,000.  R.  C.  Beebe.  E.  A. 
Hachstein-,  Geo.  J.  Doersbach,  C.  Webb 
Sadler,  J.  B.  Arbour. 

Ginzler  Co.,  Akron,  $10,000.  Nellie 
P,  Grunigen,  Ernest  H.  Clinedinst. 
Charles  M.  Chapman,  Charles  E. 
Smoyer,  Herman  Ginzler. 

Hensch  Food  Co.,  Cleveland,  $250,- 
000,  A.  R.  Hensch,  E.  H.  Hensch,  A. 
A.  Mudge,  M.  Martin.  Charles  T.  Pratt. 


Inland  Mortgage  and  Realty  Co. 
Cleveland,  $34,500.  J.  M.  Keiper,  J 
N.  Kinn,  William  Gould,  B.  H.  Fonts 
C.  E.  Cowley. 

Louisville  Lime  Co.,  Louisville,  $10, 
000.  .  John  H.  Werner,  lAoyd  L.  Sweitz 
er,  John  Zwick,  I.  J.  Byrer,  L.  C.  Wise 

Pulverized  Limestone  Sales  Co. 
Bellefontaine,  $10,000.  L.  T.  Emery 
Oren  Outland,  A.  G.  Steinbarger,  Em 
est  M.  Hamilton,  B.  F.  Peters,  John  M 
Hamilton. 

Richwine  Provision  Co.,  Columbus, 
$10,000.  H.  S.  Richwine,  J.  N.  Mathy, 
H.  A.  Bridge,  J.  B.  Conard,  John  Fritz. 

Richwine  Market  Co.,  Columbus, 
$40,000.  H.  S.  Richwine,  J.  N.  Mathy, 
J.  B.  Coufu-d,  H.  A.  Bridge,  C.  U  Work- 
man. 

Sunday  Creek  Coal  Co.,  Columbus. 
$7,500,000.  John  S.  Janes.  Chester  C. 
Cook,  George  K.  Smith,  Harry  B.  Ar- 
nold, William  Burry. 

Strong-Maxwell  Co.,  Cleveland,  $50,- 
000.  George  M.  Strong,  Walter  Max- 
well, E.  B.  Strong,  George  Q.  Keeley, 
C.  A.  Bj'Tue. 

IT.  S.  Steel  Grave  Vault  Co.,  Gallon. 
$50,000.  J.  W.  McCarron,  W.  H.  Bes- 
senger,  A.  J.  Paul,  P.  M.  Woods,  Will 
T.  Riesch,  Forest  Casey. 

A.  M.  Realty  Co.,  Cleveland;  $10,- 
000.  A.  Mednikeff,  M.  G.  Sloan,  Ju- 
lius Bloomberg,  Eugene  E.  Wolf,  H. 
H.  Kraus. 

American  Tube  &  Pipe  Bending  Co., 
Cleveland;  $50,000.  A.  Wasser,  Sam- 
uel Firestone,  Alfred  L.  Steuer,  A.  L. 
Dietz,  A.  Krejci. 

Akron  Sales  Co.,  Akron;  $10,000. 
Henry  D.  Fuerst,  Maurice  Krohngold, 
E.  Maguire,  Harry  Krohngold,  H.  H. 
Montis. 

A.  B.  Grossman  Co.,  Toledo;  $25,- 
000.  Richard  B.  Logan.  A.  B.  Cross- 
man,  J.  H.  Johnson,  R.  E.  Thomes.  P. 
W.  Alexander.  (General  merchandise, 
and  brokerage  business.) 

Brough  Co.,  Miamisburg;  $50,000. 
Robert  L.  Brough,  Charles  E.  Brough, 
William  H.  Brough,  Eliza  Brough. 
Charles  T.  Fornshell.  (House  and  of- 
fice furniture.) 

Giffin  Amusement  Co..  Cuyahoga 
P'alls,  $10,000.  John  L.  Giffin,  Anna 
M.  Giffin.  Edward  A.  .\rmstrong, 
Mary  Agnes  Armstrong,  Charles  K. 
Strobel. 

H.  &  S.  Waist  Co.,  Cleveland:  $40.- 
000.  Alfred  Harburger,  Jacob  L.  Sa- 
fler,  M.  E.  Follord.  Edwin  Harburger. 
Ernst  R.  Gwinner. 
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Northern  Ohio  Butterine  Co..  Ash- 
land. $100,000.  O.  B.  Treace,  Earl  D. 
Chesrown,  O.  M.  Garber,  W.  K.  Treace, 
Charles  R.  Winbigler. 

Ohio  Piping  and  ESquipment  Co., 
Cleveland,  $20,000.  H.  W.  Parker.  H. 
N.  Kittoe,  D.  T.  Jaylin.  E.  M.  Laylin, 

E.  A.  Parker. 

State  Savings  &  Trust  Building  Co., 
Akron,  $500,000.  B.  A.  Shriber,  Chas. 
C-  Botzum,  H.  H.  Frost,  William  J. 
Keepe,  J.  B.  Merriman.    (Real  estate.) 

Upland  Realty  Co..  Cleveland,  $10.- 
000.    John  J.  Moore,  L.  W.  Kelley,  M. 

B.  Glou,  Geo.  K.  Sheckler,  U  F.   Mc- 
Grath. 

Buckeye  Elevator  and  Grain  Co.. 
Eaton.  $100,000.  E.  C.  Price.  A.  C. 
Hensley,  O.  B.  Creek,  James  Sharkey. 
Jr..  Andrew  F.  Scott. 

Crestline  Home  Building  Co.,  Crest 
line.  $50,000.  '  Frank  K.  Miller,  W.  D 
Cover,  F.  P.  Hayes,  J.  A.  McCallum 

C.  E.  Cook. 

American  EJlectric  Fusion  Co.,  War 
ren,   $25,000.     A.  R.  Ackerman.  Thos 

F.  Turner.   Wendell  Herbruck,    H.  B 
Webber.  Gertrude  Kellogg. 

City  Beverage  Co..  Cleveland,  $20. 
000.  W.  F.  Maurer,  Norton  McGiffin 
E.  R.  Dolin,  A.  L.  Maurer,  E.  J 
Scheldt. 

Fairmount  Service  Co.,  Cleveland 
$10,000.  Frederic  A.  Tenny.  H.  U 
Knapp,  E.  F.  Marcha,  E.  Clark,  E.  W 
Ashe.     (Auto  garaeje.) 

Lunken  Window  Co..  Cincinnati. 
$300,000.  Rowland  A.  Miller,  Wallace 
T.  Perkins,  Joseph  S.  French,  George 
Stugard.  U.  M.  Schulte. 

I^nnox  Oil  and  Paint  Co.,  Cleve- 
land, $100,000.  C.  M.  White.  L.  X.  Mc- 
Shane,  A.  B.  Custis,  C.  H.  Bell,  Jr.,  N. 
J.  Brewer. 

Madison  Tile  Co..  Tvondon,  $60,000. 
S.  S.  Van  Cleve.  Calvin  B.  Vpu  Cleve. 
Harry  1j.  Van  Cleve,  Reed  Chrlsman, 
H.  B.  Welsh. 

Nestler  Sanitary  Wet  Wash  Co.. 
Cleveland,  $10,000.  Daivs  Nostler.  F. 
B.  Foults,  W.  B.  Lutton,  R.  H.  Senk- 
beil.  1.  A.  Katz. 

Perfection  Beverage  Co.,  Cleveland. 
$10,000.  I.  Grohs.  Morris  Siegel.  P. 
Kuederle,  S.  I.  Powell.  F.  M.  Wheeldin. 

Plains  Co-operative  Co..  Isleta.  $20.- 
000.  U.  S.  G.  Emerson,  F.  M.  Wag- 
goner. J.  M.  Atkinson,  S.  C.  Lopp.  Tra 
B.  Mizer.  (Farmers'  co-operative 
store.) 


Increases 

Builtwell  Co.,  Toledo.  $10,000  to 
$25,000. 

Dorst  Co.,  Cincinnati,  $50,000  to 
$100,000. 

Sullivan  Farmers*  Cooperative  Ex- 
change Co..  Sullivan.  Ashland  County. 
$15,000  to  $20,000. 

Sixth  Real  Estate  Securities  Co., 
Cleveland,  $10,000  to  $50,000. 

University  School,  Cincinnati,  $1000 
to  $125,000. 

Wads  worth- A  delson-Branning  Co., 
Cleveland,  $10,000  to  $25,000. 

Busy  Bee  Candy  Kitchen  Co.,  Co- 
lumbus;  $200,000  to  $500,000. 

City  Machine  &  Tool  Co.,  Toledo; 
$75,000  to  $175,000. 

First  Savings  &  Loan  Co.  of  Canton, 
Ohio;  $5,000,000  to  $10,000,000. 

H.  H.  Rogers  Co.,  Lima;  $3000  to 
$10,000. 

Prudential  Savings  Co..  Cleveland; 
$250,000  to  $1,000,000. 

City  Land  and  Mortgage  Co.,  Cleve- 
land, $250,000  to  $500,000. 

Columbus  Pump  Supply  Co.,  Colum- 
bus. $15,000  to  $17,000. 

Johnson  Beverage  Co..  Logan.  $10.- 
000  to  $50,000. 

Lindner  Bros.  Sanitary  Milk  Co.^ 
Dayton,  $50,000  to  $100,000. 

McMillen  Sanitarium  Co.,  Columbus. 
$25,000  to  $37,000. 

Toledo  Auto  Fabrics  Co..  Toledo. 
$150,000  to  $225,000. 

Buckeye  Cleaning  Co.,  Columbus. 
$1 0.000  to  $20,000. 

Central  Refractories  Co.,  Newark, 
$10,000  to  $1,500,000. 

Findlay  Loan  and  Building  Co.  No. 
?»,  Cincinnati.  $500,000  to  $1,000,000. 

Ironsides  Co..  Columbus,  $30,000  to 
$225,000. 

l^akewood  Market  House  Co.,  Cleve- 
land, $30,000  to  $200,000. 

Union  Mortcjage  Co.,  Cleveland.  $2.- 
458.100  to  $4,500,000. 

Woods  Construction  and  Supply  Co.. 
Lima,  $10,000  to  $30,000. 

Portaa:e  Packing  Co.,  Akron,  $250,- 
000  to  $500,000. 

Rollaway  Co..  Toledo,  $1,000  to  $300,- 
000. 

Decrease 

Bryson-Bedwell-Bru baker  Co..  Co- 
lumbus; $60,000  to  $35,000. 

Union  Mortgai:e  Co.,  Cleveland.  $2,- 
5«0,000  to  $2,458,100. 
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Neither  Good  Will,  Nor  Patent  Rights  Should  be  Considered  as 
''Prcqierty"  for  the  Purpose  of  Determining  the  Proportion  of  the 
Authorized  Capital  Stock  of  a  Foreign  Corporation  Represented 
by  Property  and  Business  in  Ohio.  No  Objection  is  Seen  to 
Considering  Book  or  Otherwise  Estimated  Value  of  Good  Will 
or  Patent  Rights  as  Employed  in  Ohio,  for  the  Purpose  of  Re- 
flecting Upon  the  Volume  of  ^Business"  Done  by  the  Corporation 
in  Ohio. 


No.  209— (Opinion  Dated  April  17,  1919.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  You  have  submitted  to  this  department  for  opin- 
ion the  following  question : 

A  foreign  corporation  which  owns  and  uses  a  part  of  its 
capital  in  this  state  and  does  business  here  reports  in  its  an- 
nual statement  that  a  part  of  its  capital  stock  represents  ''good 
will/'  and  that  another  part  thereof  represents  patent  rights. 

Should  good  will  and  patent  rights,  or  either  of  them,  be 
considered  as  "property"  for  the  purpose  of  determining  the 
proportion  of  the  authorized  capital  stock  of  such  corporation 
represented  by  property  and  business  in  Ohio ;  and,  if  so,  what 
if  any  part  or  portion  of  such  good  will  or  patent  rights  should 
be  regarded  as  "in  this  state"  for  the  purpose  of  making  such 
computation  ? 

The  statutes  involved  in  the  consideration  of  these  questions, 
in  so  far  as  their  provisions  are  necessary  to  be  noted  here,  are  as 
follows : 

"Sec.  5499.  Annually,  during  the  month  of  July,  each  for- 
eign corporation  for  profit,  doing  business  in  this  state,  and 
owning  or  using  a  part  or  all  of  its  capital  or  plant  in  this  state, 
and  subject  to  compliance  with  all  other  provisions  of  law,  and 
in  addition  to  all  other  statements  required  by  law,  shall  make 
a  report  in  writing  to  the  commission  in  such  form  as  the  com- 
mission may  prescribe." 

"Sec.  5501.    Such  report  shall  contain : 

"1.  The  name  of  the  corporation  and  under  the  law  of 
what  state  or  country  organized. 

'2.    The  location  of  its  principal  office. 
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"5.  The  amount  of  authorized  capital  stock,  and  the  par 
value  of  each  share. 

*  4c    *   4c   4c   * 

*'7.  The  nature  and  kind  of  business  in  which  the  com- 
pany is  engaged  and  its  place  or  place  of  business,  both  within 
and  without  the  state. 

*  *    4c   *   *   * 

"9.  The  value  of  the  property  owned  and  used  by  the 
company  in  this  state,  where  situated,  and  the  value  of  the 
property  owned  and  used  outside  of  this  state,  and  where  sit- 
uated. 

4c    *    4:    *    4i    *» 

"Sec.  5502.  Upon  the  filing  of  the  report,  provided  for  in 
the  last  three  preceding  sections,  the  commission,  from  the 
facts  thus  reported  and  any  other  facts  coming  to  its  knowl- 
edge bearing  upon  the  question,  shall,  on  the  first  Monday  in 
September,  determine  the  proportion  of  the  authorized  capital 
stock  of  the  company  represented  by  its  property  and  business 
in  this  state.  On  the  first  Monday  of  October,  the  commission 
shall  certify  the  amount  of  the  proportion  of  the  authorized 
capital  stock  of  each  such  company  represented  by  its  property 
and  business  in  this  state,  as  determined  by  it,  to  the  auditor 
of  state." 

"Sec.  5503.  On  or  before  October  fifteenth,  the  auditor  of 
state  shall  charge  for  collection,  as  herein  provided,  annually, 
from  such  company,  in  addition  to  the  initial  fees  otherwise 
provided  for  by  law,  for  the  privilege  of  exercising  its  fran- 
chises in  this  state,  a  fee  of  three-twentieths  of  one  per  cent 
upon  the  proportion  of  the  authorized  capital  stock  of  the  cor- 
poration represented  by  the  property  owned  and  used  and  busi- 
ness transacted  in  this  state,  which  fee  shall  not  be  less  than 
ten  dollars  in  any  case.  ♦  *  *" 

As  has  been  held  in  previous  opinions  of  this  department  with 
which  the  commission  is  familiar,  the  reference  in  Section  5499  to 
"all  other  provisions  of  law"  carries  us  back  to  Section  183  General 
Code,  which  with  the  related  sections  provides  as  follows: 

"Sec.  183.  Before  doing  business  in  this  state,  a  foreign 
corporation  organized  for  profit  and  owning  or  using  a  part  or 
all  of  its  capital  or  plant  in  this  state  shall  make  and  file  with 
the  secretary  of  state,  in  such  form  as  he  may  prescribe,  a 
statement  under  oath  of  its  president,  secretary,  treasurer, 
superintendent  or  managing  agent  in  this  state,  containing  the 
following  facts : 

"1.  The  number  of  shares  of  authorized  capital  stock  of 
the  corporation  and  the  par  value  of  each  share. 

*  4i    *    *    41 

"3.  The  value  of  the  property  owned  and  used  by  the  cor- 
poration in  Ohio,  where  situated,  and  the  value  of  the  prop 
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erty  of  the  corporation  owned  and  used  outside  of  Ohio. 

4.  The  proportion  of  the  capital  stock  of  the  corporation 
represented  by  property  owned  and  used  and  by  business  trans- 
acted in  Ohio." 

"Sec.  184.  From  the  facts  thus  reported,  and  any  other 
facts  coming  to  his  knowledge,  the  secretary  of  state  shall 
determine  the  proportions  of  the  capital  stock  of  the  corpor- 
ation represented  by  its  property  and  business  in  this  state, 
and  shall  charge  and  collect  from  such  corporation  for  the 
privilege  of  exercising  its  franchise  in  this  state,  one-tenth  of 
one  percent  upon  the  proportion  of  its  authorized  capital  stock 
represented  by  property  owned  and  used  and  business  trans- 
acted in  this  state,  but  not  less  than  ten  dollars  in  any  case. 
Upon  the  payment  of  such  fee  the  secretary  of  state  shall  make 
and  deliver  to  such  foreign  corporation  a  certificate  that  it  has 
complied  with  the  laws  of  Ohio  and  is  authorized  to  do  business 
therein,  stating  the  amount  of  its  authorized  capital  stock  and 
the  proportion  of  such  authorized  capital  stock  represented  in 
this  state." 

As  the  commission  has  previously  been  advised,  the  two  groups 
of  statutes  from  which  quotation  has  been  made  together  consti- 
tute a  single  comprehensive  scheme  of  taxation  of  the  privilege  ex- 
ercised by  foreign  corporations  in  the  ownership  and  use  of  property 
and  the  transaction  of  business  in  Ohio  under  corporate  forms.  Sec- 
tions 183  et  seq.  impose  a  fee  or  tax  upon  the  "privilege  originally 
conferred"  by  the  state  upon  such  foreign  corporations  in  permit- 
ting them  to  exercise  their  corporate  franchises  here  (Ashley  v. 
Ryan,  49  O.  S.,  504 ;  153  U.  S.,  436) ;  while  the  former  impose  a  tax 
upon  the  continuing  annual  value  of  that  privilege  as  enjoyed  from 
year  to  year  (Southern  Gum  Co.  v.  Laylin,  66  O.  S.,  578.)  There- 
fore, it  is  fair  to  construe  the  two  laws  together  and  to  resolve 
doubts  as  to  the  interpretation  of  the  annual  franchise  tax  law, 
which  was  the  later  in  point  of  enactment,  in  the  light  of  the  pro- 
visions of  the  law  providing  for  the  annual  fee,  which  was  the  basis 
of  the  franchise  tax  law. 

I  call  attention  to  the  following  features  common  to  both  laws : 

(1)  "Property"  is  not  the  sole  factor  upon  which  the 
calculation  required  by  each  of  the  laws  is  to  be  made ;  business 
transacted  is  a  factor  of  equal  weight  in  the  computation 
which  is  required. 

State  V.  Cabin  Creek  Consolidated  Coal  Co.,  17  N.  P.  n.s., 
60. 

(2)  The  property  which  is  to  enter  into  the  calculation 
must  be  that  which  is  capable  of  "use"  and  is  used  in  this 
state. 
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(3)  The  property  which  must  be  reported  and  considered 
for  the  purpose  of  determining  the  tax  must  be  that  which  has 
situation  in  the  state  of  Ohio  and  outside  of  the  state  of  Ohio, 
respectively. 

(4)  That  which  renders  a  foreign  corporation  liable  to 
compliance  with  the  Ohio  laws  and  payment  of  annual  fran- 
chise taxes,  in  addition  to  the  doing  of  business  in  this  state, 
is  the  act  described  as  ^'owning  or  using  a  part  or  all  of  its 
capital  or  plant  in  this  state/' 

From  this  it  might  be  asserted  that  anything  in  the  na- 
ture of  property  which  might  be  regarded  as  of  the  "capital"' 
of  the  company  is  to  be  regarded  as  "property"  for  the  further 
purposes  of  the  section. 

If  that  feature  of  the  statutes  which  has  been  mentioned  last 
be  taken  as  the  keynote  of  the  law,  then  we  should  at  once  reach  ao 
answer  to  one  part  of  your  question,  and  would  have  to  hold  that  all 
subjects  of  ownership  which  might  constitute  parts  of  the  capital 
of  a  corporation  would  have  to  be  considered  as  "property"  within 
the  meaning  of  that  law.  This  would  lead  to  the  further  conclusion 
that  good  will,  patent  rights,  investments  in  stocks  and  bonds,  etc., 
in  a  word  all  intangible  interests,  must  be  regarded  as  property  and 
a  location  in  or  out  of  the  state  assigned  thereto  for  the  purpose  of 
the  law. 

But  it  is  by  no  means  certain  that  the  phrase  "capital  or  plant" 
conclusively  indicates  the  scope  of  the  word  "property"  used  in  the 
sections  under  examination.  On  the  contrary,  the  phrase  "where 
situated"  used  with  respect  to  the  property  in  this  state  in  Section 
183  General  Code,  and  with  respect  both  to  property  in  this  state 
and  that  outside  of  this  state  in  Section  5501,  at  least  suggests  a 
meaning  of  the  word  "property"  limited  in  scope  to  that  which  is 
capable  of  a  situation  of  its  own;  indeed  the  idea  which  may  be 
present  in  this  phrase  might  be  even  limited  to  tangible  property. 
Again,  the  employment  of  the  word  "used"  not  only  in  the  sub- 
paragraphs of  Sections  183  and  5501  General  Code,  but  also  in  the 
introductory  paragraphs  of  these  two  sections  in  connection  with 
the  words  "capital  or  plant,"  apparently  negatives  the  thought  of 
the  application  of  any  of  these  substantives  to  property  or  choses  in 
action  held  as  mere  investments.  Such  indeed  has  been  the  holding 
of  this  department,  which  I  believe  has  repeatedly  advised  the  com- 
mission that  tangible  property,  such  as  real  estate,  which  is  not 
used  in  the  business  of  the  company  but  is  merely  held  as  an  invest- 
ment is  not  to  be  counted  in  determining  the  basic  proportion  upon 
which  the  computation  of  the  tax  is  founded.    Of  course,  it  is  true, 
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as  said  by  Mr.  Chief  Justice  Fuller,  in  Adams  Elxpress  Co.  v.  Ohio 
State  Auditor,  165  U.  S.,  194-227,  that— 

"Presumptively  all  the  property  of  the  corporation  or 
company  is  held  and  used  for  the  purposes  of  its  business,  and 
the  value  of  its  capital  stock  and  bonds  is  the  value  of  only 
that  property  so  held  and  used." 

But  as  the  opinion  in  that  case  points  out,  this  is  but  a  presump- 
tion which  may  be  rebutted  by  a  proper  showing. 

P.,  C,  C.  &  St.  L.  R.  R.  Co.  v.  Bachus,  154  U.  S.,  421. 
Fargo  V.  Hart,  193  U.  S.,  490 

What  may  be  termed  a  cursory  view  of  the  statutes  involved 
does  not,  therefore,  clearly  indicate  the  precise  scope  of  the  word 
"property"  as  therein  used.    It  may  mean  any  of  the  following : 

(1)  All  things  and  interests,  the  subjects  of  ownership, 
which  go  to  make  up  the  "capital"  of  a  corporation. 

This  is  the  broadest  of  the  possible  meanings  of  the  term. 

(2)  Such  real  estate  and  tangible  personal  property  as  is 
actually  used  in  the  business  of  the  company,  as  distinguished 
from  such  as  may  be  owned  and  held  passively  as  investments. 

This  is  the  narrowest  possible  meaning  of  the  term. 

(3)  Some  other  meaning  lying  as  it  were  between  the  ex- 
tremes just  suggested  might  be  worked  out,  such  as  the  things 
and  interests,  whether  tangible  or  intangible,  that  are  actually 
used  by  the  company  in  the  transaction  of  its  business. 

■ 

It  may  be  pointed  out  that  if  stress  be  laid  upon  the  word  "cap- 
ital" as  indicating  the  scope  of  the  term  "property"  still  further  am- 
biguity is  encountered ;  for  this  word  may  mean  at  the  one  extreme 
all  the  property  and  interests  of  the  company,  and  at  the  other  so 
much  thereof  only  as  represents  the  original  investment,  or  the  par 
value  of  the  subscribed  shares. 


Thompson  on  Corporations,  Sections  3404  et  seq.,  and  Sec- 
tions 2926  et  seq.,  where  the  meaning  of  this  word  and  similar 
phrases  is  discussed. 
See  also — 

Iron  Railroad  Co.  v.  Lawrence  Furnace  Co.,  49  O.  S.,  102. 

Bradley  v.  Bauder,  36  0.  S.,  28. 

If  this  point  were  conclusive  it  is  believed  that  the  broader  of 
these  meanings  would  have  to  be  given  to  the  word  in  the  sections 
under  consideration. 

None  of  these  points  is  conclusive,  hpwever,  and  the  solution 
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of  the  problem  cannot  be  worked  out  without  a  careful  examination 
of  the  fundamental  character  of  the  things  known  as  ''good  will'" 
and  "patent  rights"  with  a  view  to  determining  the  probable  legis- 
lative intent  embodied  in  the  sections  under  consideration  as  re- 
gards their  inclusion  within  the  scope  of  the  meaning  of  the  term 
"property." 

The  term  "good  will"  grew  up,  so  to  speak,  in  the  law  of  part- 
nership. 

As  defined  by  Lord  Eldon,  in  Cruttwell  v.  Lye^  17  Ves.  Jr.,  335, 
346,  it  was  said  to  be 

"nothing  more  than  the  probability  that  the  old  customers  will 
resort  to  the  old  place." 


This  definition,  it  will  be  observed,  makes  good  will  dependent 
upon  place  or  location,  and  is  no  doubt  true  that  one  kind  of  good 
will  is  of  that  character.  This  old  definition,  however,  is  now  recog- 
nized as  inadeuate. 

Vice  Chancellor  Sir  W.  Page  Wood,  in  Churton  v.  Douglas,  5 
Jur.  N.  S.,  887,  28  L.  J.  Ch.,  841,  said: 

"  'good-will,'  I  apprehend,  must  mean  every  advantage — every 
positive  advantage,  if  I  may  so  express  it,  as  contrasted  with 
the  negative  advantage  of  the  late  partner  in  carrying  on  the 
business  himself — ^that  has  been  acquired  by  the  old  firm  in 
carrying  on  its  business,  whether  connected  with  the  premises 
in  which  the  business  was  previously  carried  on,  or  with  the 
name  of  the  late  firm,  or  with  any  other  matter  carrying  with 
it  the  benefit  of  the  business." 

Story  in  his  work  on  Partnership,  Section  99,  describes  "good 
will"  as 

"the  advantage  or  benefit  which  is  acquired  by  an  establish- 
ment, beyond  the  mere  value  of  the  capital  stock,  funds,  or 
property  employed  therein  in  consequence  of  the  general  pub- 
lic patronage  and  encouragement  which  it  receives  from  con- 
stant or  habitual  customers  on  account  of  its  local  position  or 
common  celebrity  or  reputation  for  skill,  affluence,  punctual- 
ity, or  from  other  accidental  circumstances  or  necessities,  or 
even  from  ancient  partialities  or  prejudices.' 


tf 


It  will  be  observed  that  Story  distinguishes  "good  will"  from 
"the  capital  stock,  funds  or  property  employed"  in  an  establish- 
ment. This  distinction  is  of  some  interest  to  us,  for  though  good 
will  has  the  attributes  of  property  and  as  such  may  become  the  sub- 
ject of  mortgage,  sale  or  lease  in  connection  with  the  business ;  yet 
where  the  question  is,  as  it  is  with  us,  whether  or  not  the  word 
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'"property"  in  a  statute  includes  good  will  the  fact  that  good  will  is 
not  '"property"  for  all  purposes  is  of  some  significance. 

Definitions  might  be  multiplied,  as  many  courts  and  writers 
have  attempted  them.  What  have  been  quoted,  however,  will  suf- 
fice the  purposes  of  the  present  discussion.  Enough  has  been  said, 
it  is  believed,  to  bring  out  the  following  points  concerning  the  na- 
ture of  good  will. 

(1)  Prom  the  very  nature  of  the  term  itself  and  from  the  defi- 
nitions of  it  which  have  been  given,  it  is  at  least  certain  that  good 
will,  however  it  arises,  consists  fundamentally  of  a  disposition  on 
the  part  of  people  other  than  the  so-called  "owner*'  of  it.  In  its  orig- 
inal sense  the  term  denotes  an  attitude  of  mind,  and  indeed  in  the 
sense  in  which  we  are  dealing  with  the  term  it  must  be  reduced  in 
analysis  to  just  an  attitude  of  mind.  This  attitude  of  mind  is  en- 
tertained by  the  customer^  of  the  firm  or  company,  and  may  be  de- 
scribed as  their  probable  disposition  to  continue  to  be  customers. 

(2)  Whether  the  favor  of  the  people  whose  attitude  of  mind 
really  constitutes  a  "good  will"  be  bestowed  upon  a  place,  a  name, 
a  product,  or  an3rthing  else,  it  is  very  clear  that  it  cannot  originate 
save  in  the  transaction  of  business.  In  other  words,  where  no  busi- 
ness has  ever  been  conducted  there  is  no  good  will  of  the  kind  now 
under  discussion. 

By  carefully  considering  these  two  points  we  see  how  it  is  that 
one  man  may  be  said  to  own  and  to  be  able  to  sell  an  attitude  of 
mind  on  the  part  of  other  men.  In  truth  he  cannot  own  nor  can  he 
sell  their  favor  or  patronage ;  what  he  can  do  is  to  have  and  dis- 
pose of  the  privilege  of  doing  a  particular  business  with  them ;  for 
the  business  done  which  has  created  their  attitude  of  mind  is  some- 
thing which  is  subject  to  his  control  and  the  control  of  which  he  may 
yield  up  to  another.  Thus  it  is  seen  that  "good  will,"  though  it  be 
called  "property"  and  though  it  be  said  to  be  vendible,  cannot  be 
separated  from  the  business  which  originated  it.  Hence  it  appears 
to  be  an  attribute  of  business. 

On  the  whole,  it  is  submitted  that  an  adequate  description  of 
what  is  known  as  "good  will"  would  be  the  privilege  of  carrying  on 
a  particular  business.  I  use  the  term  "privilege,"  not  in  the  narrow 
and  technical  sense  in  which  it  is  sometimes  used  to  denote  some- 
thing which  is  the  supposed  creature  of  the  state  or  of  some  natural 
monopolistic  conditions,  but  in  the  sense  in  which  it  has  been  de- 
fined by  recent  writers.  (See  "Some  Fundamental  Legal  Concep- 
tions as  Applied  in  Judicial  Reasoning"  (Hohfeld,)  23  Yale  Law 
Journal,  16.)     Nevertheless,  in  some  instances  the  public  does  step 
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in  and  confer  the  privilege  upon  whom  it  chooses.  For  example,  let 
us  suppose  that  a  corporation  has  been  granted  the  right  to  operate 
a  street  railroad  system  over  the  streets  of  a  municipality.  Of 
course,  it  will  by  the  conduct  of  that  enterprise  in  time  asquire  a 
"good  will,"  but  it  cannot  dispose  of  that  good  will  except  to  one 
who  by  assignment  or  otherwise  likewise  acquires  the  right  to  use 
the  streets  for  such  purpose. 

These  considerations  raise  the  question  as  to  whether  or  not  it 
could  have  been  the  intention  of  the  Ohio  legislature  in  passing  the 
statutes  which  have  been  quoted  to  class  "good  will"  as  "property" ; 
for,  as  previously  pointed  out  in  this  opinion,  the  amount  of  the  fee, 
both  original  and  annual,  is  calculated  upon  two  bases — ^property 
and  business.  If  but  one  criterion  were  set  up,  and  that  were  prop- 
erty, it  would  be  quite  proper  to  hold  that  "good  will"  which  has 
many  of  the  attributes  of  property  should  be  considered  in  deter- 
mining the  amount  of  the  tax.  For  after  all,  as  has  been  pointed 
out,  the  real  object  of  the  law  is  to  determine  the  extent  to  which 
the  corporate  franchise  is  being  enjoyed  in  Ohio  as  compared  with 
its  total  enjoyment.  This  could  not  be  adequately  done  on  the  basis 
of  tangible  property  alone. 

But  where  business  as  well  as  property  is  to  furnish  a  test  for 
determining  the  extent  to  which  a  franchise  is  being  enjoyed  or 
exercised  in  this  state,  it  would  seem  at  least  incongruous  to  meas- 
ure business  by  some  such  criterion  as  volume  of  sales  and  then  to 
introduce  it  again  into  the  calculation  by  appraising  the  value  of  the 
privilege  of  doing  the  business  as  "property."  In  other  words,  such 
an  interpretation  of  the  statute  would  seem  to  give  double  weight 
to  business  as  a  factor,  whereas  the  decision  which  has  been  cited 
holds  that  equal  weight  is  due  to  business  and  property,  respectively. 

But  it  may  be  asserted  that  good  will,  though  capable  of  be- 
ing separated  from  other  property,  as  such,  is,  so  long  as  its  owner- 
ship is  joined  with  that  of  the  property  which  is  used  in  the  conduct 
of  the  business,  simply  an  element  entering  into  the  organic  value 
of  the  whole  property  as  an  artificial  unit  of  "going  concern."  Upon 
this  basis  it  might  be  argued  that  inasmuch  as  the  tax  commission 
is  afforded  no  machinery  for  making  a  separate  appraisement  of  the 
tangible  or  other  separate  items  of  a  company's  property,  and  in- 
asmuch too  as  the  statute  neither  authorizes  nor  requires  such  prop- 
erty to  be  reported  to  the  commission  at  its  value  as  assessed  for 
property  taxation  in  this  state  and  elsewhere,  the  legislature  must 
have  intended  that  the  value  of  the  property  of  the  company  as  a 
whole  should  be  taken  into  consideration. 
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The  conception  of  the  orgranic  value  of  property  devoted  to  a 
sin^rle  business  use  under  single  ownership  is  thoroughly  established 
and  well  understood  in  this  state. 

What  was  known  as  the  ''Njchols  Law/'  the  essential  prin- 
ciples of  which  are  now  embodied  in  Sections  5415  to  5431  and  5445 
to  5460  inclusive,  of  the  General  Code,  provided  a  method  of  valu- 
ing the  properties  of  public  utilities,  many  of  which  extended  into 
more  than  one  state  or  more  than  one  county,  by  which  the  whole 
property  was  to  be  considered  as  a  single  unit  for  the  purpose  of  ap- 
praisement. Under  this  scheme  of  assessment  it  was  held  that  ele- 
ments that  might  enter  into  and  enhance  the  value  of  the  property 
when  offered  for  sale  as  a  single  unit  or  going  concern,  such  as 
good  will  and  the  like,  were  not  to  be  eliminated  in  such  an  appraise- 
ment of  the  entire  property.  The  following  may  be  quoted  from  the 
decisions  of  the  Ohio  Supreme  Court  and  that  of  the  Supreme  Court 
of  the  United  States  in  these  cases : 

"If  by  reason  of  the  good  will  of  the  concern,  or  the  skill, 
experience,  and  energy  with  which  its  business  is  conducted, 
the  market  value  of  the  capital  stock  is  largely  increased, 
whereby  the  value  of  the  tangible  property  of  the  corporation, 
considered  as  an  entire  plant,  acquires  a  greater  market  value 
than  it  otherwise  would  have  had,  it  cannot  properly  be  said 
not  to  be  its  true  value  in  money  within  the  meaning  of  the 
constitution,  because  good  will  and  other  elements  indirectly 
entered  into  its  value.  The  market  value  of  property  is  what 
it  will  bring  when  sold  as  such  property  is  ordinarily  sold  in 
the  community  where  it  is  situated ;  and  the  fact  that  it  is  its 
market  value  cannot  be  questioned  because  attributed  some- 
what to  good  will,  franchise,  skillful  management  of  the  prop- 
erty, or  any  other  legitimate  agency.  *  ♦" 

(Dickman,  J.,  in  State  ex  rel.  v.  Jones,  51  O.  S.,  492.) 

'The  unit  is  a  unit  of  use  and  management,  and  the 
horses,  wagons,  safes,  pouches,  and  furniture,  the  contracts 
for  transportation  facilities,  the  capital  necessary  to  carry  on 
the  business — ^whether  represented  in  tangible  or  intangible 
property — ^in  Ohio,  possesses  a  value  in  combination  and  from 
use  in  connection  with  the  property  and  capital  elsewhere, 
which  could  as  rip^htf uUy  be  recognized  in  the  assessment  for 
taxation  in  the  instance  of  these  companies  (express  com- 
panies) as  the  others  (railroad  companies,  sleeping  car  com- 
panies, telegraph  companies,  as  to  which  similar  methods  had 
been  previously  sustained  by  the  Supreme  Court  of  the  United 
States.) 

We  repeat  that  while  the  unity  which  exists  may  not  be  a 
physical  unity,  it  is  something  more  than  a  mere  unity  of  own- 
ership. It  is  a  unity  of  use,  not  simply  for  the  convenience  or 
pecuniary  profit  of  the  owner,  but  existing  in  the  very  neces- 
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sities  of  the  case — ^resulting  from  the  very  nature  of  the  busi- 
ness. ♦  ♦  » 

There  is  here  no  attempt  to  tax  property  having  a  situs 
outside  of  the  state,  but  only  to  place  a  just  value  on  that 
within.  *  ♦  *" 

(Mr.  Chief  Justice  Fuller,  in  Adams  Express  Co.  v.  Ohio 
State  Auditor,  165  U.  S.,  194,  220,  227.) 

'The  burden  of  the  contention  of  the  express  companies  is 
that  they  have  within  the  limits  of  the  state  certain  tangible 
property,  such  as  horses,  wagons,  etc. ;  that  that  tangible  prop- 
erty is  their  only  property  within  the  state;  that  it  must  be 
valued  as  other  like  property,  and  upon  such  valuation  alone 
can  taxes  be  assessed  and  levied  against  them. 

"And  this  contention  practically  ignores  the  existence  of 
intangible  property,  or  at  least  denies  its  liability  for  tax- 
ation. *  *  It  matters  not  in  what  this  intangible  property  con- 
sists— whether  privileges,  corporate  franchises,  contracts,  or 
obligations.  It  is  enough  that  it  is  property  which,  though  in- 
tangible, exists,  which  has  value,  produces  income,  and  passes 
current  in  the  markets  of  the  world.  *  *  *  Now  whenever  sepa- 
rate articles  of  tangible  property  are  joined  together,  not  sim- 
ply by  a  unity  of  ownership,  but  in  a  unity  of  use,  there  is  not 
infrequently  developed  a  property,  intangible  though  it  may 
be,  which  in  value  exceeds  the  aggregate  of  the  value  of  the 
separate  pieces  of  tangible  property.  *  *  * 

"Now,  it  is  a  cardinal  rule  which  should  never  be  for- 
gotten that  whatever  property  is  worth  for  the  purposes  of  in- 
come and  sale  it  is  also  worth  for  purposes  of  taxation.  *  * 
Suppose  an  express  company  is  incorporated  to  transact  busi- 
ness within  the  limits  of  a  state  and  does  business  only  within 
such  limits,  and-  for  the  purpose  of  transacting  that  business 
purchases  and  holds  a  few  thousands  of  dollars  worth  of  horses 
and  wagons,  and  yet  it  so  meets  the  wants  of  the  people  dwell- 
ing in  that  state,  so  uses  the  tangible  property  which  it  pos- 
sesses, so  transacts  business  therein,  that  its  stock  becomes 
in  the  markets  of  the  state  of  the  actual  cash  value  of  hun- 
dreds of  thousands  of  dollars.  To  the  owners  thereof,  for  the 
purposes  of  income  and  sale,  the  corporate  property  is  worth 
hundreds  of  thousands  of  dollars.  Does  substance  of  right 
require  that  it  shall  pay  taxes  only  upon  the  thousands  of  dol- 
lars of  tangible  property  which  it  possesses?" 

(Mr.  Justice  Brewer,  in  Adams  Express  Co.  v.  Ohio  State 
Auditor,  (Re-hearing,)  166  U.  S.,  185,  218,  220.) 

If  the  view  last  above  suggested  be  adopted,  and  if  we  treat  the 
word  "property"  as  used  in  the  franchise  tax  laws  as  substantially 
sjoionymous  with  the  phrase  "the  entire  property  of  such  public 
utility  within  this  state,  in  the  proportion  which  the  value  of  such 
property  bears  to  the  value  of  the  entire  property  of  such  public 
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utility"  (Sec.  5426  G.  C),  then,  it  is  submitted,  that  it  would  fol- 
low from  such  ah  interpretation  that  the  good  will  must  attach  to 
and  inhere  in  the  tangible  property  considered  as  a  unit  and  be  con- 
sidered, in  short,  as  an  augmentation  of  the  value  of  that  prop- 
erty used  as  a  unit.  In  other  words,  on  this  theory  it  could  not  be 
successfully  argued,  as  it  has  been  by  counsel  for  one  of  the  com- 
panies whose  assessment  for  franchise  tax  purposes  gives  rise  to 
the  question  which  you  have  submitted,  that  all  the  good  will  is  to 
be  allocated  to  the  state  or  origin  of  the  corporation  on  the  principle 
mobilia  sequuntur  personnal.  In  fact  the  cases  cited  decide  exactly 
to  the  contrary  by  repeated  declarations  to  that  effect,  one  of  which 
I  quote  at  length : 

"It  is  suggested  that  the  company  may  have  bonds,  stocks, 
or  other  investments  which  produce  a  part  of  the  value  of  its 
capital  stock,  and  which  have  a  special  situs  in  other  states  or 
are  exempt  from  taxation.  If  it  has,  let  it  show  the  fact.  ♦  *  * 

"But  where  is  the  situs  of  this  intangible  property  ?  The 
Adams  Express  Company  has,  according  to  its  showing,  in 
round  numbers  $4,000,000  of  tangible  property  scattered 
through  different  states,  and  with  that  tangible  property  thus 
scattered  transacts  its  business.  By  the  business  which  it 
transacts,  by  combining  into  a  single  use  all  these  separate 
pieces  and  articles  of  tangible  property,  by  the  contracts,  fran- 
chises, and  privileges  which  it  has  acquired  and  possesses,  it 
has  created  a  corporate  property  of  the  actual  value  of  $16,- 
000,000.  Thus,  according  to  its  figures,  this  intangible  prop- 
erty, its  franchises,  privileges,  etc.,  is  of  the  value  of  $12,000,- 
000  and  its  tangible  property  of  only  $4,000,000.  Where  is  the 
situs  of  this  intangible  property  ?  Is  it  simply  where  its  home 
office  is,  where  is  found  the  central  directing  thought  which 
controls  the  workings  of  the  great  machine,,  or  in  the  state 
which  gave  it  its  corporate  franchise;  or  is  that  intangible 
property  distributed  wherever  its  tangible  property  is  located 
and  its  work  is  done  ?  Clearly,  as  we  think,  the  latter.  Every 
state  within  which  it  is  transacting  business  and  where  its 
property,  more  or  less,  may  rightfully  say  that  the  $16,000,- 
000  of  value  which  it  possesses  springs,  not  merely  from  the 
original  grant  of  corporate  power  by  the  state  which  incor- 
porated it,  or  from  the  mere  ownership  of  the  tangible .  prop- 
erty, but  it  springs  from  the  fact  that  that  tangible  property 
it  has  combined  with  contracts,  franchises,  and  privileges  into 
a  single  unit  of  property,  and  this  state  contributes  to  that  ag- 
gregate value  not  merely  the  separate  value  of  such  tangible 
property  as  is  within  its  limits,  but  its  proportionate  share  of 
the  value  of  the  entire  property.  That  this  is  true  is  obvious 
from  the  result  that  would  follow  if  all  the  states  other  than 
the  one  which  created  the  corporation  could  and  should  with- 
hold from  it  the  right  to  transact  express  business  within  their 
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limits.  It  misrht  continue  to  own  all  its  tangible  property 
within  each  of  those  states,  but,  unable  to  transact  the  express 
business  within  their  limits,  that  $12,000,000  of  value  attribut- 
able to  its  intan^ble  property  would  shrivel  to  a  mere  trifle." 
(From  Opinion  of  Mr.  Justice  Brewer,  supra,  at  pp.  222- 
224.) 

Indeed  it  is  believed  to  be  clear  that  if  the  word  "property"  is 
to  be  read  in  the  sense  now  under  consideration,  good  will  as  an  ele- 
ment contributing  to  the  unit  value  of  the  whole  is  not  to  be  segre- 
gated and  allocated  to  the  state  of  origin  or  the  place  from  which 
the  actual  control  of  the  corporate  concern  is  exercised,  but,  con- 
sistent with  the  Ohio  policy  and  the  decisions  of  the  courts,  must 
be  distributed  pro  rata  where  the  tangible  property  is  found. 

Thus,  New  York  had  a  law  taxing  foreign  corporations  upon 
their  "capital  employed  *  *  within  this  state."  (Laws  of  1896,  Sec. 
181,  Chap.  908.)  Under  this  law  a  number  of  interesting  decisions 
have  been  made  involving  the  taxation  of  good  will,  patent  rights, 
etc.  Those  decisions  are  not  strictly  in  point  because  the  New  York 
law  is  primarily  a  property  tax  law ;  but  upon  the  point  of  the  situs 
of  good  will  and  other  similar  interests  one  of  them,  People  ex  rel. 
V.  Roberts,  159  N.  Y.,  70,  is  instructive.  I  quote  from  the  minority 
opinion  of  Gray  J.,  and  the  prevailing  opinion  of  Vann,  J.,  in  that 
case: 

(Gray,  J.) : 

"The  important  question,  which  arises  upon  this  appeal,  is 
whether  a  tax  could  legally  be  assessed  upon  the  relator  which 
included,  in  the  items  going  to  make  up  the  amount  of  capital 
employed  within  this  state,  the  copyrights  and  the  good  will  of 
the  corporation.  The  statute  provides,  that  the  tax  upon  a 
foreign  corporation  *is  to  be  computed  upon  the  basis  of  the 
capital  employed  by  it  within  this  state,'  *  *  *  and  we  have  held 
that  that  means  only  such  of  the  capital  as  was  represented  by 
the  value  of  property,  whether  of  money,  goods  or  other  tangi- 
ble things.  *  *  It  is  the  policy  of  the  state,  with  respect  to 
corporations  which  are  created  under  the  laws  of  another  state 
or  country  and  do  business  in  this  state,  that  a  tax  should  be 
assessed  upon  that  business.  The  jurisdiction  to  impose  the 
tax  is  gained  by  reason  of  the  business  which  they  are  privi- 
leged to  do  here  under  the  protection  of  our  laws.  *  *  So  far 
as  the  franchises  themselves  of  the  foreign  corporation  are 
concerned,  they  are  beyond  the  reach  of  our  tax  laws.  ♦  *  * 
When  it  is  sought  to  exercise  them  within  this  state,  the  con- 
'  dition  of  the  right  to  do  so  is  the  liability  to  taxation  and  con- 
trol by  the  legislature,  so  far  as  the  capital  can  be  seen  to  be 
employed  in  business  here.  The  domicile  of  this  relator,  in  le- 
gal contemplation,  is  in  the  state  of  West  Virginia,  and  it  is 
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difficult  to  conoeive  of  any  taxation  of  its  properties  within 
tins  state,  unless  it  be  confined  to  such  as  are  corporeal  and 
tangible.  The  only  properties  of  that  nature,  which  repre- 
sented the  capital  of  the  relator  in  this  state,  consisted  in  cy- 
clopaedias which  were  printed  and  put  upon  the  market  and  in 
its  i>ecuniary  assets,  in  bank  account,  or  in  accounts  receivable. 
Its  copyrights  are  Federal  grants  of  privileges  and  no  more 
power  exists  to  include  them  in  the  valuation  for  assessment 
purposes,  than  would  exist  with  respect  to  patent  rights.  It 
has  been  but  recently  held  by  us,  in  People  ex  rel.  *  *  v.  Asses- 
sors, (156  N.  Y.,  417),  that  patent  rights  cannot  be  made  the 
subject  of  taxation,  and  if  they  are  not  taxable,  clearly,  the 
same  principle,  which  exempts  them  from  the  taxing  power  of 
the  state,  should  exempt  copyrights.  *  *  * 

"Nor  does  the  power  exist  to  assess  a  foreign  corporation 
upon  its  good  will.  That  is  an  intangible  asset  of  the  corpor- 
ation, whose  only  conceivable  situs  is  at  its  domicile.  It  is  the 
reputation  of  the  business.  It  may  be  defined  as  the  right  ac- 
quired to  continue  the  publication  and  sale  of  the  cyclopaedia 
under  the  protection  of  the  copyrights,  and  that  could  not  be 
regarded  as  capital  employed  within  this  state.  *  *  *  It  apper- 
tams  to  the  corporation  as  such  and  can  exist  only  where  the 
corporation  exists,  viz.:  within  the  territory  of  the  govern- 
ment which  created  it. 

"♦  *  *  In  the  case  of  a  domestic  corporation,  however,  the 
field  of  assessment  is  wider  and  comprehends  both  the  cor- 
I>orate  franchise  and  the  business.  '  Nothing  is  beyond  the 
reach  of  the  taxing  power  of  the  state  in*  such  a  case,  which  is 
not  rendered  exempt  by  Federal  law.  Therefore  it  was  that  in 
People  ex  rel.  ♦  ♦  v.  Roberts,  (154  N.  Y.,  101,)  we  held  that  in 
appraising  the  capital  stock  of  a  domestic  corporation  at  its 
actual  value,  the  element  of  the  good  will  of  the  business  ♦  *  * 
might  be  included  in  the  appraisal.  ♦  *  ♦" 

(Vann,  J.) : 

"Copyrights  clearly  stand  on  the  same  basis  as  patent 
rights,  with  reference  to  the  subject  of  taxation  by  the  state, 
and  as  we  have  held  that  the  former  are  exempt  the  latter 
should  be  held  exempt  also.  *  *  * 

"No  other  item  is  open  to  discussion  except  the  'good  will 
of  the  corporation  and  the  good  will  acquired  by  it.'  *  ♦ 

"Grood  will  is  a  modern  but  important  growth  of  the  law, 
not  mentioned  by  some  of  the  early  writers,  but  given  great 
prominence  at  the  present  time.  ♦  ♦" 

(Judge  Vann  here  quotes  the  definitions  of  Lord  Eldon 
and  Vice  CJhancellor  Wood,  both  of  which  are  given  in  this 
opinion,  and  refers  to  numerous  other  definitions  of  English 
and  American  courts.  He  also  gives  the  definitions  of  text 
writers,  among  them  that  of  Judge  Story,  which  has  been: 
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given  in  this  opinion.    One  or  two  of  these  definitions  will  bear 
quotation  here,  in  the  language  of  Judge  Vann) : 

''In  Parsons  on  partnership  it  is  defined  as  'that  benefit  or 
advantage  which  rests  only  on  the  good  will,  or  kind  and 
friendly  feeling  of  others,'  and  in  a  note  it  is  added,  'that,  so 
far  as  it  has  a  transferable  value,  it  consists  in  the  additional 
value  which  a  business  possesses  when  it  can  be  sold  as  a  going 
concern/  *  * 

"Mr.  Landley,  in  his  treatise  on  partnership  (vol.  2,  pa^re 
439),  says,  **  ♦  *  it  is  plain  that  good  will  has  no  meaning  ex- 
cept in  connection  with  a  continuing  business.  *  *  *' 

"Mr.  Pollock  says,  'That  which  the  purchaser  of  the  good 
will  actually  acquired  as  between  himself  and  his  vendor  is  the 
right  to  carry  on  the  same  business  under  the  old  name.  ♦  *'  " 

(It  is  interesting  to  note  that  the  conclusions  of  the 
learned  authors  quoted  by  Judge  Vann  are  substantially  the 
same  as  those  hereinbefore  reached  with  respect  to  the  es- 
sential character  of  good  will  and  its  necessary  dependence 
upon  business.) 

Coming  to  the  facts  of  the  precise  question  in  the  case  before 
him,  Judge  Vann  says,  (p.  63) : 

"The  relator  was  incorporated  in  1892,  under  the  laws  of 
the  state  of  West  Virginia,  *  *  *.  The  firm  of  D.  Appleton  & 
Co.  of  the  city  of  New  York,  owns  substantially  all  the  shares 
of  stock  that  have  been  issued,  and  its  president,  secretary  and 
treasurer  are  members  of  that  firm.  It  never  did  any  business, 
owned  any  property  or  had  an  office  in  West  Virginia,  and  its 
only  connection  with  that  state  is  its  charter.  *  *  While  nom- 
inally a  corporation  of  West  Virginia,  for  all  practical  purposes 
it  is  a  New  York  corporation.  ♦  *  *  In  its  report  to  the  comp- 
troller, *  *  it  stated  that  its  business  *  *  was  carried  on  at  *72 
Fifth  Avenue  in  the  city  of  New  York.  *  *  *'  AH  the  business 
of  the  relator  is  done,  and  all  its  stock  owned,  in  the  state  of 
New  York.  The  cyclopaedia  is  sold  throughout  the  country 
through  D.  Appleton  &  Co.  as  selling  agents,  and  the  sales  of 
the  relator  are  made  almost  exclusively  to  that  firm,  and  wholly 
in  this  state.  *  *  * 

"The  good  will  of  the  relator,  aside  from  that  purchased 
of  Mr.  Johnson,  (the  author  of  the  cyclopaedia)  is  the  result 
of  exercising  its  corporate  franchise  and  carrying  on  its  busi- 
ness in  this  state,  and  is  inseparable  from  that  business.  It  is 
•  the  product  of  an  investment  of  capital  in  this  state,  and  the 
exercise  here  of  the  privilege  for  which  the  tax  was  laid.  To 
hold  that  it  was  not  capital  employed  in  this  state  upon  the 
ground  that  the  domicile  of  the  corporation  is  in  West  Vir- 
ginia, where  it  never  transacted  any  bjisiness  nor  earned  any 
good  will  by  fair  dealing  and  efficient  methods,  would  exalt 
form  above  substance.    As  the  good  will  is  the  result  of  the 
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employment  of  capital  and  an  incident  to  an  established  busi- 
ness, it  can  exist  for  on  practical  purpose  in  the  state  where 
the  relator  *  *  never  invested  any  capital  nor  did  any  business. 
The  good  will  of  the  relator  belongs  to  its  old  and  well  estab- 
lished business,  which  is  conducted  wholly  in  this  state.  *  ♦  ♦ 
The  value  of  the  books,  and  the  other  tangible  property  used  in 
their  production,  is  augmented  by  the  good  will.  The  mere 
fact  that  good  will  is  intangible  does  not  take  it  out  of  the  state, 
so  far  as  the  right  of  taxation  is  concerned,  because  it  is  in- 
separably attached  to  property  which  is.  tangible,  located  in 
this  state.  *  *  It  exists  at  the  place  where  it  has  a  market 
value,  which  is  where  the  relator  carried  on  its  business  and 
earned  a  reputation  for  superior  work  and  honorable  conduct. 
This  reputation  was  not  built  up  in  West  Virginia,  where  it  did 
no  business,  but  in  New  York,  where  it  did  ^1  its  business." 

It  would  seem  to  follow  logically  upon  the  reasoning  of  Vann, 
J.,  that  if  a  corporation  did  business  with  tangible  property  located 
in  several  states  the  good  will  of  the  entire  business  should  be  fairly 
apportioned  among  the  several  states  in  which  it  did  business,  in 
proportion  to  the  extent  of  its  tangible  interests  therein,  as  in  the 
Express  Con\pany  cases  heretofore  quoted.  It  is  clear  from  the  au- 
thorities which  have  been  abstracted  that  one  contention  made  by 
counsel  for  the  companies  who  are  interested  in  the  question  sub- 
mitted to  this  department  can  be  answered  with  assurance  by  say- 
ing that  good  will  cannot  be  allocated  on  the  principle  mobilia  se- 
quunter  personam. 

But  the  cases  which  have  been  quoted  bring  us  back  again  to 
the  fundamental  question  which  must  be  answered  on  the  inquiry. 
For  it  will  not  do  to  dispose  of  the  whole  question,  so  far  as  it  re- 
lates to  good  will,  by  saying  that  at  the  most  good  will  must  be  dis- 
tributed between  Ohio  and  the  rest  of  the  world  in  proportion  to 
the  value  of  the  property  situated  here  and  everywhere,  respec- 
tively. If  property  only  were  the  basis  of  the  tax  it  would  make  no 
difference  in  arriving  at  the  proportion  whether  we  should  leave 
out  good  will  entirely  or  allocate  it  proportionally  to  the  tangible 
and  other  intangible  property.  But,  as  has  been  pointed  out,  the 
tax  is  computed  according  to  a  double  calculation,  and  if  good  will 
is  to  enter  into  that  calculation  on  the  side  of  property,  though  it  is 
distributed  in  the  same  proportion  between  Ohio  and  the  rest  of 
the  world  that  the  property  is  distributed,  the  effect  will  be  greatly 
to  enhance  the  weight  of  property  as  a  factor  in  the  calculation, 
in  comparison  with  that  of  business  as  a  co-ordination  factor 
therein.    There  is,  therefore,  a  real  and  practical  difference  between 
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eliminating  good  will  as  "property"  and  including  it  as  '^property" 
but  distributing  it  in  proportion  to  the  other  property. 

Returning,  then  to  the  main  question,  a  study  of  the  de- 
cisions which  have  been  cited  tends  to  confirm  the  view  previously 
expressed,  that  it  would  violate  the  underlying  purpose  of  the  law 
to  count  good  will  as  "property"  in  the  calculation  which  has  to  be 
made  thereunder ;  or,  putting  it  in  another  way,  to  take  the  value  of 
the  property  as  a  unit  or  a  going  concern  for  such  purpose.  An  ad- 
ditional argument  in*  the  same  direction  is  afforded  by  the  fact  that 
the  Ohio  legislature  has  not  seen  fit  to  use  in  the  franchise  tfix 
law  the  formula  of  words  which  it  has  always  used  when  it  intended 
to  provide  for  an  appraisement  of  property  as  a  unit  or  a  going  con- 
cern. The  outstanding  word  in  sections  like  Sections  5424  at  5452 
General  Code  is  "entire."  This  word  in  the  context  in  which  it  is 
found  in  those  sections  clearly  express  the  idea  of  unity  which  is  so 
forcibly  brought  out  in  the  opinions  of  the  courts  which  have  been 
quoted.  Nothing  is  clearer  upon  careful  review  of  all  the  opinions, 
including  that  of  the  New  York  court  as  well  as  the  others,  than 
that  good  will  can  appear  as  an  element  of  value  only  when  prop- 
erty is  appraised  as  a  going  concern.  When  it  is  separated  into  its 
component  parts  the  good  will  disappears  as  an  enhancement  of 
value  of  anything. 

Two  reasons  thus  appear  for  rejecting  "good  will"  as  an  ele- 
ment of  the  "property"  which  is  required  to  be  reported  for  the 
purpose  of  assessing  the  franchise  tax  under  the  sections  under  ex- 
amination.   Summarizing  them,  they  are  as  follows : 

(1)  Good  will  is  the  product  of  business;  its  value,  if  it  is 
capable  of  appraisement  at  all,  depends  upon  business.  There- 
fore in  a  statute  in  which  property  and  business  are  set  over 
against  each  other  in  contradistinction  "good  will"  cannot  be 
regarded  as  "property." 

(2)  "Good  will"  considered  as  an  element  in  the  value  of 
property  is  considered  in  its  organic  relations  as  a  single  busi- 
ness unit  or  going  concern.  The  statutes  of  Ohio  which  are 
aimed  at  assessments  of  property  on  that  basis  use  language 
which  is  not  found  in  the  statutes  under  examination.  There- 
fore, it  follows  that  it  must  not  have  been  the  intention  that 
the  word  "property"  as  used  in  the  sections  under  examination 
should  denote  property  considered  as  a  unit  or  going  concern. 

It  should  have  been  stated  in  connection  with  the  last  men- 
tioned point  that  not  only  do  Sections  183  and  5501  General  Code 
omit  any  such  word  as  "entire"  in  connection  with  the  word  "prop- 
erty" therein,  but  they  also  omit  any  requirement  to  the  effect 
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that  the  facts  shall  be  reported  to  the  secretary  of  state  or  the  tax 
commission,  as  the  case  may  be,  upon  the  basis  of  which  alone  an 
adequate  appraisement  of  going  value  could  be  made.  Let  Section 
5422  General  Code  be  examined  in  this  connection.  It  provides  not 
only  for  a  report  of  the  par  value  of  authorized  capital  stock,  as  do 
the  sections  under  consideration,  but  also  the  market  value  of  the 
shares  of  stock  as  of  a  day  certain,  the  bonded  indebtedness  and  in- 
debtedness not  bonded,  the  gross  receipts,  the  gross  expenditures, 
statement  of  the  value  of  real  property  used  in  operation  and  that 
not  used  in  operation,  etc.  As  the  commission  well  knows,  facts 
like  these  must  be  taken  iuto  consideration  in  making  a  real  ap- 
praisement of  the  value  of  property  as  a  unit  or  going  concern. 
That  Sections  5501  and  183  do  not  require  such  facts  to  be  reported 
is  an  additional  argument  in  support  of  the  conclusion  which  has 
been  reached  in  this  opinion,  which  is  to  the  effect  that  no  such  ap* 
praisement  or  valuation  was  intended  by -these  sections. 

For  all  these  reasons,  then,  it  is  the  opinion  of  this  department 
that  "good  will"  is  not  "property"  for  the  purpose  of  Section  5501 
General  Ck)de,  and  the  related  sections. 

This  conclusion  is,  moreover,  most  consistent  with  the  context 
of  those  sections,  in  that,  for  reasons  already  stated,  good  will  it- 
self has  no  independent  situs ;  whereas  property  the  value  of  which 
must  be  reported  for  the  purpose  of  assessing  the  franchise  tax  is 
that,  the  situation  of  which  can  be  likewise  reported. 

It  may  be  added  that  conversation  with  some  of  the  counsel 
representing  the  companies  whose  reports  have  given  rise  to  the 
question  submitted  by  you  discloses  that  the  ''good  will"  reported 
by  such  companies  is  not  such  as  would  be  arrived  at  by  any  method 
of  appraisement  of  the  property  of  the  companies  as  a  whole  or  as 
a  going  concern,  unless  the  market  value  of  the  stock  and  the  par 
value  of  the  bonds  of  the  company  could  be  taken  as  an  absolute 
index  of  such  unit  value.  In  other  words,  the  amounts  shown  on  the 
books  of  these  companies  as  representing  ''good  will"  are  placed 
there  to  balance  issues  of  stock  made  in  payment  for  property  and 
business  of  competitors  or  predecessors  on  reorganization.  Thus, 
a  person,  firm  or  company  will  "sell  out"  to  a  corporation,  receiv- 
ing in  payment  shares  of  stock  in  the  corporation.  In  some  in- 
stances (though  perhai>s  this  is  not  so  with  respect  to  the  com- 
panies directly  in  question)  the  vendee  corporation  or  the  reorgan- 
ized corporation  will  close  out  the  business  so  purchased  and  dis- 
mantle its  plant.  In  such  cases  it  may  be  that  the  "good  will"  of 
the  vendee  corporation  is  thereby  created  or  enhanced  in  value ;  but 
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it  is  submitted  that  the  "good  will"  of  the  vendor  which  has  gone 
out  of  business  is  destroyed.  This  fact  is  mentioned  because  it  has 
been  argued,  for  example,  that  where  a  corporation  so  acquires  the 
assets  and  business  of  an  individual  or  corporation  formerly  doing 
business  at  a  particular  place,  so  much  of  the  "good  will"  of  the  ac- 
quiring corporation  as  is  represented  by  such  acquisition  should  be 
allocated  to  the  place  where  the  old  business  was  carried  on.  This 
cannot  be  so. 

Of  course,  in  such  instances  the  item  "good  will"  gets  on  the 
books  of  the  purchasing  company  when  an  appraisement  is  made  of 
the  tangible  assets  purchased,  and  it  represents  the  difference  be- 
tween such  appraisement  and  the  selling  price  of  the  stock  so  issued 
in  payment  therefor. 

These  considerations  all  tend  to  show  how  complicated  and  un- 
trustworthy an  element  in  a  computation  like  that  required  to  be 
made  under  the  statutes  under  consideration  "good  will"  is,  if  con- 
sidered as  property.  They  confirm  the  view  previously  expressed 
that  it  was  never  the  intention  of  the  general  assembly  in  enacting 
Sections  183  and  5501,  G.  C,  to  consider  such  elements  as  distinct 
property.  As  previously  stated,  it  is  also  the  view  of  this  depart- 
ment  that  "good  will"  cannot  be  considered  as  an  enhanc.ement  of 
the  value  of  other  property,  for  the  reason  that  machinery  is  lack- 
ing for  the  ascertainment  of  such  value  on  the  unit  basis. 

Your  inquiry  also  covers  patent  rights.  As  brought  out  by  the 
New  York  case,  such  patent  rights  are  not  taxable  as  separate  prop- 
erty by  the  state.  Without  going  elaborately  into  the  discussion  of 
this  question,  it  is  the  opinion  of  this  department  that  the  principles 
above  established  afford  such  an  interpretation  of  Section  5501  and 
related  statutes  as  to  exclude  patent  rights  from  the  category  of 
property  for  the  purposes  of  such  sections.  It  seems  fairly  clear 
that  the  general  assembly  in  using  this  term  could  not  have  in- 
tended to  indicate  subjects  of  ownership  that  were  not  taxable  by 
any  state.  iPatent  rights  considered  as  property  are  not  only  not 
taxable  to  a  foreign  corporation  in  Ohio,  but  also  would  not  be  tax- 
able to  it  as  "property"  in  the  state  of  its  origin.  Therefore,  they 
should  for  this  additional  reason  be  eliminated  from  consideration 
entirely. 

In  direct  answer  to  your  question,  therefore,  you  are  advised 
that  neither  good  will  nor  patent  rights  should  be  considered  as 
"property"  for  the  purpose  of  determining  the  proportion  of  the 
authorized  capital  stock  of  a  foreign  corporation  represented  by 
property  and  business  in  Ohio.     No  objection  is  seen  to  considering 
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book  or  otherwise  estimated  value  of  good  will  or  patent  'right  as 
employed  in  CHiio  for  the  purpose  of  reflecting  upon  the  volume  of 
"business"  done  by  the  corporation  in  Ohio.  As  previous  opinions 
of  this  department  have  pointed  out,  business  may  be  measured  by 
any  fair  criterion  of  volume.  Both  good  will  and  patent  rights  are 
things  which  are  employed  in  carrying  on  business ;  the  one  results 
from  business  and  begets  more  business ;  the  other  creates  business 
and  protects  it.  Neither,  however,  can  be  said,  fairly  considered, 
to  be  "property"  as  used  in  the  Ohio  law. 

The  Keeper  of  a  Pool  Tkble  in  a  Pool  Room  at  a  Public  Place 
Where  no  Billiard  Tables  are  Kept,  Who  Permits  a  Minor  Un- 
der the  Age  of  18  Years^  to  be  and  Remain  in  Such  Pool  Room  is 
Amenable  to  Criminal  Prosecution  Under  Sections  12962  and 
12963  of  the  General  Code. 


No.  187— (Opinion  Dated  April  10,  1919.) 

Hon.  Harry  A.  Smith,  Prosecuting  Attorney,  Caldwell,  Ohio. 

Dear  Sir:    Acknowledgment  is  made  of  your  letter  of  March 

10,  1919,  in  which  you  ask  my  opinion  on  the  following  question: 

"Would  the  keeper  of  a  pool  table  in  a  poolroom  where  no 
billiard  tables  are  kept,  who  permits  a  minor  under  the  age  of 
eighteen  years  to  be  and  remain  in  his  poolroom,  be  subject  to 
the  provisions  of  Section  12962  of  the  General  Code  of  Ohio?" 

While  you  do  not  expressly  so  state,  I  am  assuuming  that  your 
question  refers  to  the  keeper  of  a  pbol  room  at  a  public  place. 
Sections  12962  and  12963  of  the  General  Code  read  thus : 

"Sec.  12962.  Whoever,  being  the  owner  or  keeper  of  a  bil- 
liard saloon,  or  the  owner  or  keeper  of  a  billiard  table  at  any 
other  public  place,  permits  a  minor  under  the  age  of  eighteen 
years  to  play  billiards  or  pool,  or  be  and  remain  in  such  saloon 
or  other  public  place,  shall  be  fined  twenty  dollars,  and  for  each 
subsequent  offense  shall  be  fined  fifty  dollars." 

"Sec.  12963.  For  the  fine  and  costs  in  a  prosecution  un- 
der the  next  preceding  section,  the  billiard  table  and  fixtures 
shall  be  liable  on  execution  without  exemption." 

So  far  as  I  am  informed,  neither  of  the  above  statutes  has 
been  the  subject  of  judicial  construction  in  this  state.  It  is  neces- 
sary, therefore,  to  determine  their  meaning  by  the  application  of 
general  legal  principles. 

The  most  familiar,  perhaps,  of  all  the  rules  of  criminal  statu- 
tory construction  is  this :  That  penal  statutes  must  be  strictly  con- 
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strued ;  that  is>  to  say^  strictly  construed  as  against  the  state.    Yet 

this  rule  of  strict  construction  is  not  applied  as  vigorously  as  the 

mere  statement  of  it  would  suggest,  for,  as  has  been  frequently 

declared  by  the  courts,  penal  provisions  are  to  be  fairly  construed 

according  to  the  expressed  legislative  intent,  and  mere  verbal 

nicety  or  forced  construction  is  not  to  be  resorted  to  in  order  to 

exonerate  persons  plainly  within  the  terms  of  the  statute. 

Barker  v.  State,  69  0.  S.,  68. 
Conrad  v.  State,  75  0.  S.,  52. 

What,  then^  is  the  legislirtive  intent  found  in  the  above  quoted 
statutes  ?  Is  it  an  intent  to  punish  the  owner  or  keeper  of  a  billiard 
saloon,  as  distinguished  from  the  owner  or  keeper  of  a  pool  saloon  ? 
Is  it  an  intent  to  punish  the  owner  or  keeper,  at  a  public  place, 
of  a  billiard  table,  as  distinguished  from  the  owner  or  keeper,  at 
such  place,  of  a  pool  table? 

At  the  very  outset  one  is  struck  by  the  thought  that  the  main 
purpose  of  this  law  is  to  protect  minors  from  improper  environment, 
and  that  one  should  be  slow  to  interpret  the  legislature  as  in  effect 
saying  that  the  game  of  billiards  produces  a  bad  invironment, 
whereas  pool,  a  very  similar  game,  is  free  from  such  opprobrium. 

The  question  before  us  can  not;  however,  be  decided  by  any 
such  general  consideration  as  that  just  stated.  Something  more 
than  the  presumption  of  legislative  consistency  is  necessary  to 
overcome  the  ancient  rule  of  strict  construction  of  penal  statutes. 

"Pool,"  as  a  game,  is  thus  defined  in  the  Century  Dictionary: 

"A  game  played  on  a  billiard  table  with  six  pockets  by  two 
or  more  persons." 


The  same  authority  defines  ''billiards"  and  ''billiard-table"  as 

follows : 

"BilUards:" 
"A  game  played  by  two  or  more  persons  on  a  rectangular 
table  of  a  special  construction  (see  billiard  table,)  with  ivory 
balls,  which  tiie  players,  by  means  of  cues,  cause  to  strike  each 
other  Formerly  in  the  United  States  the  game  was  played 
with  four  balls  on  a  table  having  six  pockets,  the  players  scor- 
ing both  for  caroms  and  for  driving  the  balls  into  the  pockets. 
(See  carom.)  This  is  nearly  the  present  English  game.  Since, 
however,  expert  players  could  continue  an  inning  at  the  game 
tiius  played  almost  without  limit,  the  pockets  were  dispensed 
with  an  counting  was  made  to  depend  entirely  upon  caroms. 
Later,  professional  players  adopted  what  is  known  as  the 
French  game,  in  which  only  three  balls  are  used,  and  this  was 
modified  to  the  champions'  game,  in  which  a  line,  called  a  balk- 
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line,  is  drawn  crossing  each  comer  of  the  table  diagonally, 
within  which  two  counts  only  can  be  made.  Experts  now  play 
also  cushion-caroms,  in  which  the  cue  ball  must  touch  the  cush- 
ion before  hitting  the  second  object  ball,  or  hit  the  second  ball 
again  on  a  return  from  the  cushion;  the  balking  game,  which 
is  the  same  as  the  champions'  game,  but  with  balk--lines  14 
inches  from  the  cushion  all  around  the  table;  and  the  bank- 
game,  in  which  the  cue  ball  must  hit  the  cushion  before  touch- 
ing any  other  ball.  (The  singular  form,  billiard,  is  occasionally 
used,  and  is  always  employed  in  composition.'') 

"Billiard  Table:" 
"A  table  on  which  the  game  of  billiards  is  played.  It  is 
made  of  mahogany  or  other  hard  wood,  of  strong  and  heavy 
construction,  and  has  a  raised  cushined  lodge  all  around,  the 
area  thus  formed  consisting  of  a  bed  of  slate  or  marble  cov- 
ered with  fine  green  cloth.  The  size  varies,  the  smallest  com- 
mon size  being  10  by  5  feet,  and  the  largest  12  by  6  feet.  Some 
tables  are  provided  with  six  pockets,  one  at  each  comer  and 
one  in  the  middle  of  each  of  the  long  sides ;  others  have  four 
pockets ;  but  billiard  tables  are  now,  except  in  England,  com- 
monly made  without  pockets." 

According  to  the  New  Standard  Dictionary,  "pool"  is — 

"any  one  of  various  games  played  on  a  six-pocket  billiard- 
table,  in  which  the  player's  object  is  to  get  certain  balls  into 
and  keep  the  cue  ball  out  of  the  pockets." 

A  "billiard-table"  says  the  New  Standard,  is — 

"a  table  on  which  to  play  billiards,  having  an  oblong  rectangu- 
lar surface  covered  with  billiard  cloth  over  a  smootid  and  hard 
foundation,  and  edged  with  rubber  cushions  that  form  a  re- 
bounding foil  from  which  the  balls  may  be  deflected;  some- 
times made  with  a  pocket  at  each  corner,  and  for  pool  playing 
one  additional  at  the  middle  of  each  side." 

That  the  absence  of  "pockets"  or  "nets"  is  not  an  infallible, 
sign  that  a  table  is  a  "billiard"  table,  also  api>ears  from  the  defini- 
tion of  "billiards"  given  in  Webster's  Dictinoary   (1874  Ed.): 

'^Billiards — A  game  played  on  a  rectangular  table,  covered 
with  a  cloth,  with  small  ivory  balls,  which  the  players  aim  to 
drive  into  hazard  nets  or  pockets  at  the  sides  and  comers  of  the 
tables,  by  impelling  one  ball  against  another,  with  maces  or 
cues,  according  to  certain  rules  of  the  game." 

The  same  work  defines  "pool-ball'  'thus: 

"One  of  several  ivory  balls  about  two  inches  in  diameter, 
used  in  playing  a  kind  of  billiards." 
It  is  apparent  from  these  definitions  that  the  word  "billiards" 

has  two  meanings — one  inclusive,  the  other  exclusive.   In  one  sense, 

and  in  some  localities,  'Milliards"  includes  '^ool".    In  another  sense. 
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and  in  other  localities,  ''pool"  is  a  game  distinct  from  ''billiards'', 

one  of  the  main  distinctions  being  that  "pooF'  is  played  on  a  table 

with  pockets,  whereas  "billiards'*  is  played  on  a  table  without 

pockets. 

Which  of  these  two  meanings  must  be  given  to  Sections  12962 

and  12963,  G.  C?     Our  answer  to  this  question  would  be  much 

easier  if  the  legislature  had  seen  fit  to  leave  the  section  in  the  form 

in  which  it  was  originally  enacted.    In  that  form  (59  0.  L.,  65) 

it  read  as  follows : 

"That  if  any  owner  or  keeper  of  a  billiard  saloon,  or  any 
owner  or  keeper  of  a  billiard  table  at  any  grocery  or  other 
public  place,  shall  permit  or  suffer  any  minor  under  the  age  of 
eighteen  years  to  play  at  the  game  of  billiards  in  such  grocery, 
saloon  or  public  place,  or  upon  such  billiard  table,  or  to  remain 
or  be  in  or  upon  the  premises  so  occupied  by  him  as  such  bil- 
liard saloon,  or  in  which  shall  be  such  billiard  table  as  afore- 
said, every  such  person  or  persons  shall  forfeit  and  pay  a  fine 
of  twenty  dollars  for  the  first  offense,  and  of  fifty  dollars  for 
each  and  every  succeeding  offense,  to  be  recovered  with  costs 
of  suit  by  indictment  on  information  in  any  court  having  com- 
petent jurisdiction  to  try  the  same;  and  in  default  to  pay  such 
fine  and  costs,  all  billiard  tables  that  shall  be  on  said  premises 
in  or  upon  which  such  offense  shall  have  been  committed,  shall 
be  liable  to  seizure  and  sale  on  execution  to  satisfy  the  same, 
any  exemption  or  other  law  to  the  contrary  notwithstanding." 

The  statute  just  set  forth  was  passed  April  26,  1862.  In  view 
of  the  fact  that  it  wholly  omits  the  word  "pool",  and  in  view  of 
the  1874  Webster  definition  of  "billiards",  which  we  might  call  an 
almost  contemporaneous  definition,  I  am  inclined  to  think  that  such 
statute  used  the  word  "billiards"  in  the  broad,  inclusive,  sense 
hereinabove  mentioned,  and  would  have  included  within  its  pro- 
hibition eththe  game  known  as  "pool". 

The  case  of  Sikes  v.  State,  67  Ala.,  77,  aids  me  to  reach  the 

conclusion  just  referred  to.    That  case  construed  Section  4213  of 

the  Alabama  Code  of  1876,  which  reads  thus : 

"Any  person  who  is  the  owner  or  keeper  of  a  saloon  *  * 
having  a  billiard  table  connected  therewith  ♦  *,  on  which  the 
public  can  play,  *  *  who  shall  knowingly  permit  any  minor  to 
play  thereon,  is  guilty  of  a  misdemeanor,"  etc. 

The  court  said  (p.  80) : 

"In  interpreting  statutes,  we  must  endeavor  to  arrive  at 
the  meaning  and  intention  of  the  legislature,  to  be  gathered 
from  the  words  they  have  employed.  Words  are  but  the  vehicle 
of  thought;  and  if,  since  they  were  employed  by  the  legisla- 
ture, they  have  undergone  change,  or,  if  the  subject  they  refer 
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to  has  undergone  modification  since  their  employment,  we  must 
search  for  and  enforce  the  sense  they  bore  when  the  statute 
was  enacted ;  for  such,  we  must  presume,  was  the  intention  of 
the  law-making  power.  If  when  this  statute  was  enacted — 
March,  1875 — ^as  the  testimony  shows,  billiard  tables  embraced 
both  classes,  those  with,  and  those  without  pockets,  then  both 
classes  are  within  its  prohibition.  We  think  the  legislature 
intended,  in  the  employment  of  the  term  billiard  table,  to  in- 
clude all  tables  on  which  the  game  of  billiards  was  played  at 
the  time;  and  the  language  will  also  embrace  billiard  tables 
under  any  modification  they  may  undergo.  The  legislature  in- 
tended to  regulate  and  restrain  the  demoralizing  effect  on  the 
youth  of  the  country,  of  having  a  billiard  table  and  a  drinking 
saloon  connected  together.  Giving  to  the  phrase  its  popular 
signification,  it  then  embraced  tables  with  or  without  pockets ; 
all  tables  on  which  the  game  of  billiards  could  be,  and  was 
played.*' 

In  the  case  of  Clearwater  v.  Bowman,  72  Kan.,  92;  82  Pac, 
526,  the  same  holding  prevailed.    On  p.  93,  the  court  says : 

'"The  second  objection  to  the  ordinance  is  that  the  author- 
ity for  the  prohibition  of  public  pool  tables  must  be  found,  if  at 
all,  in  Section  1129  of  the  General  Statutes  of  1901,  which 
gives  the  city  council  power  to  suppress  billiard  tables,  but 
makes  no  reference  to  pool  tables  by  that  name.  Evidence  was 
introduced  to  show  that  the  game  of  pool  is  not  the  same  as« 
that  of  billiards,  and  that  a  pool  table  differs  from  a  billiard 
table  in  having  pockets.  The  argument  is  made  in  behalf  of 
the  defendant  that  the  ordinance  is  broader  than  the  statute, 
that  the  term  'billiard  table'  does  not  include  a  pool  table,*  and 
that,  consequently,  the  city  was  without  authority  to  restrict 
the  use  of  the  latter. 

"This  contention  derives  some  support  from  Squier  v.  The 
State,  66  Ind.,  817,  where  a  conviction  under  a  statute  for- 
bidding the  owner  of  a  billiard  table  to  permit  a  minor  to  play 
thereon  was  set  aside  because  the  evidence  showed  that  the 
game  played  was  pool.  The  present  question  is  affected,  how- 
ever, by  a  consideration  which,  if  applicable  to  the  Indiana 
case,  does  not  appear  to  have  received  the  attention  of  the 
court.  Evidence  was  introduced  that  billiard  tables  were  for- 
merly made  with  pockets.  The  same  fact  is  shown  by  the 
standard  dictionaries  and  encyclopedias.  Just  when  the  change 
took  place  may  not  be  clear,  but  the  testimony  indicated  that 
it  was  about  thirty  or  thirty-five  years  ago.  The  statute  in 
question  was  passed  in  1871,  but  is  a  reenactment  of  the  fifth 
subdivision  of  Section  29  of  Chapter  26,  Laws  of  1869.  The 
statute  must  be  construed  in  the  light  of  the  approved  usage  of 
words  at  the  time  of  its  enactment,  notwithstanding  any  sub- 
sequent changes.'' 
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To  the  same  effect  is  the  case  of  State  v.  Johnson,  108  la.,  245 ; 
79  N.  W.,  62,  construing  a  statute  in  this  form : 

"No  person  who  keeps  a  billiard  hall  *  *  shall  permit  any- 
minor  to  remain  in  such  hall.  *  *" 

In  1886,  however,  the  legislature  of  Ohio   (83  0.  L.,  202) 

changed  the  above-quoted  statute  to  read  as  follows: 

"Whoever,  being  the  owner  or  keeper  of  a  billiard  saloon, 
or  the  owner  or  keeper  of  a  billiard  table,  at  a  grocery  or  other 
public  place,  permite  or  suffers  a  minor  under  the  age  of  eigh- 
teen years  to  play  at  the  jgrame  of  billiards,  or  pool,  in  such 
saloon,  grocery,  or  other  public  place,  or  upon  such  billiard 
table  or  to  be  or  remain  in  such  saloon,  grocery,  or  other  public 
place,  shall  be  fined,  for  the  first  offense,  twenty  dollars,  and 
for  each  succeeding  offense  fifty  dollars ;  and  for  the  fine  and 
costs  adjudged  in  any  prosecution  under  this  section,  the  bil- 
liard table  and  fixtures  shall  be  liable  to  be  seized  on  exet^u- 
tion,  and  sold,  without  exemption." 

The  codifying  commission  left  out  the  word  "grocery"  and 

the  statute  now  reads  (Section  12962,  G.  C.) : 

"Whoever,  being  the  owner  or  keeper  of  a  billiard  saloon, 
or  the  owner  or  keeper  of  a  billiard  table  at  any  other  public 
place,  permits  a  minor  under  the  age  of  eighteen  years  to  play 
billiards  or  pool,  or  be  and  remain  in  such  saloon  or  other  pub- 
lic place,  shall  be  fined  twenty  dollars,  and  for  each  subsequent 
offense  shall  be  fined  fifty  dollars." 

With  the  amendment  of  1886,  the  word  "pool"  came  into  the 
statute  and  is  now  there. 

I  can  see  how  it  might  with  some  plausibility  be  argued  that 
the  amendment  of  1886,  read  in  the  light  of  the  prior  history  of 
the  statute  amended,  evinced  an  intention  on  the  part  of  the  legis- 
lature to  take  cognizance  of  the  techincal  distinction  between  "pool" 
and  "billiards";  and  that  by  the  insertion  of  the  word  "pool"  in 
the  phrase: 

"permits  a  minor  under  the  age  of  eighteen  years  to  play  bil- 
liards or  pool," 

the  legislature  deliberately  gave  the  words  "billiard"  and  "billiards" 
their  technical,  exclusive  meaning  throughout  the  entire  section. 
Upon  reflection,  however,  it  seems  to  me  that  such  a  view  is 
not  tenable.  Rather  would  it  seem  that  by  the  insertion  of  the  word 
"pool"  the  legislature  desired  a  less  technical,  rather  than  a  more 
technical  application  of  the  statute.  That  is  to  say,  the  very  thing 
the  legislature  wished  to  avoid  was  the  possibility  of  a  defense 
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against  prosecution  on  the  mere  ground  that  the  minor  was  play- 
ing, at  a  public  place,  the  game  of  "billiards/'  as  distinguished 
from  the  game  of  "pool".  In  other  words,  referring  to  Sections 
12962  and  12963,  G.  C,  it  seems  to  me  that  the  word  "billiard", 
as  an  adjective  modifying  the  noun  "saloon",  and  the  word  "bil- 
liard", as  an  adjective  modifying  the  noun  "table",  still  retains  the 
double  meaning  which  it  had  in  the  statute  found  in  59  O.  L.,  65 ; 
that  is,  a  meaning  which  includes  therein  the  word*  "pool". 

Aswering  your  question  specifically,  X  &in  of  the  opinion  that 
the  keeper  of  a  pool  table  in  a  pool  room  at  a  public  place  where  no 
billiard  tables  are  kept,  who  permits  a  minor  under  the  age  of 
eighteen  years  to  be  and  remain  in  such  pool  room,  is  amenable 
to  criminal  prosecution  under  Sections  12962  and  12963  of  the 
General  Code. 

As  being  a  further  means  of  controlling  the  situation  disclosed 
by  your  letter,  Section  1644,  G.  C.,  (106  O.  L.,  458)  and  Section 
1654,  G.  C.  (103  0.  L.,  873)  are  also  suggestive. 

Section  1644,  G.  C.,  regards  as  a  juvenile  delinquent  person 
a  child  who  "patronizes  or  visits  a  public  pool  or  billiard  room." 

Section  1654  says  : 

"Whoever  abuses  a  child  or  aids,  abets,  induces,  causes, 
encourages  or  contributes  toward  the  dependency,  neglect  or 
delinquency,  as  herein  defined,  of  a  minor  under  the  age  of 
eighteen  years,  ox  acts  in  a  way  tending  to  cause  delinquency 
in  such  minor,  shall  be  fined  not  less  than  ten  dollars,  nor  more 
than  one  thousand  dollars  or  imprisoned  not  less  than  ten  days 
nor  more  than  one  year,  or  both.  Each  day  of  such  contribu- 
tion to  such  dependency,  neglect  or  delinquency,  shall  be 
deemed  a  separate  offense.  If  in  his  judgment  it  is  for  the 
best  interest  of  a  delinquent  minor,  under  the  age  of  eighteen 
years,  the  judge  may  impose  a  fine  upon  such  delinquent  not 
exceeding  ten  dollars,  and  he  may  order  such  person  to  stand 
committed  until  fine  and  costs  are  paid." 


Subject  to  the  Limitations  of  Sections  5649-2  et  seq.,  G^ieraJ 
Code,  the  County  Commissioners  May  Borrow  Money  for  Relief 
or  Support  of  the  Poor. 


No.  17S— (Opinion  Dated  April  8,  1919.) 

Hon.  R.  A.  Kerr,  Prosecuting  Attorney,  Troy,  Ohio. 

Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 

letter  of  March  11, 1919,  as  follows : 

"At  the  request  of  the  superintendent  of  the  county  in- 
firmary, I  write  to  ask  if  there  is  any  provision  in  law  where- 
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by  the  commissioners  can  borrow  money  to  run  the  infirmary. 
The  distribution  made  the  first  of  this  month  for  that  pur- 
pose is  practically  exhausted  by  reason  of  the  fact  that  the 
increased  cost  of  edibles,  etc.,  made  that  expense  run  much 
higher  than  had  been  contemplated. 

"I  have  given  it  as  my  opinion  that  there  is  no  provision 
of  law  whereby  the  commissioners  can  borrow  money  for  this 
purpose  and  I  am  frank  to  confess  I  do  not  know  what  we  will 
do  unless  money  is  borrowed.  If  it  is  at  all  possible,  the  com- 
missioners would  doubtless  borrow  money  to  supply  said  in- 
stitution, but  if  same  is  not  legal,  are  you  able  to  suggest  to 
the  superintendent  any  relief  from  his  present  dilemma.  I 
presume  that  this  situation  confronts  you  in  the  majority  of 
the  counties  of  the  state  as  the  same  expense  was  necessarily 
incurred  by  them  and  we  would  certainly  appreciate  any  en- 
lightenment you  can  give." 

Sections  2434,  5656  and  5649-2  General  Code,  are  pertinent  to 
your  inquiry.    In  part  Section  2434  is : 

"For  the  relief  or  support  of  the  poor,  the  conmiissioners . 
may  borrow  such  sum  *  ♦  *  of  money  as  they  deem  necessary 
*  *  *  and  issue  the  bonds  of  the  county  to  secure  the  payment 
of  the  principal  and  interest  thereof." 

The  second  paragraph  of  this  section  then  follows  with  provi- 
sion in  the  matter  of  the  purchase  of  land  for  a  detention  home, 
infirmary  or  county  children's  home,  upon  the  advice  and  recom- 
mendation of  the  judge  therein  referred  to,  without  submission  of 
the  question  of  such  purpose  to  a  "vote  of  the  county." 

Section  5656  General  Code  in  part  is : 

"The  commissioners  of  a  county,  for  the  purpose  of  ex- 
tending the  time  of  payment  of  any  indebtedness,  which  from 
its  limits  of  taxation  such  ♦  *  *  county  is  unable  to  pay  at  ma- 
turity, may  borrow  money  or  issue  the  bonds  thereof,  so  as  to 
change  but  not  increase  the  indebtedness  in  the  amounts,  for 
the  length  of  time  ♦  *  *  that  said  *  *  *  commissioners  deem 
proper,  not  to  exceed  the  rate  of  six  percent  per  annum." 
It  is  to  be  observed  that  the  last  quoted  section  confers  au- 
thority only  to  extend  the  time  of  payment  of  an  indebtedness  al- 
ready incurred. 

As  to  any  indebtedness  already  incurred  by  the  commissioners 
in  the  discharge  of  their  official  duties  to  the  poor  relief,  this  sec- 
tion provides  for  the  borrowing  of  money  subject  to  the  limitations 
of  what  is  known  as  the  Smith  one  percent  law,  and  Sections  5649-2 
General  Code  et  seq.,  may  be  utilized. 

However,  direct  authority  is  given  the  county  commissioners 
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in  Section  2434,  supra,  to  borrow  money  "for  the  relief  or  support 
of  the  poor*'  without  the  condition  precedent  to  borrowing  under 
Section  5656,  General  Code,  viz.,  that  the  money  which  may  be  bor- 
rowed under  this  latter  section  must  be  for  an  already  existing  in- 
debtedness. 

The  latter  part  of  Section  2434  General  Code,  as  above  noted, 
which  provides  for  levying  a  tax  for  the  purchase  of  land  for  cer- 
tain purposes,  without  the  submission  of  the  question  of  such  pur- 
chase to  a  vote,  and  which  limits  such  levy  to  two-tenths  of  one  mill, 
must  be  construed  in  connection  with  Section  5636  General  Code, 
which  provides  a  flat  limitation  on  the  amount  which  county  com- 
missioners may  expend  for  such  lands  without  an  affirmative  vote 
of  the  county. 

It  is  concluded  that  the  effect  of  this  latter  part  of  Section 
2434  is  not  to  require  that  the  question  of  borrowing  money  and  is- 
suing bonds  for  poor  relief  shall  be  submitted  to  a  vote,  but  that  in 
acquiring  lands  for  the  purposes  referred  to  and  upon  the  certifi- 
cate of  the  judge,  the  commissioners  in  such  acquisition  are  freed 
from  the  limitations  of  Section  5639  General  Code.  It  is,  therefore, 
my  opinion  that,  subject  to  the  limitations  of  Sections  5649-2  et 
seq.,  the  county  commissioners  may  borrow  money  for  the  relief  or 
support  of  the  poor. 

No  Bank  Shall  Have  on  Deposit  in  the  Aggregate  More  than  its 
P^ud-in  Capital  Stock  and  in  no  Event  More  Than  $300,000.00  as 
an  Inactive  Deposit  Whether  the  Same  be  Made  up  of  State  Funds 
or  Insurance  or  Both. 


No.  144— (Opinion  Dated  March  26,  1919.) 

Hon.  R.  W.  Archer,  Treasurer  of  State,  Columbus,  Ohio. 

Dear  Sir :    You  request  the  advice  of  this  department  upon  the 

following  question : 

Section  12.  (Sec.  330-1  G.  C.)  No  bank  or  trust  com- 
pany shall  have  on  deposit  at  any  one  time  more  than  its  paid 
in  capital  stock  and  in  no  event  more  than  three  hundred  tiiou- 
sand  dollars  ($300,000)  as  an  inactive  deposit. 

Workmen's  Compensation  Act. 

Section  1065-7,  General  Code.  The  Treasurer  of  State 
is  hereby  authorized  to  deposit  any  portion  of  the  state  in- 
surance fund  not  needed  for  immediate  use,  in  the  same  man- 
ner and  subject  to  all  the  provisions  of  the  law  with  respect 
to  the  deposit  of  state  funds  by  such  treasurer;  and  all  in- 
terest earned  by  such  portion  of  the  state  insurance  fund  as 
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may  be  deposited  by  the  state  treasurer  in  pursuance  of  au- 
thority herein  given,  shall  be  collected  by  him  and  placed  to 
the  credit  of  such  fund.  (Ohio  Laws,  Vol.  103,  Page  76,  Sec. 
10). 

Does  this  mean  the  State  Treasurer  can  only  deposit  with 
bank  successfully  bidding  for  State  and  Insurance  Funds,  the 
amount  of  their  capital  stock  of  both  funds  combined,  or  can 
the  Treasurer  deposit  the  amount  of  a  bank's  capital  of  both 
State  and  Insurance  Funds  ?  For  illustration,  if  a  bank  has  a 
capital  of  $125,000  and  bids  for  $125,000  of  State  Funds  and 
$215,000  of  State  Insurance  Funds,  and  both  bids  were  high 
enough  to  class  them  as  successful  bidders,  would  the  Treas- 
urer of  State  be  permitted,  under  this  law,  to  deposit  ivith 
such  bank  $125,000  of  State  Funds  and  $125,000  of  Insurance 
Funds?  In  such  a  case  it  would  have  a  combined  deposit  of 
$250,000,  although  its  paid  up  capital  would  be  but  $125,000." 

I  find  that  this  question  has  been  considered  by  this  depart- 
ment, and  that  on  April  29,  1914,  the  then  Attorney  General  ad- 
vised the  then  Treasurer  of  State  as  follows : 

"No  bank  or  trust  company  is  authorized  to  receive  such 
moneys  in.the  event  that  the  same,  either  alone  or  in  addition 
to  other  state  moneys  on  deposit  with  such  bank  or  trust  com- 
pany, exceeds  in  amount  the  limitations  of.  this  section.  (Re- 
ferring to  section  330-1  G.  C.)" 

This  statement  is  somewhat  ambiguous,  but  that  it  was  evi- 
dently intended  as  an  answer  to  your  question  is  indicated  by  the 
head  notes  of  the  opinion  as  published  in  the  Annual  Reports  of 
the  Attorney  General  for  the  year  1914,  Vol.  1,  page  594,  as  follows : 

"No  bank  shall  have  on  deposit  in  the  aggregate  more 
than  its  paid-in  capital  stock,  and  in  no  event  more  than 
$300,000  as  an  inactive  deposit  whether  the  same  be  made  up 
of  state  funds  or  insurance  or  both." 

With  this  holding  I  agree.  It  is  specifically  provided  in  Section 
1065-7  that  deposits  of  the  State  Insurance  Fund  to  be  made  there- 
under shall  be  "subject  to  all  the  provisions  of  law  with  resjwct  to 
the  deposit  of  state  funds  by  such  treasurer."  In  other  words,  the 
effect  of  this  provision  is  to  constitute  the  state  insurance  fund  a 
state  fund  though  of  a  distinct  character  for  the  purpose  of  the 
state  depository  law.  The  limitation  of  Section  330-1  is  applicable 
to  all  state  funds. 

Having  regard  for  the  manifest  policy  embraced  in  this  section, 
BO  other  conclusion  is  possible  than  that  reached  by  my  predecessor. 


SUPREME  COURT 


MOTION   DOCKET 

10073 — ^Harry  A.  Kangesser  fs.  R. 
J.  ConoYer,  Admr.  Motion  for  an  or- 
der directing:  the  court  of  appeals  of 
Cuyahoga  comity  to  certify  its  rec- 
ord.   Overruled. 

10080 — The  Industrial  Commission 
of  Ohio  Y8.  Blanche  Davidson.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Richland  county  to  cer- 
tify its  record.    Sustained. 

lOOSS^Thomas  J.  Yeager  vs.  Nor- 
folk &  Western  Ry.  Co.  et-al.  Motion 
for  an  order  directing  the ,  court  of 
appeals  of  Franklin  'county  to  certify 
its  record.     Overruled. 

10090 — The  Fred  R.  Jones  Company 
vs.  Charles  F&th  et  al.  Motion  for 
an  ofder  directing  the  court  of  ap- 
peals of  Cuyahoga  county  to  certify 
its  record.     Sustained. 

10092— William  Bay,  Jr.,  et  al.,  vs. 
Judson  Harmon  et  al.,  receivers.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Lawrence  county  to  cer- 
tify its  record.    Overruled. 

10094 — ^Van  Jackson  vs.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  court  of  appeals 
of  Hamilton  county.    Sustained. 

10095— The  Cleveland  Electric  Il- 
luminating Company  vs.  Florence  Dal- 
ton,  an  infant.  Motion  for  an  order 
directing  the  court  of  appeals  of  Cuy- 
ahoga county  to  certify  its  record. 
Overruled. 

10097— John  T.  Luginbuhl  et  al.. 
County  Commissioners,  vs.  State  of 
Ohio  ex  rel.  Edwin  Blank.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Allen  county  to  certify  its  record. 
Overruled. 

10098 — ^John  I.  Luginbuhl  et  al.. 
County  Commissioners,  vs.  State  of 
Ohio  ex  rel.  Edwin  Blank.  Motion  by 
defendant  to  strike  petition  in  error 
from  files  in  Cause  No.  16219  on  the 
general  docket.    Overruled. 

10102 — The    Dayton    &    Troy    Elec- 


tric Ry.  Co.  vs.  H.  E.  Scott,  Treasurer 
et  al.  Motion  for  an  order  directing 
the  court  of  appeals  of  Miami  county 
to  certify  its  record.    Sustained. 

10103— John  F.  Frost  vs.  Henry  D. 
Bokup  et  al.  Motion  for  an  order  di- 
recting the  court  of  appeal  of  Defi- 
ance county  to  certify  its  record. 
Overruled. 

10104— The  Western  &  Southern 
Life  Ins.  Co.  vs.  Alice  R.  Horn.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Hancock  county  to  cer- 
tify its  record.     Sustained. 

10105— State  of  Ohio  ex  rel.  George 
H.  Phelps  vs.  W.  H.  Tomlinson.  Supt. 
of  Insurance.  Motion  by  plaintiff  for 
alternative  writ  of  mandamus  in 
Cause  No.  16260  on  the  general 
docket.     Sustained. 

10106 — Robert  D.  Garrett,  Rcr.,  et 
al.  vs.  Arthur  J.  Beverstock  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Wood  county  to 
certify  its  record.    Overruled. 

10107— The  C.  C.  C.  &  St.  L.  Ry  Co. 
vs.  Calvin  J.  Hoffman.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Lucas  county  to  certify  its  record. 
Overruled. 

10108 — Mary  L.  Martin  et  al.  vs.  The 
City  of  Columbus.  Motion  by  plain- 
tiff to  dispense  with  printing  record  in 
Cause  No.  16214  on  the  general 
docket.    Sustained. 

GENERAL   DOCKET 

16062 — ^B.  F.  Brannon  et  al.  vs.  The 
Board  of  Blducation  et  al.  Crawford. 
Judgment  affirmed. 

16073— The  Ohio  River  Power  Co. 
vs.  City  of  Steuben vllle.  Jefferson. 
Judgment  affirmed. 

16142 — ^Louise  Bowers .  vs.  Leon  B. 
Santoe.    Stark.    Judgment  affirmed. 

16145 — Artman.  Wertenberger  vs. 
State  of  Ohio.  Stark.  Judgment  re- 
versed.   Cause  remanded. 

16175 — The  Patterson  Foundry  & 
Machine  Co.  vs.  The  Ohio  River  Power 
Co.    Columbiana.    Judgment  affirmed. 
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NEW    INCORPORATIONS 

Helgate  Light  &  Power  Co.,  De- 
fiance; $20,000.  W.  R.  Wallace,  Thos. 
R.  Wickenden,  E.  P.  Howell,  J.  F. 
Deatrlck,  R.  A.  Bennett. 

Industrial  Land  &  Building  Co..  Ak- 
ron; $50,000.  J.  G.  Chalfant.  V.  M. 
Greer,  George  Button  Jr.,  Paul  C.  Ba- 
ker. Charles  F.  Fickes,  Clarence  K. 
Becher,  Samuel  R.  Gates. 

Logan  Bottling  Works  Co.,  Logan; 
$10,000.  L.  F.  Hammond,  J.  W.  Don- 
nelly. Lucy  Hamond,  Margaret  Mal- 
ley,  D.  J.  Griffith. 

Lukac  Realty  Co.,  Youngstown; 
$20,000.  Andrew  Lukac.  Susi  Lukac, 
Joseph  Thomas  Lukac,  John  C.  Dulo- 
vich.  John  Basista,  Paul  Kacenga, 
Andrew  Malak. 

Mahoning  United  Commercial  Trav- 
elers County  Club  Co.,  Youngstown; 
$25,000.  Dan  S.  Koehler,  George  F. 
Murbarger,  J.  E.  Peters.  George  M. 
Taylor,  H.  P.  Thompson.  Ji'imes  Stev- 
enson. E.  M.  Braden.  B.  N.  Wirt.  Chaa. 
W.  Wirt,  J.  F.  Dachtler,  J.  B.  Fithlan, 
T.  R.  Phillips. 

Maplewood  Shore  Club  Co.,  Euclid; 
$20,000.  John  H.  Boldon,  Max  P. 
Goodman,  L.  M.  Boldon,  Quentin  C. 
Van  Epp,  Lucien  O.  Van  Epp.. 

Noltie  Agency  Co..  Canton;  $10,000. 
William  A.  Noltie,  James  L.  Sharik, 
Zenlodia  E.  Coy.  Wilbur  D.  Gilmore, 
Robert  W.  Renner. 

New  Jersey  Realty  Co.,  Youngs- 
town; $10,000.  B.  Stetzyuk,  John  Pe- 
rehowsky,  Stephen  Pehelar,  Andrew 
Lukac,  John  A.  Willo. 

Senate  Oil  Co.,  Cincinnati;  $25,000. 
Leo  H.  Beckman,  Louis  T.*eSaint,  W. 
R.  Glawson,  W.  A.  Schumacher,  W. 
A.  Earls. 

Thomas  D.  Prosser  Co..  Wooster: 
$25,000.  Thomas  D.  Prosser.  C.  E. 
Mahon,  N.  H.  Bleil,  F.  A.  Reemer.  E. 
I.  Carnes. 

Thomas  &  Boyle  Building  Co..  Ak- 
ron; $5000.  David  Thomas,  John  H. 
H.  Boyle,  Kenneth  Jensen,  William 
W.  Owsley,  Gladis  Chase. 

Tom  Thumb  Carburetor  Co..  New 
London,  $100,000.  E.  G.  Atkins.  11a 
Atkins.  A.  G.  A.  Schmidt,  R.  T.  Strick- 
land. B.  P.  Cullen. 

Miami  Manufacturing  Co..  Dayton. 
$50,000.     B.  G.  Sommelman,  Abe  Som- 


melman,  Morris  Sommelman,  Blanche 
Sommelman,  Anna  Sommelman. 
Youngstown       Manufacturing       Co.. 

Youngstown,  $200,000.  W.  P.  Hannan. 
E.  J.  Holway,  W.  A.  Carroll,  Ray  N. 
Pretsch,  James  A.  Brennan,  M.  C. 
Hannon. 

Triangle  Automobile  Service  Co.. 
Cleveland,  $10,000.  Mel  Stringer.  EMw. 
W.  Hoffman,  F.  W.  Dixon.  J.  R.  Rabin- 
son,  George  T.  Bauder. 

Lakeside  Metal  and  Wool  Stock 
Co..  Cleveland,  $150,000.  Irwin  N. 
Loeser.  Isaac  Grodin.  Samuel  Sllber- 
man,  Emanuel  H.  Silberman,  Gustav 
L.  Silberman. 

Rubber  City  Sand  and  Gravel  Co., 
Akron,  $500,000.  Hal  G.  Knight.  G.  F. 
Schnee,  Frankfe  Russ,  Charles 
Schnackel,  John  C.  Grimm. 

J.  H.  I^ase  Drug  Co..  Salem.  $30,000. 
John  H.  Lease,  C.  W.^Kaminskv.T.  L. 
I^ase,  John  S.  McXutt.  Frank  Flodin?. 

Perfection  Trailer  &  Mfg.  Co..  Cleve- 
land, $25,000.  Arthur  F.  Brown,  W^il- 
liam  R.  Unke.  H.  F.  Rieske,  Howard 
C.  Brown.  Paul  Apple. 

H.  R.  Co..  Cleveland,  $10,000.  I>eo 
W.  Ulmer,  Mary  McDowell,  Louis  R. 
Lanzo,  H.  Rothman,  F.  W.  l^anerin. 
(Buying  and  selling  textile  merchan- 
dise.) 

Holt-Welsh  Co.,  Cleveland.  $25,000. 
Thomas  T.  Holt.  Leonard  W.  Smith, 
Earl  R.  Preble,  Gordon  A.  Rieley,  A.  C. 
Green. 

Sigma  Theatre  Co..  Lima,  $100,000. 
A.  J.  Ritzier,  D.  H.  Kirwan,  T.  Reed 
Dunlap,  Oliver  Kies.  H.  E.  Garllng. 

Cleveland  Rubber  Mould  &  Machine 
Co..  Cleveland,  $1,000,000.  G.  S.  Win- 
ner, F.  J.  Fairfield,  H.  M.  Frantz.  I. 
Frantz,  J.  H.  Morris. 

Viel  Grocery  and  Produce  Co.,  Cin- 
cinnati, $75,000.  F.  August  Viel.  Fran- 
ces Viel.  Eleanor  Wlebking.  Paul  F. 
Viel.  Fred  E.  Wiebking. 

National  Serve  Self  Shoe  Co.,  Cleve- 
land. $20,000.  Joseph  Urdan?.  David 
TTrdanK.  Sam  H.  Urdang,  Bessie  S.  Tr- 
dang.  M.  L.  Bernstein. 

A.  G.  Sharp  Lumber  Co.,  Youngs- 
town, $250,000.  A.  G.  Sharp.  Philip 
Vogelberger.  G.  J.  Frank,  A.  K.  Kep- 
ner,  B.  A.  Jones. 
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Union  Improvement  Co.,  Ashtabula, 
15,000.  S.  L.  Tobes,  Fred  Davis,  Geo. 
E.  Curtis,  E.  S.  Hedberg,  C  Ll  Shaylor. 

Jonestown  Equity  Exchange  Co., 
Jonestown,  $15,000.  William  H.  Lloyd, 
David  J.  Breese.  D.  Haydn  EJvans,  B. 
A.  Rowland,  R,  O.  Evans. 

Curtice  State  Bank,  Curtice,  Ottawa 
County,  $25,000.  George  A.  Bumpus, 
Albert  Dier,  A.  M.  Lorenzen,  Charles 
P.  Lunn,  Hiram  Walters,  D.  O.  Shep- 
herd. 

Stenbenvllle  Hotel  Co.,  Steuben viUe, 
$600,000.  W.  R.  Johnson,  Charles  D. 
Simeral.  Albert  G.  Lee,  J.  W.  Gill,  E. 
El  Erskine. 

Walbridge  State  Bank,  Walbridge, 
$25,000.  Author  H.  Rlne,  William  W. 
Charles,  Andrew  J.  Steins,  August  J. 
Hhn.  Alonzo  Tyler,  John  Isch. 

Pleasant  Hill  T^nd  Co.,  Cleveland, 
$10,000.  W.  J.  Crawford,  Jr.,  I.  L. 
Hughes,  R.  A.  Wilbur,  O.  L.  Hays, 
Charles  S.  Wachner. 

Chatten  Fruit  Products  Co.,  Cincin- 
nati, $10,000.  D.  E.  Chatten,  B.  A. 
Bode,  N.  L.  Chatten,  A.  B.  Bode,  A.  F. 
Pid^eon. 

Cleveland  Fifty-Flfty  Co.,  Cleveland. 
$25,000.  Wm.  M.  Raynolds,  H.  J. 
WeiU.  H.  E.  Gfesham,  E.  C.  Heil.  J.  A. 
Melcher.  (Non-intoxicating  bever- 
ages.) 

Cleveland  Roadway  Improvement 
Co.,  Cleveland.  $50,000.  Edward 
Younger.  L.  M.  Sewell,  A.  J.  Pejsa,  M. 
T.  VoUmer.  G.  E.  Morgan. 

Dunbridge  State  Bank,  EHinbridge, 
$25,000.  L.  A,  Trepanier,  P.  D.  Trepa- 
nier,  J.  M.  Smith,  A.  G.  Hale,  O.  A. 
Brown. 

Euclid  Eighteenth  Co..  Cleveland, 
$.'0,000.  H.  H.  Hampton,  Cary  R.  Al- 
bum, E.  M.  Denner.  W.  C.  Graves,  V. 
L  Cahill.  (Real  estate,  constructing 
factories,  etc.) 

Econ  Oil  &  Gas  Co.,  Lima,  $10,000 
Harley  N.  Piper,  A.  J.  Mueller.  F.  A 
Bryan,  A.  M.  Herrett,  S.  P.  Kohn. 

Elyria  Specialty  Co..  Elyria,  $10,000 
R.  C.  Dailey.  Mark  Cave,  T.  L.  Hoi 
lingsworth,  W.  W.  McConnell,  H.  Kel 
lo^g  Day.  (Manufacturing  sprinklers 
rubber  compounds.) 

Gem  Auto  Parts  Co..  Dayton.  $10, 
000.  Philip  Burger,  Albert  A.  Horts 
man.  Calvin  H.  Merrick.  William  H 
Frame,  Lewis  P.  Poto. 

Goldie  Auto  Livery  Co.,  Cleveland 
$10,000.  I.  Grohs,  S.  I.  Powell,  F.  M 
Wheeldin,  P.  Kuederle,  Morris  Siegel 


International  Texas  Oil  Co.,  Cleve- 
land, $500,000.  J.  T.  Hervey,  David 
Reinohl,  Walter  F.  Felton,  L.  M.  Black, 
Frank  J.  Svobody. 

Jugo  Slav  Ticket  Agency  and  For- 
eign Exchange  Co.,  Cleveland,  $1,000. 
August  Zupancic,  Zvonko  No^utk, 
Frank  Birtich,  Luis  Zupanc,  Charles 
F.  Kuehn. 

Municipal  Paving  Brick  Co.,  Ports- 
mouth, $10,000.  Simon  Labold,  W.  U 
Hitchcock,  F.  L.  Manning,  John  Pee- 
bles, G.  E.  Carlyle.  H.  B.  Murray.  Jr. 

MFC  Leatner  Co.,  Zanesville,  $50,- 
000.  Max  Findeiss,  Frank  C.  Wehow- 
sky,  Clyde  L.  Risen,  Stanley  J.  Crew, 
John  Etzel. 

Market  Street. Apartment  Co.,  Lima, 
$15,000.  Ralph  P.  Mackenzie,  W. 
Holmes  Mackenzie,  Frank  W.  Holmes. 
•Calvin  Basinger,  Wm.  E.  Metzger.  J. 
Y.  Badeau,  A,  F.  Basinger,  Harri  O. 
Jones,  H.  A.  Holdridge,  B.  H.  Holmes, 

F.  L.  Foust. 

Prospect-Bolivar  Co.,  Cleveland,  $1,- 
000.  C.  R.  Cross,  D.  R.  Wilkin,  C.  A. 
Alexander.  Paul  Keough,  I.  M.  Mc- 
Donough. 

Shield  Building  Co.,  Cleveland,  $10,- 
000.  John  T.  Bridwell,  C.  T.  Kirkbride, 
L.  A.  Whitman,  Hubert  B.  Fuller,  G. 
H.  Knight. 

Toledo  Trenching  Co.,  Toledo,  $10,- 
000.  E.  A.  Koster,  G.  A.  Gessner,  B.  A. 
Hayes,  J.  E.  Carhartt.  E.  *M.  Sieloff. 

Unlopolis  Grain  Co.,  Uniopolis,  $30,- 
000.  E.  A.  Faler,  W.  E.  Miller,  Frank 
Sheipllne.  C.  M.  Grover,  F.  E.  Naus, 
Roy  Shaw. 

Wilson  Auto  Service  Co.,  Youngs- 
town,  $5,000.  Goldy  Kreager  Gate- 
man,  Jacob  Penner.  Harry  Sandson, 
Charles  E.  Nadler,  Howard  Wise. 

Peters   &   Herron     Co.,     Colunfbus, 
$400,000.    M.  K.  McGaughy,  Charles  M. 
Peters,  H.   C.   Phelps,  Louis*  N.  Reif,    . 
George  E.  Kibler.     (General  merchan- 
dising business.) 

American  Model  laundry  Co.,  To- 
ledo. $25,000.     Jacob  Diamond,  Frank 

G.  Thomson.  Olivia  Varrell,  Louis  Ja- 
cobson,  Henry  Z.  Ungar. 

Arrow  Trucking  Co.,  Clevefttnd,  $10,- 
000.  Charles  W.  Scrimshaw,  George 
H.  Eaton,  Ethel  M.  Parle,  A.  M.  Stetz- 
elberger,  A.  P.  Howell. 

Anchor  Cartage  Co.,  Cleveland,  $30.- 
000.  Ralph  W.  Sanborn.  Hiram  H. 
Moore.  Charles  T.  Rich,  Clark  T.  Mc- 
Connell, George  T.  McConnell. 
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Department  Repoets 


A.  Cherna  Co.,  Cleveland,  $50,000. 
Charles  S.  Reed,  Dr.  A.  Ohema,  Max 
E.  Ziicker,  Joseph  Mnuzzlay,  Andrew 
Dones. 

Barnesville  Coal  Co.,  Bamesville, 
$5,000.  \V.  H.  Patterson,  Elizabeth 
Patterson,  Florence  A.  Patterson,  E.  J. 
Patterson,  E.  B.  Galloway. 

Bola  Products  Co.,  Cleyeland,  $25.- 
000.  Wm.  M.  Raynolds,  H.  J.  Weitz. 
H.  E.  Gresham,  E.  C.  Hall.  J.  A.  Mel- 
cher. 

Chippewa  Lake  Community  Co., 
Chippewa  Lake,  $100,000.  A.  M. 
Beach,  W.  H.  Townsend,  Arttiur  Van 
Epp,  M.  C.  Kindig^  Dawson  S.  I^ng- 
acre. 

Cleveland  Akron  'Buss  Line  Co., 
Cleveland,  $25,000.  Ralph  Sanborn, 
Hiram  H.  Moore,  Charles  T.  Rich, 
Clark  T.  McConnell,  George  T.  McCon- 
nell. 

Davies  Co.,  Cleveland,  $10,000.  I.  R. 
Davies,  George  H.  Burrows,  A.  S.  Da- 
vies.  F.  J.  Fairfield,  G.  S.  Winner. 

East  Fourteenth  Realty  Co.,  Cleve- 
land. $50,000.  Arnold  C.  Saunders,  Jr., 
Parker  F.  Wilson,  Herbert  H.  Lock- 
wood,  King  Tolles,  J.  P.  Drach. 

L.  A.  Kichler  Co.,  Cleveland,  $50,000. 
George  Q.  Keeley,  E.  P.  Strong,  Fred 
(Ladies'  apparel  and  accessories.) 
Desberg,  C.  A.  Byrne,     A.  M.  Kelley 

Maul  Stone  Co.,  Toledo,  $10,000 
Howard  Lewis,  P.  F.  Thomas,  A.  M 
Johnson,  P.  W.  Alexander,  Ellery  G 
Bean. 

Massillon  Oil  and  Refining  Co..  Mas 
sillon,  $25,000.  Howard  R.  Smith 
Charles  W.  Myers,  George  A.  Hawver 
Charles  Burd,  Homer  S.  Robinson. 

Ohio  Motorist  Publishing  Co.,  Cleve 
land,  $500.     Walter  D.  Meals,  Charles 
S.  Reed,  J.  B.  Zerbe,  Margaret  A.  Cul 
len,  W.  K.  Gardner. 

Rogers  Shoe  Co.,  Canton,  $10,000.  I 
S.  Weil,  J.  H.  I^ighninger,  H.  C 
Church,  Jr.,  K.  F.  Suhr,  Max  E.  Bruns 
wick. 

Retail  Dealers  Coal  Co..  Roseville 
$35,000.  Roy  E.  Sagle,  Lucy  E.  Sagle 
Eidyth  S.  Hamilton,  Cora  B.  Sagle 
Florence  L.  Koon. 

Test  Restaurant  Co.,  Akron,  $60,000 
Edward  T.  Test.  R.  IT.  Norton,  Lettle 
U  Test,  Jennie   Strouse,  J.  B.  Kittel 
berger. 

Toledo  Chemical  Co.,  Toledo,  $10, 
000.  Sigmond  Sanger,  Albert  J.  Kranz 
Otto  H.  Spengler,  M.  Siglow,  T.  W^oos 
ter. 


Increases 

Atlas  Foundry  Co.,  Cleveland;    $10.- 
000  to  $200,000. 

Cliffside  Building  A  Investment  Co.. 
Rocky  River;  $26,000  to  $100,000. 

Columbus   Sand   &  Gravel  Co.,   Co- 
lumbus; $20,000  to  $50,000. 

Cleveland    Home     Builders'   Realty 
Co.,  Cleveland;   $10,000  to  $1,000,000. 

Mohawk  Coal  Co.,  Wellston.  $50,000 
to  $100,000. 

Powers-House  Co.,  Cleveland;   $5000 
to  $10,000. 

Youngstown     Glass     &     Paint   Co.,. 
Youngstown;  $90,000  to  $140,000. 

Schwartz-Van   Worraer     Co.,    North 
Ridgeville.  $25,000  to  $50,000. 

Gem  City  IJfe  Insurance  Co..    Day- 
ton, $100,000  to  $500,000. 

India  Tire   and   Rubber   Co..    Moga- 
dore.  $500,000  to  $1,500,000. 

Simmons  Hardware  Co.,   of  Toledo. 
Toledo.  $200,000  to  $500,000. 

Condit    Farmers'    Co-operative     Co.. 
Condit.  $40,000  to  $60,000. 

Cascam  Realty  Co.,  Cleveland.   $1.V 
000  to  $40,000. 

Sharon    Clay    Products    Co..    Rrook- 
fleld,  $100,000  to  $125,000. 

Columbus  Guarantee  Mortgage   Co.. 
Columbus.  $10,000  to  $500,000. 

Dimler-Himes  Tool  Co.,  Dayton.  $12.- 
000  to  $20,000.  

Orrville  Savings  Bank,  Orrville,  $40.- 
000  to  $50,000. 

Painesville  Elevator  Co.,  Painesville. 
$20,000  to  $100,000. 

Henkel  Co.,  Fremont,  $200,000  to  $2.- 
000.000. 

J.  A.  Haller  Construction  Co.,  Akron. 
$10,000  to   $20,000. 

Pam  .B.  Wolf  Shoe  Co.,   Cincinnati. 
$150,000  to  $300,000 

Wel-Bllt  Homes  Co.,  Cleveland.  $10.- 
000  to  $.50,000. 

Guernsey  Oil  Co..  Buffalo.  $10,000  to 
$25,000. 

Mercator     Realty      Co..    Cincinnati. 
$10,000  to  $600,000. 

Decreases 

Seven-Forty    Superior    ^ve.,    Cleve- 
land: $100,000  to  $5000. 

Fish   Stone  Co..   Columbus;    $40,000 
to  $10,000. 

Dunlnp   Ponv  Co..  Greenfield.   Sl'^O.- 
000  to  $100,000. 

Alexander     Brothers     Lumber     Co.. 
Canton.  $100,000  to  $1,000. 

Kinnear-Gaeer  Mfg.  Co..   Columbus, 
$200,000  to  $20,000. 

Kue:el-Mnehlenkamp  Co.,  Cincinnati. 
$30,000  to  $19,500. 


PUBLIC  UTILITIES  COMMISSION 


No.  879 — In  the  Matter  of  the  Appeal  of  The  Columbus  Gas  &  Fuel 
Company  From  the  Ordinance  Passed  by  the  City  of  Columbus, 
Ohio^  June  12, 1916,  Fixing  the  Maximum  Gas  Rate  in  the  City  of 
Cohimbus,  Ohio,  at  Thirty  Cents  Per  Thousand  Cubic  Feet. 


(Tenative  Valuation  Certified  April  25,  1919.) 

This  matter  coming  on  this  day  for  further  consideration  upon 
the  complaint  and  appeal  of  The  Columbus  Gas  &  Fuel  Company  of 
and  from  the  ordinance  passed  by  the  city  of  Columbus,  Ohio,  on 
the  12th  day  of  June,  1916,  fixing  the  maximum  gas  rate  in  the  dty 
of  Columbus,  Ohio,  at  thirty  cents  per  thousand  cubic  feet : 

And  the  commission  coming  now  to  value  the  property  of  said 
The  Columbus  Gas  &  Fuel  Company  used  and  useful  for  the  con- 
venience of  the  public  in  the  furnishing  of  natural  gas  service,  and 
after  considering  the  inventory  of  its  said  property  filed  herein  by 
said  The  Columbus  Gas  &  Fuel  Company,  the  evidence  and  exhibits, 
and  having  completed  an  inventory  and  valuation  of  said  property, 
and  being  fully  advised  in  the  premises : 

The  commission  finds  and  ascertains  the  value  of  the  several 
classes  and  kinds  of  property  of  said  The  Columbus  Gas  &  Ffiel 
Company  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  natural  gas  service,  and  of  said  property  as  a  whole, 
as  of  July  12th,  1919,  with  the  unit  prices  thereof  the  fair  prices 
obtaining  between  the  dates  July  1st,  1919,  and  July  1st,  1918,  to 
be  as  set  forth  in  the  following  summary,  namely : 

(Tentotive  Valuation  Certified  April  25,  1919.) 

The  Columbus  Gas  &  Fuel  Co. 

Summary — Inside  City  and  Metropolitan  District.    Priced  for  Original  Paving. 

Reproduc-        Total  De>  Present 

.  Description  tion  Value        preciation  Value 

Gas  holder  and  regulator  sites  in- 
side city  --.. $      13,325.00       $      13,352.00 

Regulators  and  measuring  station — 

sites  —  metropolitan  1,678.00      1,678.00 

Office  shop  and  pipe  storage  site 87,231.30      87,231.30 

Total   Land $    102,261.30       $    102,261.30 
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DEPAETMENT  REPOBtS 


Description 
Structures: 

Holder  station J 

Measuring  stations  

Regulator  stations  inside  city 

Regulator  stations — metropolitan  .... 

South  section  of  office  building  and 

shop 


Reproduc- 
tion Value 

2,708.30 

5,031.85 

9,191.76 

983.04 

58,052.85 


Total  De- 
preciation 


$ 


647.98 

767.17 

1,918.52 

103.51 

8,707.92 


Present 
Value 

f       2,060.32 

4^64.68 

7,273.24 

879.53 

49,344.93 


Total  Structures  ^     75,967.80 

Equipment,  Transmission  Storage 
and  Distribution: 


I  12,145.10       $      63,822.70 


Holder  stations  

Measuring  stations  

Regulator  equipment  inside  city 

Regulator   equipment — ^metropolitan 
Regrulator  equipment  on  customers 

premises— inside  city  

Metropolitan  

Mains — Inside  city  

Mains — Metropolitan    

Services — Inside  city  ~. 

^rvices — Metropolitan    

Meters — Inside  city  

Meters — Metropolitan    


%    179,476.63 

14,714.10 

20,064.46 

2,852.56 

9,889.51 

208.23 

1,269,326.55 

146,039.20 

296,965.84 

4,729.24 

26,563.93 

11,359.91 


%  62,241.73 

2,540.60 

2312.71 

215.18 

5,402.23 

23.52 

575,934.55 

36,304.04 

195,726.25 

1,163.38 

11,094.07 

3,021.85 


$    117,234.90 

12,173.50 

17,751.75 

2,637.38 

4,487.28 

184.71 

693,392.00 

109,735.16 

101,239.59 

3,565.86 

15,469.86 

8,338.06 


Total  » ^1,982,190.16 

General  Equipment. 

Furniture  and  fixtures  _ $     27,134.45 

Autos,  horses  and  wagons _ 15,094.78 

Tools  and  implements 7,904.38 


$895,980.11       $1,086,210.05 


%  3,268.32 
6,620.02 
1,019.68 


23,866.13 
8,474.76 
6384.70 


,  Total    %     50,133.61  $  10,908.02  $      39.225.59 

Sub-total— Physical  property $2,210,552.87  $919,033^23  $1,291,519.64 

Material  and  supplies ^ $     34,847.33  $        723.31  $     34,124.02 

Total  physical  property  forwarded..$2,245,400.20  $919,756.54  $1,325,^43.66 

The  Columbus  Gas  &  Fuel  Co. 
Summary — Continued — Inside  City  and  Metropolitan  District 

Brought   forward    $2,245,400.20       $919,756.54       $1,326,643.66 

Overheads  and  Intangibles: 

tOmissions    107,156.95 

*  Preliminary  organization  and  fran- 
chise expense 85,000.00 

{Taxes,    $2,210,552.87  X  1.40 31,610.91 

{Interest  $2,434,320.73 146,059.24 

Working  capital   , 49.095.05 

{{Going  concern  value  400,000.00 


45,987.83 


61,169.12 

85,000.00 
31.610.91 

146,059.24 
49,095.05 

400,000.00 


Total  intangible  and  overheads..$    818,922.15 

Total  used  .and  useful  property  in- 
side city  and  metropolitan $3,064,322.35 

property  outside    metropolitan    dis- 

,       trict    $     50,081.63 

^       Total  used  and  useful  property..$3,114,403.98 

Useful,  but  not  used  propery $    742,822.81 


$  45,987.83 

$965,744.37 
$  15,324.78 
$981,069.15 
$217,417.62 


$    772,934.32 

$2,098,577.98 
$  34,756.85 
$2,133,334.88 
525,405.19 


Totol  all  property $3,857,226.79   $1,198,486.77      $2,658,740.02 
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{These  items  beinsr  based  on  a  percent  of  certain  parts  of  all  of  the  physi- 
cal property,  they  are  subject  to  correction  to  correspond  with  any  changes 
made  after  the  hearing  in  the  items  on  which  they  are  based. 

*These  items,  being  proper  items  for  consideration,  are  included  but  the 
amounts  are  only  estimates,  based  on  data  submitted  by  the  company,  and 
will  be  revised  in  fixing  the  permanent  valuatidii-  to  correspond  with  the  evi> 
dence  and  the  results  of  further  investigation  to  be  made  after  testimony  has 
been  submitted  on  the  hearing  relative  to  the  valuation. 

iiltThis  item  being  a  proper  item  for  consideration  but  which  under  the 
ruling  of  the  Supreme  Court  must  be  proven  by  the  company,  is  included;  but 
the  amount  is  the  company's  estimate  of  the  minimum  sum  which  it  claims  its 
ability  to  sustain  by  evidence.  The  amount  will  be  revised  or  eliminated  in 
figuring  the  permanent  value  to  correspond  with  the  proof,  and  the  further  in- 
vestigation of  the  commission  after  the  testimony  has  been  submitted  rela- 
tive to  the  valuation. 

The  Columbus  Gas  &  Fuel  Co. 
Summary — Outside  Metropolitan  District.     Priced  for  Original 

Reproduc-        Total  De- 
Description  tion  Value        preciation 

Structures: 

Equipment,  Transmission,  Storage  and 
Distribution: 

Regulator  stations  ...- 1,256.53 

Regulator  customers 532.67 

Mains 33,917.06 

Services   2,848.94 

Meters    :.. 3,225.75 


Paving. 

Present 
Value 


$41,780.95 
Total  physical  property .J42,086.91 

Orerlicad  and  Intangible  Items: 

JOmissions    $  2,104.34 

*  Preliminary  organization  and  franchise 

expense 1,600.00 

JTaxes,  |42,086.91X1.43  601.84 

{Interest,  $46,393.18X6  2,783.59 

Working  capital 904.95 


121.76 

213.63 

12,188.79 

1,088.34 

970.49 

$14,583.01 
$14,595.03 


1,134.77 

319.04 

21,728.27 

1,760.60 

2,255.26 

$27,197.94 
$27,491.88 


$      729.76        $  1,374.59 


1,600.00 
601.84 

2,783.59 
904.95 


Total  intangible  and  overheads $^  7,994.72        $     729.75        $  7,264.97 

Total  property  $50,081.63        $15,324.78        $34,756.85 

{These  items  being  based  on  a  percent  of  certain  parts  or  all  of  the  physi- 
cal pn^>erty,  they  are  subject  to  corrections  to  correspond  with  any  changes 
made  after  the  hearing  in  the  items  on  which  they  are  based. 

^This  item  being  a  proper  item  for  consideration  is  included  but  the 
amount  is  only  estimated,  based. on  data  submitted  by  the  company,  and  will 
be  revised  in  fixing  the  permanent  valuation,  to  .correspond  with  the  evi- 
<ience  and  the  results  of  the  further  investigation,  to  corrospind  with  the  evi- 
has  been  submitted  on  the  hearing  relative  to  the  valuation. 

The  Columbus  Gas  &  Fuel  Co. 

Summary — Useful  but  not  Used  Property.     Priced  for  Original  Paving. 

Uiid: 

Old  artificial  gas  works  and  holder 

site    $     36350.00 

&qoip]iient.  Transmission,  Storage 
and  Diatribotim: 

Mains  509,062.70 

Services 108,657.62 


$     36,350.00 


152,718.81 
54,328.81 


356,343.89 
54,328.81 


Total  Equipment  $   617,720.32      $207,047.62      $   410,672.70 
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Dbpabtment  Reposts 


Description 

Overhead  and  Intangrible  IteihB: 

^Omissions    ...'. $ 

*  Preliminary  organization  and  fran- 
chise expense  

JTaxes,  $664.070.32 X. 92   

Jlnterest,  $715,973.79X3.75  


Reproduc- 
tion Value 


Total  De- 
preciation 


Present 
Value 


30,886.02       $  10,370.00       $     20,516.02 


25.000.00 

6,017.45 

26,849.02 


25,000.00 

6,017.45 

26,849.02 


Total  overheads  and  intangibles $     88,752.49       $  10,370.00      $     78,382.49 

Total  property  useful  but  not  used....$    742,822.81       $217,417.62       $    525,405.19 

.  tThese  items  being  based  on  a  percent  of  certain  parts  of  all  of  the  physical 
property,  they  are  subject  to  correction  to  correspond  with  any  changes  made 
after  the  hearing  in  the  items  on  which  they  are  based. 

♦These  items  being  proper  items  for  consideration,  are  included,  but  the 
amounts  are  only  estimates,  based  on  data  submitted  by  the  com.pany,  and 
will  be  revised  in  fixing  the  permanent  valuation  to  correspond  with  the  evi- 
dence and  the  results  of  further  investigation  made  after  testimony  has  been 
submitted  on  the  hearing  relative  to  the  valuation. 

But  the  item  designated  as  "going  concern  value"  contained  in  the 
aforesaid  valuation  is  included  subject  to  proof  by  the  said  com- 
t)any  as  to  the  correctness  and  amount  thereof;  and  the  items  of 
overhead  which  are  based  upon  a  percentage  of  physical  property 
are  also  subject  to  such  revision  as  may  arise  from  changes  in  the 
valuation  of  the  physical  property.    It  is,  therefore, 

Ordered,  That  notice  of  such  valuation  so  placed  upon  the  said 
property,  be  transmitted,  by  registered  letter,  to  said  The  Colum- 
bus Gas  &  Fuel  Company  and  to  the  Mayor  of  the  City  of  Colum- 
bus, Ohio,  all  as  pt*ovided  for  under  Section  499-12  of  the  General 
Code  of  Ohio.    It  is  further 

Ordered,  That  all  inventoriies,  valuations,  transcripts  and  ex- 
hibits be  filed  and  considered  as  a  part  of  the  record  herein.  It  is 
further 

Ordered,  That  the  commission  reserve  the  right,  in  the  event 
it  shall  determine  the  aforesaid  inventory  to  be  incomplete  and  in- 
accurate, or  that  said  valuation  is  incorrect,  to  make  such  changes 
therein  as  may  be  necessary  before  said  tentative  valuation  shall 
become  final. 


Public  Utiuties  Commission 
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No.  880 — ^In  the  Matter  of  the  Appeal  of  The  Federal  Gas  and  Fuel 
Company  from  the  Ordinance  Passed  by  the  City  of  Columbus, 
Ohio,  June  12,  1916,  Fixinfir  the  Maximum  Gas  Rate  in  the  City 
of  Columbus,  Ohio,  at  Thirty  Cents  per  Thousand  Cubic  Feet. 


(Tentotive  Valuation  Certified  April  25,  1919.) 

This  matter  coming  on  this  day  for  further  consideration 
upon  the  complaint  and  appeal  of  The  Federal  Gas  and  Fuel  Com- 
pany of  and  from  the  ordinance  passed  by  the  City  of  Columbus, 
Ohio,  on  the  twelfth  day  of  June,  1918,  fixing  the  maximum  gas 
rate  in  the  city  of  Columbus,  Ohio,  at  thirty  cents  per  thousand 
cubic  feet: 

And  the  Commission  coming  now  to  value  the  property  of 
said  The  Federal  Gas  and  Fuel  Company  used  and  useful  for  the 
convenience  of  the  public  in  the  furnishing  of  natural  gas  service, 
and  after  considering  the  inventory  of  its  said  property  filed  herein 
by  said  The  Federal  Gas  and  Fuel  Company,  the  evidence  and  ex- 
hibits, and  having  completed  an  inventory  and  valuation  of  said 
property,  and  being  fully  advised  in  the  premises : 

The  Commission  finds  and  ascertains  the  value  of  the  several 
classes  and  Icinds  of  property  of  said  The  Federal  Gas  and  Fuel 
Company  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  natural  gas  service,  and  of  said  property  as  a  whole, 
as  of  July  twelfth,  1919,  with  the  unit  prices  thereof  the  fair  prices 
obtaining  between  the  dates  July  first,  1913,  and  July  first,  1918, 
to  be  as  set  forth  in  the  following  summary,  namely : 

The  Federal  Gas  &  Fuel  Co. 
Summary — Inside  City  and  Metropolitan  District.    Priced  for  Original  Paving. 

Reproduc-        Total  De-  Present 

Description  tion  Value        preciation  Value 

Und: 

Regulator   Sites   I  3,249.00  $  3,249.00 

OfRce  Bldg.  and  Garage  Site 15,009.16  15,009.35 

Total  Land  ..$18,258.35  $18,258.35 

Stnictiires: 

Measuring    Stations $     352.02  $       37.25  $     314.77 

Regulator   Houses,   Inside   City 4,340.17  641.15  3,699.02 

Reg^ator   Houses,   Metropolitan 178.75  8.94  169.81 

North  Section  of  Office  Bldg 40,799.41  2,079.72  38,719.69 

Totel  Structures  $45,670.35        $  2,767.06        $42,903.29 


102  Department  Reports 

Reproduc-        Total  De-  Present 

Description  tion  Value        preciation  Value 

jtlquipment.  Transmission,   Storage 

and  Distribution: 

Measuring    Stations    - $  1,118.06  $       139.06      $  979.00 

Regulators  Inside  City  19,057.88  2,018.05  17,039.83 

Regulators  Metropolitan  651.48  32.56  618.87 

Mains   Inside   City 564,547.73  216,467.28  348,080.45 

Mains  Metropolitan   26,552.03  7,383.14  19,168.89 

Services   Inside   City 92,805.49  34,599.36  58,206.13 

Services,   Metropolitan    2,134.67  827.17  1,307.50 

Meters    Inside    City > 123,076.67  34,778.53  88,298.14 

Meters   Metropolitan  2,645.20  761.75  1,883.45 

Total    $    832,589.16      $297,006.90      $    535,582.2t5 

£2quipment.  General: 

Furniture  &  Fixtures, — 

Gas    Office    $       3,298.81       $        482.73       %       2,816.08 

Autos,   Horses   and   Wagons 2,291.25  966.25  1,325.00 

Tools,  and  ImplemenU  1,255.85  312.72  943.13 

Total    %       6,845.91       $     1,761.70       $        5,084.21 

Total   Property  885,105.42        301,535.66  583,569.76 

Material   &   Supplies 9,762.65  283.63  9,479.02 

Total   Physical   Property $    894,868.07        301,819.29  593,048.78 

The  Federal  Gas  &  Fuel  Co. 

Summary — Inside  City  and  Metropolitan  District.    Priced  for  Original  Pavinp. 

Total  Physical  Property 

Brought  Forward  $    894,868.07       $301,819.29  593,048.78 

Overheads  and  Intangibles: 

JOmissions    $  44,743.40           15,090.96  29,652.44 

♦Preliminary  Org.  and  Franchise 

Expense    35,000.00  35,000.00 

JTaxes    $894,863.07x92   8,232.79  8,232.79 

^Interest  $973,081.61x3.75   _ 36,490.56  36,490.56 

Working  Capital  19,751.60  19,751.60 

tt  Going   Concei*n  Value 105,000.00  105,000.00 

Total  Overheads  &  Intangibles $    249,218.35  $  15,090.96  $    234,127.39 

Total  Property  Inside  City 

and   Metropolitan  $1,144,086.42  $316,910.25  $    827,176.17 

Property   Outside    Metropolitan 14,167.89  2,336.75  11,831.14 

Grand  Total  .....$1,158,254.31       $319,247.00       $    839,007.31 

:|:These  items  being  based  on  a  per  cent  of  certain  parts  or  all  of  the 
physical  property,  they  are  subject  to  corrections  to  correspond  with  any 
changes  made  after  the  hearing  in  the  items  on  which  they  are  based. 

♦These  items  being  proper  items  for  consideration,  are  included  but  the 
amounts  are  only  estimates,  based  on  data  submitted  by  the  company  and 
will  be  revised  in  fixing  the  permanent  valuation,  to  correspond  witn  the  evi- 
dence and  the  results  of  further  investigation  to  be  made  after  testimony  has 
been  submitted  on  the  hearing  relative  to  the  valuation. 

tt1*hi8  item  being  a  proper  item  for  consideration  but  which,  under  the 

'  ruling  of  the  Supreme  Court  must  be  proven  by  the  companv^  is  included;  but 
the  amount  is  the  company's  estimate  of  the  thinimum  which  it  claims  its 
ability  to  sustain  by  evidence.    The  amount  will  be  revised  or  elimianted  by 

.  fixing  the  permanent  value  to  correspond  with  proof,  and  the  further  in- 
vestigation of  the  Commission  after  testimony  has  been  submitted  relative  to 
the  valuation. 
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The  Federal  Gas  &  Fuel  Co. 
Summary — Outside  Metropolitan  District.    Priced  for  Original  Paving 

Reproduc-        Total  De-  Present 

Description  tion  Value        preciation  Value 

Equipment,  Transmission,  Storage 

and  Distribution: 

Mains   $      12,288.88       $    2,226.48      $     10,063.30 

Orerhead  &  Intangible  Items: 

tOmissions   b%   614.44  111.27                  503.17 

♦Preliminary  &  Org.  Expense 400.00  400.00 

tTaxes    $12,288.88  x  .92 113.06  113.06 

tinterest   $13,416.38x3.75   503.11  503.11 

Workii^    Capital    ^...  248.40  248.40 

Total    $        1,879.01       $        111.27       $        1,767.74 

$      14,167.89       $     2,336.75       $     11,831.14 

^These  items  being  based  on  a  per  cent  of  certain  parts  or  all  6f  the 
physical  property,  they  are  subject  to  corrections  to  correspond  with  any 
changes  made  after  the  hearing  in  the  items  on  which  they  are  based. 

*These  items  being  proper  items  for  consideration^  are  included  but  the 
amounts  are  only  estimates,  based  on  data  submitted  by  the  company  and 
will  be  revised  in  fixing  the  permanent  valuation,  to  correspond  with  the  evi- 
dence and  the  results  of  further  investigation  to  be  made  after  testimony  has 
^en  submitted  on  the  hearing  relative  to  the  valuation. 

But  the  item  designated  as  ''Going  Concern  Value"  contained 
in  the  aforesaid  valuation  is  included  subject  to  proof  by  the  said 
company  as  to  the  Correctness  and  amount  thereof;  and  the  items 
of  Overhead  which  are  based  upon  a  percentage  of  physical  prop- 
erty are  also  subject  to  such  revision  as  may  arise  from  changes 
in  the  valuation  of  the  physical  property.     It  is,  therefore, 

Ordered,  That  notice  of  such  valuation  so  placed  upon  the  said 
IH-operty,  be  transmitted,  by  registered  letter,  to  said  The  Federal 
Gas  and  Fuel  Company  and  to  the  Mayor  of  the  City  of  Columbus, 
Ohio,  all  as  provided  for  under  Section  499-12  of  the  General  Code 
of  Ohio.     It  is  further 

Ordered,  That  all  inventories,  valuations,  transcripts  and  ex- 
hibits be  filed  and  considered  as  a  part  of  the  record  herein.  It  is 
further 

Ordered,  That  the  Commission  reserve  the  right,  in  the  event 
it  shall  determine  the  aforesaid  inventory  to  be  incomplete  and  in- 
accurate, or  that  said  valuation  is  incorrect,  to  make  such  changes 
therein  as  may  be  necessary  before  said  tentative  valuation  shall 
become  final. 
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The  Statutes  of  Ohio,  Providing  for  the  Taxation  of  Sleeping  Car, 
Freight  Line  and  Equipment  Companies  are  Constitutional.  The 
Case  of  Union  Tantc  Line  Company  vs.  Wright,  ComptnMer- 
General  of  Georgia,  Rendered  March  24th,  1919,  by  the  Supreme 
Court  of  the  United  States,  Considered  in  Connection  with  the 
Law  of  Ohio.  In  ascertaining  the  Proper  Amount  of  Such  Com- 
panies Taxable  in  Ohio,  Should  be  Apportioned  on  the  Track 
Mileage  Basis. — For  Further  Statement  of  the  Rule,  See  the 
Opinion. 


No.. 238— (Opinion  Dated  April  26,  1919). 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  My  attention  has  just  been  called  to  a  very  re- 
cent decision  of  the  United  States  Supreme  Court  in  the  case  of 
Union  Tank  Line  Co.  vs.  Wright,  Comptroller-General  of  Georgia, 
rendered  March  24,  1919.  This  decision  is  of  some  importance  to 
the  Tax  Commission  in  connection  with  the  a$iministration  of  the 
statutes  providing  for  the  taxation  of  sleeping  car,  freight  line  and 
equipment  companies.  T,  have  therefore  assumed  the  privilege  of 
addressing  an  opinion  to  the  Commission  as  to  the  effect  of  the  de- 
cision without  a  formal  request  therefor. 

The  facts  before  the  Supreme  Court,  as  stated  by  Mr.  Justice 
McReynolds,  who  delivered  the  opinion  in  the  case,  were  as  follows : 

"Union  Tank  Line  *  *  *  an  equipment  company  *  *  *  which 
has  never  carried  on  business  or  had  an  office  in  Georgia,  owns 
twelve  thousand  tank  cars  suitable  for  transporting  oil  over 
railroads  and  rents  them  to  shippers  at  agreed  rates,  based  on 
size  and  capacity.  The  roads  over  which  they  move  sdso  pay 
therefor  stipulated  compensation.  Under  definite  contract  cer- 
tain of  these  cars  were  furnished  to  the  Standard  Oil  Company 
of  Kentucky  and  all  of  those  which  came  into  Georgia  were 
being  operated  by  the  Oil  Company  under  such  agreement. 
They  were  not  permanently  within  that  State  but  passed  *in 
and  out.' 

"  *  *  The  Tank  line  made  the  following  tax  return  to  the 
Comptroller  General  for  1913 : 


*  *  * 


(The  report  showed  the  total  value  of  the  cars  of  the 
company  and  stated  that  'Union  Tank  Line  Company  had  an 
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averagfe  of  57  tank  cars  in  Georgia  during  1913,  which  at  a 
value  of  $830  per  car  equals  $47,310.00/  *  ♦) 

"Acting  upon  information  contained  in  return  above 
quoted,  the  Comptroller  General  assessed  the  Tank  Line's  prop- 
erty for  1913  at  $291,196,  *  *  and  demanded  payment.  In 
explanation  of  this  action  he  wrote  to  it  as  follows : 

"  '*  *  *  You  have  furnished  the  data  desired,  but  have 
made  an  error  in  the  application  of  same.  After  giving  the 
mileage  for  the  company  everywhere  and  for  Georgia,  you  then 
go  ahead  and  assign  57  tank  cars  for  this  state  and  value  them 
at  $850  each,  making  the  total  for  Georgia  $47,310.  This  is  an 
incorrect  method.  If  you  were  to  be  allowed  to  merely  assign 
so  many  cars  to  the  state  for  taxation  there  would  be  no  need 
for  the  mileage  figures  to  be  furnished.  The  valuation  to  be 
assigned  to  Georgia  must  be  in  the  same  proportion  to  the  val- 
uation for  the  entire  company,  as  the  mileage  in  Georgia  bears 
to  the  entire  mileage  everywhere.  *  *" 

The  case  was  submitted  upon  an  agreed  statement  of  facts 
which  admitted  that  the  Comptroller  had  no  evidence  before  him 
other  than  that  set  forth  in  the  report.  An  action  being  brought 
in  the  courts  of  Georgia,  it  was  ultimately  held  by  the  Supreme 
Court  of  that  state  that  the  physical  property  of  the  company  had 
been  properly  assessed  as  required  by  statutes  not  in  conflict  with 
either  State  or  Federal  constitution.     (146  Ga.,  489). 

The  statutes  under  which  the  proceedings  were  had  and  the 

decision  of  the  Supreme  Court  of  Georgia  was  made  are  as  follows : 

"Sec.  989.  Each  non-resident  person  or  company  whose 
sleeping-cars  are  run  in  this  state  shall  be  taxed  as  follows: 
Ascertain  the  whole  number  of  miles  of  railroad  over  which 
such  sleeping  cars  are  run,  and  ascertain  the  entire  value  of 
all  sleeping  cars  of  such  person  or  company,  then  tax  such 
sleeping  cars  at  the  regular  tax  rate  imposed  upon  the  prop- 
erty of  this  state  in  the  same  proportion  to  the  entire  value  of 
such  sleeping  cars  that  the  length  of  lines  in  this  state  over 
which  such  cars  are  run  bears  to  the  length  of  lines  of  all  rail- 
roads over  which  such  sleeping  cars  are  run.  The  returns  shall 
be  made  to  the  comptroller-general  by  the  president,  general 
agent,  or  person  in  control  of  such  cars  in  this  state.  The  comp- 
troller-general shall  frame  such  questions  as  will  elicit  the  in- 
formation sought,  and  answers  thereto  shall  be  made  under 
oath.  If  the  officers  above  referred  to  in  the  control  of  such 
sleeping  cars  shall  fail  or  refuse  to  answer,  under  oath,  the 
questions  so  propounded,  the  comptroller-general  shall  obtain 
the  information  from  such  sources  as  he  may,  and  he  shall  as- 
sess a  double  tax  on  such  sleeping  cars.  If  the  taxes  herein 
provided  for  are  not  paid,  the  comptroller-general  shall  issue 
executions  against  the  owners  of  such  cars,  which  may  be  lev- 
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ied  by  the  sheriff  of  any  county  of  this  state  upon  the  sleeping 
cars  or  cars  of  the  owner  who  has  failed  to  pay  the  taxes." 

"Sec.  990,  Any  person  or  persons  co-partnership,  com- 
pany or  corporation  wherever  organized  or  incorporated,  whose 
principal  business  is  furnishing  or  leasing  any  kind  of  railroad 
cars  except  dining,  buffet,  chair,  parlor,  palace,  or  sleeping 
cars,  or  in  whom  the  legal  title  in  any  such  cars  is  vested,  but 
which  are  operated,  or  leased,  or  hired  to  be  operated  on  any 
railroads  in  this  state,  shall  be  deemed,  an  equipment  com- 
pany. Every  such  company  shall  be  required  to  make  returns 
to  the  comptroller-general  under  the  same  laws  of  force  in  ref- 
erence to  the  rolling  stock  owned  by  the  railroads  making  re- 
turns in  this  state,  and  the  assessment  of  taxes  thereon  shall 
be  levied  and  the  taxes  collected  in  the  same  manner  as  pro- 
vided in  the  case  of  sleeping  cars  in  Section  989." 

For  purpose  of  comparison  at  this  point  I  quote  sections  5462 
et  seq.  of  the  General  Code  of  Ohio: 

"Sec.  5462.  Annually,  between  the  first  and  thirty-first 
days  of  May,  every  sleeping  car,  freight  line  and  equipment 
company,  doing  business  or  owning  cars  which  are  operated  in 
this  state,  shall  under  the  oath  of  the  person  constituting  such 
company,  if  a  person,  or  under  the  oath  of  the  president,  sec- 
retary, treasurer,  superintendent  or  chief  oflFicer  in  this  state 
of  such  association  or  corporation,  if  an  association  or  corpor- 
ation, make  and  file  with  the  commission  a  statement  in  such 
form  as  the  commission  may  prescribe." 

"Sec.  5463.    Such  statement  shall  contain : 

1.  The  name  of  the  company. 

2.  The  nature  of  the  company,  whether  a  person  or  per- 
sons or  association  or  corporation,  and  under  the  laws  of  what 
state  or  country  organized. 

3.  The  location  of  its  principal  office. 

4.  The  name  and  postoffice  address  of  the  president,  sec- 
retary, auditor,  treasurer  and  superintendent  or  general  man- 
ager. 

5.  The  name  and  postoffice  address  of  the  chief  officer 
and  managing  agent  of  the  company  in  this  state. 

6.    The  number  of  shares  of  capital  stock. 

7.  The  par  and  market  value,  or,  if  there  is  no  market 
value,  the  actual  value  of  the  shares  of  stock  on  the  first  day 
of  May. 

8.  A  detailed  statement  of  the  real  estate  owned  by  the 
company  in  this  state,  where  situated,  and  the  value  thereof 
as  assessed  for  taxation. 

9.  The  total  value  of  the  real  estate  owned  by  the  com- 
pany and  situated  outside  of  this  state. 

10.  The  whole  length  of  the  lines  of  railway  over  which 
the  company  runs  its  cars,  and  the  length  of  so  much  of  such 
lines  as  is  without  and  is  within  this  state. 
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11.  The  whole  number  and  value  of  the  cars  owned  or 
leased  by  the  company  classif yingf  the  cars  according  to  kind, 
and  the  daily  average  number  of  cars  operated  in  this  state." 

'^Sec.  5464.  In  the  case  of  an  equipment  company,  such 
statement  shall  also  contain  the  whole  number  and  value  of 
the  cars  owned  and  leased  by  the  company,  classifying  the 
cars  according  to  kind ;  the  whole  length  of  the  lines  of  rail- 
way, wherever  located,  operated  by  the  companies,  naming 
them,  to  which  cars  owned  by  such  equipment  company  are 
leased,  and  the  length  of  so  much  of  such  lines  as  is  without 
and  within  this  state,  giving  the  name  and  location  of  the 
lines  wholly  or  partially  within  this  state." 

"Sec.  5465.  On  the  first  Monday  in  July,  the  commission 
shall  ascertain  and  determine  the  amount  and  value  of  the 
proportion  of  the  capital  stock  of  sleeping  car,  freight  line 
and  equipment  companies,  representing  capital  and  property 
of  such  companies  owned  and  used  in  this  state,  and  in  so  de- 
termining shall  be  guided  in  each  case  by  the  proportion  of 
the  capital  stock  of  the  company  representing  rolling  stock, 
which  the  miles  of  railroad  over  which  such  company  runs 
cars,  or  its  cars  are  run  in  this  state,  bear  to  the  entire  num- 
ber of  miles  in  this  state  and  elsewhere  over  which  such  com- 
pany runs  cars,  or  its  cars  are  run.  and  such  other  rules  and 
evidences  as  will  enable  the  commission  to  determine,  fairly 
and  equitably,  the  amount  and  value  of  the  capital  stock  of 
such  company  representing  capital  and  property  owned  and 
used  in  this  state." 

Without  at  this  time  making  the  comparison  in  detail,  let  me 
observe  that  the  Ohio  statute  is  evidently  framed  on  the  very 
theory  adopted  by  the  general  assembly  of  Georgia  and  by  the 
Comptroller-General  in  making  the  assessment. 

The  Supreme  Court  of  the  United  States  held  this  assessment 

to  be  illegal,  using  the  following  language: 

"A  state  may  not  tax  property  belonging  to  a  foreign 
corporation  which  has  never  come  within  its  borders — to  do 
so  under  any  formula  would  violate  the  due  process  clause  of 
the  Fourteenth  Amendment.  In  so  far,  however,  as  mov- 
ables are  regularly  and  habitually  used  and  employed  therein, 
they  may  be  taxed  by  the  State  according  to  their  fair  value 
along  with  other  property  subject  to  its  jurisdiction,  although 
devoted  to  interstate  commerce.  While  the  valuation  must  be 
just  it  need  not  be  limited  to  mere  worth  of  the  articles  con- 
sidered separately  but  may  include  as  well  'the  intangible 
value  due  to  what  we  have  called  the  organic  relation  of  the 
property  in  the  State  to  the  whole  system.'  How  to  appraise 
them  fairly  when  the  tangibles  constitute  part  of  a  going  con- 
cern operating^  in  many  states  often  presents  grave  difficulties ; 
and  absolute  accuracy  is  generally  impossible.    We  have  ac- 
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cordingly  sustained  methods  of  appraisement  producin^z:  re- 
sults approximately  correct — for  example,  the  mileage  basis 
in  case  of  a  telegraph  company  (W.  U.  Tel.  Co.  vs.  Massachu- 
setts) and  the  average  amount  of  property  habitually  brought 
in  and  carried  out  by  a  car  company  (American  Refrigerator 
Transit  Co.  vs.  Hall).  But  if  the* plan  pursued  is  arbitrary 
and  the  consequent  valuation  grossly  excessive  it  must  be 
condemned  because  of  conflict  with  the  commerce  clause  or 
the  Fourteenth  Amendment  or  both.  W.  U.  Tel.  Co.  vs.  Mass- 
achusetts, 125  U.  S.  530 ;  Marve  vs.  B.  &  O.  R.  R.,  127  U.  S. 
117;  Pullman's  Car  Co.  vs.  Pennsylvania,  141  U.  S.  18,  26 
Adams  Express  Co.  vs.  Ohio,  165  U.  S.  t94,  s.  c,  166  U.  S.  185 
American  Refrigerator  Transit  Co.  vs.  Hall,  174  U.  S.  70 
Union  Refrigerator  Transit  Co.  vs.  Lynch,  177  U.  S.  149 
Fargo  vs.  Hart,  193  U.  S.  490 ;  Cudahy  Packing  Co.  vs.  Minne- 
sota, 246  U.  S.  450,  453.     . 

In  the  present  case  the  Comptroller  General  made  no  ef- 
fort to  assess  according  to  real  value  or  otherwise  than  upon 
the  ratio  which  miles  of  railroad  in  Georgia  over  which  the 
cars  moved  bore  to  total  mileage  so  traversed  in  all  States. 
Real  values — the  essential  aim — of  property  within  a  State 
cannot  be  ascertained  with  even  approximate  accuracy  by 
such  process ;  the  rule  adopted  has  no  necessary  relation 
thereto.  During  a  year  two  or  three  cars  might  pass  over 
every  mile  of  railroad  in  one  State  while  hundreds  constantly 
employed  in  another  moved  over  lines  of  less  total  length. 
Fifty-seven  was  the  average  number  of  cars  within  Georgia 
during  1913  and  each  had  a  'true'  value  of  $830.  Thus  the 
total  there  subject  to  taxation  amounted  to  $47,310 — ^the  chal- 
lenged assessment  specified  $291,196. 

We  think  plaintiff  in  error's  property  was  appraised  ac- 
cording to  an  arbitrary  method  which  produced  results  wholly 
unreasonable  and  that  to  permit  enforcement  of  the  pro- 
posed tax  would  deprive  it  of  property  without  due  process  of 
law  and  also  unduly  burden  interstate  commerce. 

Pullman's  Car  Co.  vs.  Pennsylvania,  supra,  relied  on  by 
defendant  in  error,  contains  the  following  passage  which 
seems  to  uphold  the  Georgia  rule — 'The  mode  which  the  State 
of  Pennsylvania  adopted,  to  ascertain  the  proportion  of  the 
company's  property  upon  which  it  should  be  taxed  in  that 
State,  was  by  taking  as  a  basis  of  assessment  such  proportion 
of  the  capital  stock  of  the  company  as  the  number  of  miles 
over  which  it  ran  cars  within  the  State  bore  to  the  whole  num- 
ber of  miles,  in  that  and  other  States,  over  which  its  cars  were 
run.  This  was  a  just  and  equitable  method  of  assessment; 
and,  if  it  were  adopted  by  all  the  States  through  which  these 
cars  ran,  the  company  would  be  assessed  upon  the  whole  value 
of  its  capital  stock,  and  no  more.'  But  the  point  therein 
spoken  of  was  unnecessary  to  determination  of  the  cause; 
and  so  far  as  the  quoted  passage  sanctions  the  specified  rule 
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for  ascertaining  values  as  generally  appropriate,  just,  un- 
objectionable and  productive  of  conclusive  results  it  must  be 
regarded  as  obiter  dictum,  and  we  cannot  now  approve  or  fol- 
low it." 

Both  the  Ohio  statute  and  the  Georgia  statute  were,  I  feel 
bound  to  say,  based  upon*the  very  passage  in  Pullman's  Car  Co.  vs. 
Pennsylvania,  which  the  Supreme  Court  by  its  latest  decision  has 
stamped  as  an  inaccurate  dictum. 

The  Supreme  Court  in  the  Georgia  case  did  not  hold  the 
statute  unconstitutional,  but  merely  held  the  assessment  invalid  as 
relating  to  property  which  was  outside  the  taxing  jurisdiction  of 
the  state.  I  feel  bound  to  say  that  the  Georgia  statute  in  terms 
commands  the  Comptroller-General  to  do  exactly  what  he  did,  and 
under  the  Ohio  Statute  the  Commission  is  commanded  to  take  the 
whole  "capital  stock  of  the  company  representing  rolling  stock" 
and  assess  for  taxation  that  proportion  thereof  which  is  indicated 
by  the  proportion  which  "its  cars  are  run  in  this  state,  bear  (s)  to 
the  entire  number  of  miles  in  this  state  and  elsewhere  oyer  which 
such  company  runs  cars,  or  its  cars  are  run." 

Fortunately,  however,  the  Ohio  statute  is  a  little  more  liberal 
than  the  Georgia  statute,  in  that  the  Georgia  statute  expressly 
stated  what  should  be  done  in  making  the  assessment,  whereas  the 
Ohio  statute  (Section  5465)  merely  declares  that  the  Commission 
shall  be  "guided  in  each  case  by"  the  calculation  which  I  have  men  - 
tioned  and  may  take  into  consideration,  in  addition  to  the  result  of 
such  calculation,  "such  other  rules  and  evidence  as  will  enable  the 
commission  to  determine,  fairly  and  equitably,  the  amount  and 
value  of  the  capital  stock  of  such  company  representing  capital  and 
property  owned  and  used  in  this  state. 

I  feel  certain,  therefore,  that  the  Ohio  statute  is  constitution- 
al. I  must,  however,  advise  the  Commission  that  it  would  not  be 
lawful  to  apply  the  mileage  ratio  which  the  statute  commands  to 
the  entire  rolling  stock  of  sleeping  car,  freight  line  or  equipment 
companies  in  the  light  of  the  decision  which  the  Supreme  Court  has 
made.  Instead,  the  Commission  must  have  regard  to  what  is  re- 
ported under  the  heading  designated  as — 

"The  whole  number  and  value  of  the  cars  owned  or 
leased  by  the  company  classifying  the  cars  according  to  kind, 
and  the  daily  average  number  of  cars  operated  in  this  state." 

and  the  thing  to  be  apportioned  on  the  track  mileage  basis  is  the 
total  value  of  the  daily  average  number  of  cars  operated  in  this 
state. 
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It  may  be  that  the  Commission  has  been  following  the  proper 
rule.  If  such  is  not  the  case,  however,  I  must  strongly  advise  that 
the  rule  be  changed  to  conform  to  that  which  X  have  just  outlined. 

In  this  connection  it  may  be  worth  while  to  observe  that  the 
basis  of  apportionment  under  the  statute  is  track  mileage — ^not  car 
mile^e.  In  other  words,  it  is  the  number  of  miles  of  railroad  over 
which  the  cars  are  run,  and  not  the  number  of  miles  which  the  ears 
actually  run,  that  is  to  determine  the  ratio.  This  will  result,  of 
course,  in  a  very  small  percentage  being  assigned  to  Ohio,  and  the 
combined  effect  of  the  observance  by  the  Commission  of  the  two 
points  touched  upon  in  this  opinion  will  very  much  reduce  the 
revenues  of  the  state  from  this  source,  if  the  Commission  has  been 

s 

apportioning  the  whole  value  of  the  rolling  stock  on  the  basis  of 
car  mileage,  instead  of  apportioning  the  value  of  the  average  num- 
ber through  the  state  on  the  basis  of  track  mileage.  To  avoid  in 
part  such  loss  of  revenue  the  statute  might  be  amended  to  provide 
for  the  use  of  the  car  mileage  factor  instead  of  the  track  mileage 
rule.     Ohio  would  probably  profit  by  such  an  arrangement. 


The  Rule  as  to  Percentage  of  Costs  of  Repairs  Which  May  Under 
Section  1224  General  Code  be  Assessed  Against  Abutting  and 
Contiguous  Real  Estate,  Where,  in  Making  the  Repairs,  There  is  a 
Change  of  Principal  Material  as  Compared  with  That  Used  in 
the  Original  Construction,  May  be  Stated  as  Follows.  The  State 
Highway  Commissioner  Must  so  Assess  not  Less  than  Ten  Per- 
cent of  the  Cost  and  Expense  of  Such  Repairs,  and  May  at  His 
Discretion  so  Assess  any  Percent  of  Such  Costs  and  Expenses  Be- 
tween Ten  and  100  Percent  Provided  That  the  Amount  Assessed 
Against  any  Particular  Tract  of  Land,  Within  the  Assessment 
Area  Shall  not  Exceed  33  Percent  of  the  Value  of  Such  Tract  for 
Taxation.  In  Making  Such  Assessment,  the  Method  Set  Forth  in 
Section  1191  General  Code  is  to  be  Followed  by  the  State  High- 
way Commissioner. 


No.  153— (Opinion  Dated  March  28,  1919.) 

Hon.  Clinton  Cowen,  State  Highway  Commissioner,  Columbus,  Ohio. 
Dear  Sir :     Under  date  February  3, 1919,  you  wrote  to  this  de- 
partment as  follows : 

"The  following  is  a  copy  of  a  communication  received  by 
me  from  Mr.  A.  E.  Hinkle,  Deputy  Highway  Commissioner, 
Bureau  of  Maintenance  and  Repair: 

"  'Under  Section  1224  of  the  General  Code  of  Ohio, 
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a  road  is  repaired  by  resurfacing  it  with  some  other  ma- 
terial, no  less  than  10%  of  the  cost  of  repair  shall  be 
assessed  against  the  property  along  the  highway. 

"  'We  have  just  completed  the  resurfacing  of  Sec- 
tion B-1.  C.  H.  No.  360-Hocking  County,  which  is  0.88 
miles  in  length.  The  bookkeeper's  books  show  that  there 
was  paid  for  this  work  $22,869.41.  As  to  just  how  this 
assessment  shall  be  made  I  am  not  sure,  since  this  is,  so 
far  as  I  know,  the  first  case  of  this  kind  that  has  come 
up.  I  presume  that  this  is  a  duty  for  the  Chief  Clerk 
atid  Bookkeeping  Department  to  look  after  but  of  course 
they  cannot  take  care  of  it  until  they  get  a  formal  state- 
ment from  the  Eifgineering  Department  that  this  work 
has  been  completed.    Hence  this  report  to  you.' 

Inasmuch  as  this  is  a  new  departure  in  highway  main- 
tenance, and  as  the  entire  work  was  conceived  and  carried  out 
by  the  Highway  Department,  I  will  thank  you  for  an  opinion 
as  to  whether  it  is  possible  to  levy  an  assessment  against  the 
adjacent  property  holders  or  otherwise,  and  if  so,  what  per- 
cent of  the  cost  of  this  improvement  may  be  placed  upon  ad- 
jacent property  holders  or  beneficiaries  within  the  mil^  limit?" 

Mr.  Hinkle  adds  in  a  personal  interview  that  in  making  the  re- 
pairs referred  to,  you  used  as  the  principal  material,  a  material  dif- 
ferent from  that  with  which  the  road  was  originally  constructed. 

Section  1224  General  Code,  so  far  as  material  to  a  discussion  of 

your  inquiry  reads : 

"The  state  highway  commissioner  shall  maintain  and  re- 
pair to  the  required  stendard,  all  inter-county  highways,  main 
market  roads  and  bridges  and  culverts  constructed  by  ttie 
state,  by  the  aid  of  state  money  or  taken  over  by  the  state 
after  being  constructed.  In  repairing  inter-county  highways 
and  main  market  roads  the  state  highway  commissioner  shall 
not  be  limited  to  the  use  of  the  material  with  which  such 
inter-county  highways  or  main  market  roads  were  originally 
constructed,  but  may  repair  such  inter-county  highways  or 
main  market  roads  by  the  use  of  any  material  which  he  deems 
proper.  When  in  the  repair  of  an  inter-county  highway  or 
main  market  road  the  state  highway  commissioner  changes 
the  type  of  such  road  and  uses,  as  the  principal  material  in 
making  such  repair,  a  material  different  from  that  with  which 
the  road  was  originally  constructed,  not  less  than  ten  per  cent, 
of  the  cost  and  expense  of  such  repair  shall  be  assessed 
against  the  propery  abutting  on  said  road,  or  within  one-half 
mile  on  either  side  thereof  or  within  one  mile  on  either  side 
thereof,  in  the  manner  hereinbefore  provided  in  the  case  of 
the  construction  of  a  road  under  the  supervision  of  the  state 
highway  department.  Nothing  in  this  chapter  shall  be  con- 
strued so  as  to  prohibit  a  county,  township  or  municipality  or 
the  federal  government,  or  any    individual    or   corporation 
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from  contributing  a  portion  of  the  cost  of  the  construction, 
maintenance  and  repair  of  said  state  highways.  *  *  ^r  * 
Inter-county  highways  or  main  market  roads  on  which  no 
state  aid  money  has  been  expended,  if  improved  with  con- 
structions equal  to  that  specified  by  the  state  highway  coiv.- 
missioner  shall  be  taken  over  by  the  state,  and  shall  thence- 
forth be  maintained  as  prescribed  herein  for  inter-county 
highways  and  main  market  roads.     *     *     *" 

Coming,  then,  to  the  question  of  the  percentage  of  the  total 

cost  of  the  repairs  that  may  be  so  assessed,  we  have  the  mandate 

of  said  Section  1224  in  these  words: 

"*  *  *  not  less  than  ten  per  cent  of  the  cost  and  ex- 
pense of  such  repair  shall  be  assessed  against  the  property 
abutting  on  said  road,  or  within  one-half  mile  on  either  side 
thereof  or  within  one  mile  on  either  side  thereof." 

The  plain  import  of  this  language  ii?  that  it  is  mandatory  upon 
the  commissioner,  when  he  changes  the  type  of  construction  and 
uses  a  material  different  from  that  originally  employed,  to  assess 
against  lands  abutting  or  contiguous  to  the  road  at  least  ten  per- 
cent of  the  total  cost  of  the  repairs,  and  discretionary  with  him  to 
assess  any  percentage  between  ten  and  one  hundred  percent  of  such 
cost. 

It  may  be  urged  that  it  was  not  the  intent  of  the  legislature  to 
confer  any  such  broad  powers  upon  the  commissioner ;  that  the  out- 
standing feature  of  Section  1224  is  that  it  establishes  the  policy 
that  the  state  shall  maintain  and  repair  such  parts  of  the  highways 
as  shall  have  been  constructed  or  taken  over  by  the  state,  and  that 
inasmuch  as  the  commissioner  may  not  make  a  special  assessment 
if  he  uses  in  making  repairs  the  same  material  as  that  originally 
used,  it  would  be  unjust  to  permit  the  assessment  of  the  full  cost  of 
the  repairs  against  adjoining  lands  simply  because  of  a  change  in 
materials,  especially  that  the  owners  of  adjoining  lands  are  given  no 
voice  in  the  matter  of  materials.  However,  it  is  useless  to  specu- 
late upon  the  possible  or  probable  intent  of  the  legislature  as 
against  its  unambiguous  language;  for  we  find  that  one  rule  of 
statutory  construction  in  Ohio  has  been  thus  stated  by  our  Supreme 
Court  in  the  case  of  Slingluff  v.  Weaver,  66  O.  S.,  621  (first  two  syl- 
labi): 

"The  object  of  judicial  investigation  in  the  construction 
of  a  statute  is  to  ascertain  and  give  effect  to  the  intent  of  the 
law-making  body  which  enacted  it.  And  where  its  provisions 
are  ambiguous,  and  its  meaning  doubtful,  the  history  of  legis- 
lation on  the  subject,  and  the  consequences  of  a  literal  inter- 
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pretation  of  the  language  may  be  considered;  punctuation 
may  be  changed  or  disregarded;  words  transposed,  or  those 
necessary  to  a  clear  understanding  and,  as  shown  by  the  con- 
text manifestly  intended,  inserted. 

But  the  intent  of  the  law-makers  is  to  be  sought  first  of 
all  in  the  language  employed,  and  if  the  words  be  tree  from 
ambiguity  and  doubt,  and  express  plainly,  clearly  and  dis- 
tinctly, the  sense  of  the  law-making  body,  there  is  no  occasion 
to  resort  to  other  means  of  interpretation.  The  fiuestion  is 
not  what  did  the  general  assembly  intend  to  enact,  Dut  whnt 
is  the  meaning  of  that  which  it  did  enact.  That  body  .  hauld 
be  held  to  mean  what  it  has  plainly  expressed,  and  iience*  no 
room  is  left  for  construction." 

Likewise,  in  the  case  of  Ives  v.  McNichoU,  12  O.  C.  C,  297,  5  O. 

C.  D.,  555,  the  Circuit  C!ourt  of  Hamilton  County  use  the  following 

language,  after  referring  to  several  decisions  of  our  Supreme  Court : 

.  "The  doctrine  of  these  cases,  as  we  understand,  laid  down 
with  great  force  and  clearness,  is  to  the  effect  that  it  would  be 
highly  improper  for  a  court  called  upon  to  construe  a  statute, 
which  in  its  opinion,  as  it  apparently  stands,  is  inconsistent 
with  its  ideas  of  policy  or  justice,  to  distort  the  language  or 
its  evident  meaning,  in  such  a  manner  as  to  give  it  a  con- 
struction consistent  with  his  own  ideas  of  justice  or  policy. 
Or,  as  stated  by  Judge  Nash  in  announcing  the  decision  in  the 
Bowman  case  (41  Ohio  St.,  37)  :  *If  the  language  used  by 
the  legislature  in  a  statute  is  precise  and  unambiguous,  we 
conceive  it  to  be  our  duty  to  interpret  the  words  in  their  na- 
tural and  ordinary  sense,  although  the  result  may  conflict 
with  our  ideas  of  public  policy.'  '* 

Recurring  to  said  Section  1224,  one  limitation  on  special  assess- 
ments seems  to  be  recognized  therein.  Said  section  in  making  ref- 
erence to  the  method  to  be  followed  in  perfecting  the  assessment, 
reads : 

"*  *  *  in  the  manner  hereinbefore  provided  in  the 
case  of  the  construction  of  a  road  under  the  supervision  of 
the  state  highway  department." 

As  is  hereinafter  explained  in  another  connection,  this  language  no 
doubt  refers  to  the  method  of  assessment  described  in  Section  1191 
General  Code,  although  if  taken  literally  it  might  refer  either  to 
Section  1191  or  Section  1214.  In  both  of  these  sections  there  is  the 
limitation  ''shall  not  exceed  thirty-three  percent  of  the  valuation  of 
such  abutting  property  for  the  purpose  of  taxation."  And  while  it 
is  true  that  the  language  last  above  quoted  from  Section  1224  is 
intended  to  provide  a  method  rather  than  to  fix  a  limitation,  it  would 
seem  that  where  the  provisions  describing  that  method  make  direct 
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reference  to  a  limitation,  such  limitation  is  to  be  accepted  as  be- 
longing to  the  scheme  of  plan  of  assessment,  especially  that,  as 
stated  in  Cincinnati  v.  Connor,  55  O.  S,,  82,  91. 

"The  rule  generally  prevails  that,  independence  of  any 
legislative  requirement  on  the  subject,  statutes  imposing  taxes 
and  public  burdens  of  that  nature  are  to  be  strictly  construed ; 
and  where  there  is  ambiguity  which  raises  a  doubt  as  to  the 
legislative  intent,  that  doubt  must  be  resolved  in  favor  of  the 
subject  or  citizen  on  whom  the  burden  is  sought  to  be  im- 
posed.". 

For  the  foregoing  reasons,  the  rule  as  to  percentage  of  cost  of 
repairs  which  may  under  Section  1224  be  assessd  against  abutting 
and  contiguous  real  estate,  where,  in  making  the  repairs  there  is  a 
change  of  principal  material  as  compared  with  that  used  in  the 
original  construction,  may  be  stated  as  follows : 

The  state  highway  commissioner  must  so  assess  not  less  than 
ten  percent  of  the  cost  and  expense  of  such  repairs ;  and  may  at  his 
discretion  so  assess  any  percent  of  such  cost  and  expense  between 
ten  and  one  hundred  percent;  provided  that  the  amount  assessed 
against  any  particular  tract  of  land  within  the  assessment  area 
shall  not  exceed  thirty-three  percent  of  the  value  of  such  tract  for 
taxation. 

Coming  next  to  the  method  to  be  pursued  in  making  the  assess- 
ment, it  is  to  be  noted  that  Section  1224  provides : 

*'*  *  *  not  less  than  ten  per  cent,  of  the  cost  and  ex- 
pense of  such  repair  shall  be  assessed  against  the  property 
abutting  on  said  road,  or  within  one-half  mile  on  either  side 
thereof  or  within  one  mile  on  either  side  thereof  in  the  man- 
ner hereinbefore  provided  in  the  case  of  the  construction 
of  a  road  under  the  supervision  of  the  state  highway  depart- 
ment." 

Two  sections  of  the  series  of  statutes  relating  to  highways 
come  within  the  description  of  the  last  clause  of  the  language 
quoted, — Sections  1191  and  1214.  However,  Section  1214  comes, 
within  the  description  only  when  the  description  is  taken  in  a  very 
literal  sense;  so  that  Section  1214  is  not  here  quoted.  It  is  suf- 
ficient to  say  that  it  provides  for  assessment  under  the  direction  of 
the  county  conunissicners  or  township  trustees,  in  cases  where  the 
improvement  has  been  constructed  under  the  supervision  of  the 
state  highway  department  upon  application  of  county  commission- 
ers or  township  trustees  and  with  the  financial  aid  of  either  or  both 
the  county  and  township  and  the  adjacent  property  owners.     The 
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statute  need  only  be  read  to  show  that  from  a  practical  standpoint 
its  provisions  are  not  available  for  use  by  the  state  highway  com- 
missioner in  making  an  assessment.  .  We  are  thus  reverted  to  Sec- 
tion 1191,  which  so  far  as  now  in  point,  reads  as  follows: 

"*  *  *  When  a  part  of  the  inter-county  highway  sys- 
tem or  main  market  road  system  of  the  state  is  improved  by 
the  state,  by  contract  or  force  account,  without  te  co-opera- 
tion with  a  county  or  some  township  thereof,  ten  per  cent,  of 
the  cost  of  said  construction  or  improvement  shall  be  assessed 
against  the  land  abutting  thereon  according' to  the  benefits, 
provided  the  total  amount  assessed  against  any .  abutting 
property  shall  not  exceed  thirty-three  per  cent,  of  the  valu- 
ation of  such  abutting  property  for  the  purpose  of  taxation. 
The  state  highway  commissioner  shall  cause  to  be  made  a  ten- 
tative apportionment  of  the  amount  to  be  assessed  and  shall 
fix  a  time  and  place  for  a  hearing  on  such  apportionment.  He 
shall  give  notice  to  said  abutting  property  owners  of  the  time 
and  place  of  such  hearing  by  one  publication  in  a  newspaper 
of  general  circulation  in  the  county  in  which  said  improve- 
ment is  situated,  which  notice  shall  be  published  at  least  ten 
days  before  the  date  fixed  for  said  hearing.  The  state  high- 
'WBy  commissioner  shall  attend  such  hearing  in  person  or 
designate  a  deputy  highway  commissioner  or  division  en- 
gineer to  attend  the  same  and  if  any  objections  in  writing  are 
presented  to  the  tentative  apportionment  the  proof  offered  by 
the  aggrieved  parties  shall  be  heard.  The  tentative  assessment 
shall  be  confij:Tned  by  the  state  highway  commissioner  as  made, 
or  in  case  objections  are  made  thereto,  with  such  modifica- 
tions, if  any,  as  he  may  deem  just  and  proper  and  the  same 
shall  be  certified  to  the  county  auditor  of  the  county  in  which 
such  abutting  property,  is  situated  to  be  by  him  placed  upon 
the  duplicate  against  said  land  and  paid  in  such  number  of 
equal  semi-annual  payments  as  may  be  fixed  by  the  state  high- 
way commissioner.  Said  assessments  when  collected  by  the 
county  treasurer  shall  be  paid  into  the  state  treasury  to  the 
credit  of  the  state  highway  improvement  fund  to  reimburse 
the  state  for  the  money  advanced  by  it  on  account  of  said  im- 
provement." 

It  is  quite  plain  that  Section  1191,  taken  in  connection  with 
those  parts  of  Section  1224  which  provides  for  the  assessment  of 
either  the  abutting  property,  or  that  within  one-half  mile,  or  that 
within  one  mile,  affords  a  complete  and  practicable  scheme  of  per- 
fecting the  details  of  the  assessment  by  the  state  highway  com- 
missioner and  sets  forth  "the  manner  hereinbefore  provided"  which 
the  legislature  had  in  mind  in  enacting  Section  1224.  Hence,  in 
making  the  assessment,  the  method  set  forth  in  said  Section  1191 
is  to  be  followed  by  the  state  highway  commissioner. 
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By  the  Terms  of  Section  4328,  General  Code,  the  Director  of  Pub- 
lic Service  May  as  to  Any  Work  Under  the  Supervision  of   His 

Department  not  Involving  More  than  Five  Hundred  Dollars, 
Make  any  Contract  for  Such  Work;  Purchase  Supplies  or  Ma- 
terial for  Such  Work ;  and  Provide  Labor  for  Such  Work,  and  by 
the  Terms  of  Section  4325,  General  Code,  Such  Director  is 
Chargfed  With  the  Supervision  of  the  Repair  of  Sewers,  etc.. 
From  Which  it  Would  Seem  to  Follow  That  if  in  Supervising 
Such  Repair  Work,  the  Director  Finds  That  {lubber  Boots  and 
Slicker  Suits  May  be  an  Aid  in  the  Efficient  Performance  of  the 
Work,  tie  May  Purchase  Them  as  Supplies, — Said  Articles  to  be 
Purchased  Within  the  Five  Hundred  Dollar  Limitation,  Out  of 
the  Appropriation  for  Maintenance  and  Repair  of  Sewers,  and  to 
Remain  the  Property  of  the  City  for  Use  at  Times  Necessarj' 
by  Employes  of  the  City  in  Underground  Sewer  Work. 


No.  149— (Opinion  Dated  March  28,  1919.) 

The  Bureau  of  Inspection  and  Supervision  and  Supervision  of  Pub- 
lic Offices,  Columbus,  Ohio. 
Gentlemen :    The  receipt  is  acknowledged  of  your  communica- 
tion of  date  February  20,  1919,  reading  as  follows: 

"Under  date  of  February  15,  1919,  we   received   a  com- 
munication from  the  City  Auditor  of  Lima,  Ohio,  as  follows: 
'At  various  times,  it  becomes  necessary  for  sewer 
employees  to  work  under  ground,  which  practically  de- 
stroys their  clothing  and  causes  much  dissatisfaction. 

Query:  Would  it  be  considered  a  legal  expenditure 
to  purchase  slicker  suit  from  appropriation  for  the  above 
use?' 

In  view  of  an  opinion  of  the  Attorney  General,  which  may 
be  found  on  page  2332  of  the  Annual  Reports  for  1917,  sylla- 
bus No.  2,  we  respectfully  request  your  written  opinion  as 
follows : 

Question:  May  rubber  boots  and  slicker  suits  necessar}' 
for  work  in  digging  underground  sewers,  such  boots  and  suits 
to  remain  the  property  of  the  municipality  and  be  used  only 
in  case  it  is  necessary,  be  legally  purchased  as  equipment,  and 
may  the  same  be  legally  paid  for  from  public  funds  ?" 

In  arriving  at  the  answer  to  your  inquiry,  several  sections  of 
the  Municipal  Code  may  be  quoted,  as  follows : 

"Sec.  3797.  At  the  beginning  of  each  fiscal  half  year, 
the  council  shall  make  appropriations  for  each  of  the  several 
objects  for  which  the  corporation  has  to  provide,  or  from  the 
moneys  known  to  be  in  the  treasury,  or  estimated  to  come 
into  it  during  the  six  months  next  ensuing  from  the  coUec- 
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tion  of  taxes  and  all  other  sources  of  revenue.  All  expendi- 
tures within  the  following  six  months  shall  be  made  from  and 
within  such  appropriations  and  balances  thereof." 

"Sec.  4211.  The  powers  of  council  shall  be  legislative 
only,  and  it  shall  perform  no  administrative  duties  whatever 
and  it  shall  neither  appoint  nor  confirm  any  officer  or  employe 
in  the  city  government  except  those  of  its  own  body,  except 
as  is  otherwise  provided  in  this  title.  All  contracts  requiring 
the  authority  of  council  for  their  execution  shall  be  entered 
into  and  conducted  to  performance  by  the  board  or  officers 
having  charge  of  the  matter  to  which  they  relate,  and  after 
authority  to  make  such  contracts  has  been  given  and  the  nec- 
essary appropriation  made,  council  shall  take  no  further  ac- 
tion thereon." 

"Sec.  4324.  The  director  of  public  service  shall  manage 
and  supervise  all  public  works  and  undertakings  of  the  city, 
except  as  otherwise  provided  by  law,  and  shall  have  all  pow- 
ers and  perform  all  duties  conferred  upon  him  by  law.  He 
shall  keep  a  record  of  his  proceedings,  a  copy  of  which,  certi- 
fied by  him,  shall  be  competent  evidence  in  all  courts." 

"Sec.  4325.  The  director  of  public  service  shall  supervise 
the  improvement  and  repair  of  streets,  avenues,  alleys,  lands, 
lanes,  squares,  wharves,  docks,  landings,  market  houses, 
bridges,  viaducts,  aqueducts,  sidewalks,  playgrounds,  sewers, 
drains,  ditches,  culverts,  ship  channels,  streams  and  water 
courses,  the  lighting,  sprinkling  and  cleaning  of  public  places, 
the  construction  of  public  improvements  and  public  works, 
except  those  having  reference  to  the  department  of  public 
safety,  or  as  otherwise  provided  in  this  title." 

"Sec.  4327.  The  director  of  public  service  may  establish 
such  sub-department  as  may  be  necessary  and  determine  the 
number  of  superintendents,  deputies,  inspectors,  engineers, 
harbor  masters,  clerks,  laborers  and  other  persons,  necessary 
for  the  execution  of  the  work  and  the  performance  of  the 
duties  of  this  department." 

"Sec.  4328.  The  director  of  public  service  may  make  any 
contract  or  purchase  supplies  or  material  or  provide  labor  for 
any  work  under  the  supervision  of  that  department  not  in- 
volving more  than  five  hundred  dollars.  When  an  expenditure 
within  the  department,  other  than  the  compensation  of  per- 
sons employed  therein,  exceeds  five  hundred  dollars,  such  ex- 
penditure shall  first  be  authorized  and  directed  by  ordinance 
of  council.  When  so  authorized  and  directed,  the  director  of 
public  service  shall  make  a  written  contract  with  the  lowest 
and  best  bidder  after  advertisement  for  not  less  than  two  nor 
more  than  four  consecutive  weeks  in  a  newspaper  of  general 
circulation  within  the  city." 

These  sections  indicate  an  intent  to  vest  in  the  director  of  pub- 
lic service  quite  a  broad  discretion  in  the  matter  of  conducting  the 
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ordinary  and  daily  affairs  of  the- city  placed  within  the  care  of  his 
department.  He  is,  however,  limited  on  the  one  hand  by  Section 
3797  as  to  the  total  amount  he  may  expend,  and  on  the  other  hand 
by  Section  4328  as  to  the  amount  he  may  expend  under  a  ^ven 
contract. 

In  this  connection  reference  is  made  to  the  case  of  State,  ex 
rel.  vs.  Roebuck,  City  Auditor,  15  Ohio  Dec.  400.  The  court  states 
the  facts  as  follows: 

**0n  the  twelfth  day  of  August  last,  the  relator  was  em- 
ployed by  the  board  of  public  service  of  the  city  of  Bellefon- 
taine,  to  perform  one  day's  work  and  labor  with  his  team  in 
repairing  south  Main  street,  at  $3.50;  such  work  was  per- 
formed and  by  direction  of  the  board  of  public  service  an  order 
issued  by  them  therefor,  upon  said  defendant,  who  refused  to 
issue  his  order  upon  the  city  treasury  for  said  sum,  for  the 
sole  reason  that  such  repair  work  had  not  been  let  out  on  con- 
tract after  competitive  bids,  to  the  lowest  responsible  bidder, 
as  provided  for  in  an  ordinance  passed  by  the  council  of  said 
city,  July  12,  in  its  appropriating  ordinance,  whereby  $100 
had  been  appropriated  for  the  repair  of  said  street. 

From  the  undisputed  facts  in  the  pleadings  and  the 
agreed  statement  of  facts  filed  herein  by  the  parties,  it  ap- 
pears that  the  city  council  appropriated  $100  of  the  funds  in 
the  city  treasury  for  the  work  and  labor  necessary  in  repair- 
ing south  Main  street,  under  the  direction  of  the  board  of 
public  service ;  that  said  ordinance  further  provided  that  such 
work  and  labor  should,  by  said  board,  be  let  after  competitive 
bidding  to  the  lowest  responsible  bidder;  that  no  further 
order,  ordinance  or  resolution,  authorizing  the  board  of  public 
service  to  make  such  repairs  was  passed  by  tjpuncil ;  that  the 
board  of  public  service  employed  the  relator  to  perform  labor 
with  his  team  in  making  such  necessary  repairs  at  the  agreed 
price  of  $3.50  for  one  day's  work,  but  did  not  make  such  con- 
tract after  competitive  bidding  was  had  therefor." 

After  referring  to  a  number  of  sections  of  the  Municipal  Code, 
among  those  relating  to  the  duties  of  the  board  of  public  service, 
which  were  along  the  same  lines  as  those  above  quoted,  the  court 
continues  at  page  403  of  the  opinion  : 

"After  carefully  considering  all  of  the  foregoing  sections 
of  the  municipal  code,  I  construe  them  in  the  light  of  and  in 
connection  with  Lan.  R.  L.  3131  (B.  1536-679),  which  reads: 

'The  directors  of  public  service  may  make  ^ny  contract 
or  purchase  supplies  or  material  or  provide  labor  for  any  work 
under  the  supervision  of  that  department  not  involving  more 
than  ($500).  When  any  expenditure  ♦  ♦  ♦  exceeds  $500 
such  expenditure  shall  first  be  authorized  and  directed  by 
ordinance  of  the  council,  and  when  so  authorized  and  directed* 
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the  directors  of  public  service  shall  make  a  written  contract 
with  the  lowest  and  best  bidder/  etc. 

I  think  the  council,  after  having  made  the  appropriation 
aforesaid  and  having  authorized  the  board  of  public  service 
to  cause  the  repairs  to  be  made,  that  the  board  had  the  au- 
thority to  employ  the  relator  to  perform  the  labor  for  which 
he  claims  pay,  without  first  letting  the  contract  for  the  same 
to  the  lowest  bidder,  the  amount  of  such  repairs  being  less 
than  $500;  that  when  the  council  authorizes  repairs  upon 
streets  to  be  done  and  makes  an  appropriation  therefor,  if 
such  repairs  do  not  exceed  $500,  the  council  is  without  au- 
thority to  require  the  board  of  public  service  to  let  such  re- 
pairs to  the  lowest  competitive  bidder.  Such  board  may  do  so, 
and  in  many  cases  the  interests  of  the  public  will  be  best  sub- 
served thereby,  but  it  is  within  their  discretion.  In  all  cases, 
however,  where  such  repairs  will  exceed  $500,  the  contract 
must  be  so  let." 

Recurring,  then,  to  your  inquiry,  it  is  assumed  that  the  city 
council  at  Lima  includes  in  its  semi-annual  appropriation  for  the 
service  department  an  amount  for  the  maintenance  and  repair  of 
sewers.  If  this  be  true,  it  follows  that  the  work  of  maintenance 
and  repair  is  intended  to,  and  should  be,  done  in  an  efficient  man- 
ner. From  the  nature  of  the  work,  specially  designed  clothing  is 
almost  a  necessity. 

By  the  terms  of  section  4328,  the  director  of  public  service 
may  as  to  any  work  under  the  supervision  of  his  department  not 
involving  more  than  five  hundred  dollars,  make  any  contract  for 
such  work ;  purchase  supplies  or  material  for  such  work ;  and  pro- 
vide labor  for  such  work,  and  by  the  terms  of  section  4325  such 
director  is  charged  with  the  supervision  of  the  repair  of  sewers, 
etc.,  from  which  it  would  seem  ^o  follow  that  if  in  supervising  such 
repair  work,  the  director  finds  that  rubber  boots  and  slicker  suits 
may  be  an  aid  in  the  efficient  performance  of  the  work,  he  may 
purchase  them  as  supplies, — said  articles  to  be  purchased  within 
the  five  hundred  dollar  limitation,  out  of  the  appropriation  for 
maintenance  and  repair  of  sewers,  and  to  remain  the  property  of 
the  city  for  use  at  times  when  necessary  by  employes  of  the  city 
in  underground  sewer  work. 

The  opinion  thus  expressed  is  not  inconsistent  with  that  which 
you  refer  to  as  having  been  heretofore  rendered  by  this  depart- 
ment.   The  latter  opinion  concerned  this  language : 

"The  county  commissioners  may  purchase  such  ma- 
chinery, tools  or  other  equipment  for  the  construction,  im- 
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provement,  maintenance  or  repair  of  the  highway,  bridges  and 
culverts     *     *     *    as  they  may  deem  necessary.  *  *  *." 

It  was  held  that  the  words  "or  other  equipment"  were  used 
correlatively  with  the  words  machinery  and  tools  and  hence  did  not 
authorize  the  purchase  of  rubber  boots. 


When  Special  Assessments  are  Made  for  Street  Improvements  in 
Anticipation  of  the  Collection  of  Which  Bonds,  Notes,  or  Certifi- 
cates of  Indebtedness  are  Issued,  and  Such  Assessments  are  Cer- 
tified to  the  County  Auditor  for  Collection,  on  the  Tax  Duplicate, 
a  Ten  Per  Cent.  Penalty  Shall  be  Added  Thereto  and  Collected 
Therewith.  It  Would  not  be  Legal  for  the  County  Treasurer  to 
Accept  Payment  of  the  Assessment  and  Interest  Without  the 
Penalty  Nor  Can  He  Accept  the  Penalty  and  Then  Remit  the 
Same.  The  Penalty  Which  He  Collected  Shall  be  Credited  to  the 
Corporation  Certifying  the  Assessment. 


No.  183— (Opinion  Dated  April  9,  1919.) 

Hon.  Roy  R.  Carpenter,  Prosecuting  Attorney,  Steubenville,  Ohio. 
Dear  Sir :    Acknowledgment  has  heretofore  been  made  of  your 
letter  reading  as  follows : 

"Assessments  for  street  improvements  against  various 
properties  located  in  the  village  of  Toronto,  Jefferson  county, 
Ohio,  have  been  duly  certified  by  the  clerk  of  said  council  of 
said  village  to  the  auditor  of  our  county  for  collection.  These 
assessments  are  now  delinquent.  ^ 

"I  have  written  the  owners  of  the  properties  against  whom 
these  special  assessments  have  been  levied  to  maJce  payment. 
Many  of  them  are  willing  to  make  payment  of  the  assessment 
and  interest,  providing  the  penalty  could  be  remitted.  Our 
county  auditor  and  county  treasurer  are  willing  to  accept  the 
assessments  and  interest,  without  the  penalty,  if  it  would  be 
legal. 

"Therefore  I  would  like  an  opinion  from  you  as  to  whether 
it  would  be  legal  for  the  treasurer  to  accept  the  assessments, 
and  interest  without  the  penalty,  or  with  the  penalty,  and 
then  remit  the  penalty,  making  it  so  that  the  property  owners 
would  have  to  pay  then  only  the  assessments  and  the  interest 
to  date." 

In  response  to  my  request  for  further  information,  you  advice 
that  tl)e  assessments  in  question  are  assessments  in  anticipation 
of  the  collection  of  which,  bonds  of  the  Village  of  Toronto  were 
issued,  and  that  a  ten  per  cent  penalty  had  been  charged  against 
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such  delinquent  assessments.    In  a  subsequent  letter  you  also  say : 

"I  wish  to  submit  one  other  question  in  this  matter  to  you. 
To  whom  is  the  penalty  payable  ?  Or  put  the  question  another 
way.  Does  the  county  or  the  villagre  get  the  penalty  after  it 
is  paid  ?" 

The  statutes  relating  to  the  questions  above  stated  are  far 
from  clear,  and  their  interpretation  has  given  considerable  diffi- 
culty to  this  department  under  former  administrations. 

Under  date  of  July  21,  1915,  the  Attorney  General,  in  opinion 
No.  632  (1915  A.  G.  R.,  Vol.  2,  p.  1291)  held  that  (a)  where  bonds, 
notes  or  certificates  of  indebtedness  have  been  issued  in  anticipa- 
tion of  the  collection  of  assessments  for  street  and  sewer  improve- 
ments, no  penalty  may  be  added  or  collected  for  default  in  pay- 
ment of  such  assessments;  but  that  (b)  where  bonds,  notes  or 
certificates  have  not  been  issued  in  anticipation  of  the  collection  of 
such  assessments,  the  municipal  officers  have  the  option,  in  the 
event  such  assessments  are  unpaid  and  delinquent,  of  collecting 
the  same  by  suit  together  with  interest  and  a  penalty  of  five  per 
cent  added,  as  provided  in  section  3898  G.  C,  or  of  certifying  the 
same  to  the  county  auditor  for  collection  as  taxes,  with  a  penalty 
of  ten  per  cent  added  to  cover  interest  and  the  expenses  of  col- 
lection, as  per  Section  3905  G.  C. 

Under  date  of  December  17,  1917,  the  Attorney  General  in 

Opinion  No.  874  (1917  A.  G.  R.,  Vol.  Ill,  p.  2380)  held  that:  (1st 

Syll.) 

"When  special  assessments  are  made  for  municipal  street 
improvements,  etc.,  and  bonds,  notes  or  certificates  of  indebt- 
edness are  issued  in  anticipation  of  the  collection  thereof,  the 
several  installments  of  such  assessments,  if  not  paid  when 
due,  bear  interest  until  the  payment  thereof  at  the  same  rate 
as  the  bonds,  and  when  such  assessments  are  certified  to  the 
county  auditor  for  collection  by  the  county  treasurer  on  the 
tax  duplicate,  such  installments,  if  not  paid  when  due,  are  sub- 
ject to  a  penalty  of  ten  percent  thereof." 

The  gist  of  the  reasoning  for  the  above  conclusion  is  stated  on 

p.  2383  of  the  opinion,  in  the  following  language : 

"However,  Section  3817  itself  directs  that  a  penalty  be 
charged,  and  as  there  is  no  authority  for  charging  any  penalty 
other  than  the  ten  percent  penalty  referred  to  in  Section  3906, 
and  as  Section  3906  was  expressly  continued  in  force  by  the 
provisions  of  Section  94  of  the  municipal  code  of  1902,  I  in- 
cline to  the  view  that  as  a  general  proposition  the  ten  percent 
penalty  provided  in  Section  3905,  together  with  interest  at  the 
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rate  carried  by  the  bonds,  is  properly  chargeable  upon  due  and 
unpaid  installments  of  assessments  certified  to  the  county  au- 
ditor under  Section  3892  of  the  General  Code." 

The  task  of  properly  construing  the  various  statutes  is  made 

still  more  difficult  by  the  language  used  by  the  Circuit  Court  of 

Lucas  county  in  the  case  of  State  ex  rel.  v.  Sanzenbacher  (1910), 

13  C.  C.  (N.  S.) ,  356.    The  opinion  is  in  full  as  follows : 

'This  is  an  action  in  mandamus  brought  in  this  court  to 
require  the  county  treasurer  to  accept  the  assessments  that 
are  due  without  collecting  the  penalty  on  the  assessment. 
There  is  no  occasion  to  review  all  the  statutes  that  were  men- 
tioned by  counsel  here  in  argument.  We  have  gone  over  the 
situation  very  thoroughly  and  we  are  satisfied  there  is  no  au- 
thority in  the  statutes  of  Ohio  for  affixing  the  fifteen  percent 
on  the  assessments  the  same  as  it  is  fixed  upon  taxes.  The 
statute,  General  Code  2608  (Revised  Statutes  1053,)  provides 
that  such  penalty  must  be  placed  upon  delinquent  taxes ;  must 
be  audited,  I  should  say,  on  delinquent  taxes.  We  find  no 
statute  so  directing  as  to  assessments,  and  fqr  that  reason  we 
think  the  placing  of  it  there  is  not  warranted,  and  the  relief 
prayed  for  here  must  be  granted.  We  do  not  find  any  author- 
ity, I  should  have  said,  for  the  placing  of  any  penalties  on  such 
assessments  such  as  are  placed  for  taxes." 

Upon  consideration  I  favor  the  conclusion  on  this  point  reached 
by  the  Attorney  GreneraFs  opinion  second  above  noted,  and  there- 
fore advise  you  that  when  special  assessments  are  made  for  street 
improvements,  in  anticipation  of  the  collection  of  which,  bonds, 
notes  or  certificates  of  indebtedness  are  issued,  and  such  assess- 
ments are  certified  to  the  county  auditor  for  collection  by  the  county 
treasurer  on  the  tax  duplicate,  a  ten  per  cent  penalty  shall  be  added 
thereto  and  collected  therewith. 

We  now  come  to  the  real  question  submitted  by  you,  namely, 
whether  the  county  treasurer  has  authority  to  accept  the  amount 
of  such  an  assessment,  and  interest,  when  unaccompanied  by  the 
amount  of  the  penalty;  or,  stating  the  question  in  a  slightly  dif- 
ferent way,  whether  the  county  treasurer  may  accept  the  amount 
of  such  assessment,  together  with  interest  and  penalty,  and  then 
remit  the  penalty? 

Section  8905  G.  C.  says  of  the  ten  per  cent  penalty  that  it — 

''*  *  shall  be  placed  upon  the  tax  list  by  the  county  auditor,  and 
shall,  with  ten  percent  penalty  to  cover  interest  and  cost  of  col- 
lection, be  collected  with  and  in  the  same  manner  as  state  and 
county  taxes,  and  credited  to  the  corporation.  ♦  ♦" 
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I  regard  the  word  ''shall"  in  this  connection  as  mandatory,  and 

know  of  no  other  statute  that  authorizes  any  opposite  conclusion — 

that  is,  I  find  no  statute,  except  as  hereinafter  noted,  which  gives 

any  discretion  to  the  county  treasurer  in  the  matter  of  waiving 

penalties,  or  of  remitting  same  after  they  have  been  once  imposed. 

The  exception  just  referred  to  is  Section  5721  G.  C.  (107  0.  L.,  739), 

which  says : 

''If  the  taxes  and  assessments  charged  on  land  or  lots  are 
regularly  paid,  and  such  land  erroneously  returned  delinquent, 
and  the  land  is  listed  on  the  delinquent  tax  certificate  record, 
the  auditor  shall  correct  the  duplicate  issue  an  abatement  for 
penalties  and  interest  added  to  such  land  on  account  of  such 
error,  the  same  as  provided  for  in  making  errors  on  the  tax 
duplicate." 

The  very  fact,  however,  that  the  legislature  has  made  special 
provision  for  the  abatement  of  penalties  imposed  through  error 
is  an  indication  that  the  penalties  properly  imposed  are  not  to  be 
abated  or  remitted.  I  am  therefore  of  the  opinion  that  it  would  not 
be  legal  for  the  county  treasurer  to  accept  payment  of  the  assess- 
ments and  interest  referred  to  in  your  letter,  without  the  penalty ; 
nor  would  it  be  legal  for  him  to  accept  same  with  the  -penalty  and 
then  remit  the  penalty. 

Your  last  question  is:  To  whom  is  the  penalty  payable,  the 
county  or  the  village  ?  The  answer  to  this  question  is  found  in  the 
last  part  of  Section  8905  G.  C,  which  says  that  the  penalty,  when 
collected,  shall  be  "credited  to  the  corporation".  This  means,  of 
course,  the  corporation  whose  clerk  or  other  officer  has  certified 
the  assessment  to  the  county  officers  for  collection. 


SUPREME  COURT 


SYLLABUS 

16172— The  State  ex  rel.  Charles 
Balli  vs.  George  P.  Carrel,  Auditor  of 
City  of  Cincinnati. 

Error  to   the   Court  of   Appeals   of 
Hamilton  county. 
By  the  Court. 

A  municipal  ordinance  purporting  to 
regulate  and  license  pool  and  billiard 
rooms,    which    contains      a    provision 


that  "no  license  shall  be  granted  to  a 
person  who  is  not  a  citizen  of  the 
United  States,"  is  not,  by  reason  of 
such  provision,  in  conflict  with  any 
provision  of  the  state  or  Federal  Con- 
stitution. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones.  Matthias,  John- 
son, Donakue,  Wanamaker  and  Robin 
son,  JJ.,  concur. 
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NEW  CORPORATIONS 

Vander  Poel,  Pausner  &  Jefferson 
Co.,  Cleveland,  12,500.  Walter  D. 
Neal  Charles  S.  Reed,  Margaret  A. 
CuUen,  W.  K.  Gardner,  J.  B.  Zerbe. 

Automotive  School  Equipment  Co., 
Cleveland,  $10,000.  S.  D.  Corlett,  R. 
H.  Dawson,  John  W.  Leahy,  A.  E.  Pow- 
ell John  S.  Mazanee. 

Cincinnati  Marble  Co.,  Cincinnati, 
$10,000.  Horace  L.  Pike,  DeWitt  H. 
Siewers,  Richard  M.  Johnson,  John  R. 
Gill,  E.  B.  Dorstewitz. 

Dri-Knre  Retreder  Co.,  Akron,  $10,- 
i»00.  H.  B.  Houghton,  Jr.,  M.  U  Cope, 
H.  B.  Houghton,  Wm.  S.  Bundy,  H. 
<Jo€hler. 

Gore  Bay  Oil  and  Gas  Co.,  Marion, 
$150,000.  J.  W.  Jacoby,  L».  C.  Wogan, 
M.  J.  McGinley,  George  U.  Black,  F. 
D.  Jacoby. 

Good  Housekeeping  Shop  Co.,  Day- 
ton, $10,000.  Prank  P.  Boyland,  John 
S.  Davis,  William  G.  Pickerl,  H.  M. 
Riley,  Edw.  B.  Burkhart 

Kent  Lanober  Co.,  Kent,  $40,000.  €. 
P.  Patchin,  Mervin  Swinehart,  Bess 
Mechem,  C.  P.  Coe,  N.  N.  Beal. 

Martin  Furniture  Co.,  Defiance,  $10.- 
m.  Harvey  A.  Moore,  Erwln  J.  Wolf, 
Oscar  H.  Angspurger,  Mrs.  Bessie 
Augspnrger,  August  A.  W.  Martin. 

Madison  Bank,  Cincinnati,  $25,000. 
AogQst  Lohmann,  E.  Goldsmith,  Mil- 
ton X.  Mailender,  Harry  W.  Schlueter, 
A.  M.  Snyder,  William  G.  Punke,  C.  C. 
Seal. 

0-S  Formulas  Co.,  Cleveland,  $30,- 
OOO.  Edward  C  Oetzman,  John  Symes, 
Fred  B.  Pfeiffer,  Frank  B.  Fultz,  R.  H. 
Senkbeil. 

Pharmos  Co.,  Cincinnati,  $25,000. 
Han7  D.  Martin,  Ralph  U  Hinds,  S.  R. 
I>ucker,  J.  G.  DeFosset,  H.  J.  Buse. 

Snyder  Milling  Co.,  Kingston,  $250,- 
fKK).    F.  M.  Snyder,  Pearl  Myers,  Mary 

A.  Snyder,  Gladys  Snyder,  D.  W.  Bal- 
doser. 

Broklyn  Publiahing  Co.,  Cleveland; 
$2000.  J.  Elsoffer,  George  M.  Meyers, 
W.  McDIarmld.  J.  Mandel,  J.  H.  Ro- 
senberg, Ed.  Edelman^ 

B.  L.  Lehman  uo.,  Dayton;  $50,000. 

B.  L.  Lehmen.  J.  W.  Bacon,  Paul  P. 
0  Brten,  Charles  D.  Heald,  William  G. 
Pickrel.  (Plumbing  and  heating.) 
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Central  Garage  Co.,  Akron;  $500,- 
000.  John  A.  Brittain,  George  W.  Bil- 
low, Edwin  L.  Billow,  Robert  J.  Cole- 
man, Cornelius  Mulcahy. 

Cincinnati  Shoe  &  Leather  Co.,  Cin- 
cinnati; $25,000.  Henry  N.  Friedman, 
H.  N.  Silverman,  George  H.  Silvei^ 
man,  Rose  Hauber,  Marie  Groh. 

Coal  Ridge  Oil  &  Gas  Co.,  Cam- 
bridge; $10,000.  H.  E.  English,  C.  J. 
Donoff,  H.  D.  Evans,  J.  B.  Knight, 
Chris  McKee,  W.  L.  Evans,  C.  D.  Pow- 
ell, W.  S.  Lukens. 

Crystal  Pack  Products  Co.,  San 
dusky;  $25,000.  William  M.  Reynolds 
H.  J.  Weitz,  H.  E.  Gresham,  E.  C.  Heil 
J.  A.  Melchar. 

Gambler  Farmers*  Co-operative  Co. 
Gambler,  $30,000.  Alfred  Wolff,  H.  R 
Hays.  G.  G.  Purdy,  John  Cunningham 
W^.  P.  Bebout. 

J.  B.  Bone  Realty  Co.,  Akron;  $25, 
000.  J.  B.  Bone,  Elodie  H.  Bone,  R 
L.  Wolfe,  M.  A.  Sullivan,  N.  M.  Green 
berger. 

Lakes  &  St.  Lawrence  Transit  Co., 
Mentor  Special  District;  $250,00$.  Lee 
C.  Hinslea,  Theodore  C.  Robinson, 
Tracy  H.  Duncan,  Joseph  A.  Schlitz^ 
K.  Wing. 

Meredith  Building  Co.,  Toledo;  $S0,- 
000.  Zale  A.  Ruben.  Frank  E.  Miller, 
Stuart  S.  Wall,  Charles  Weirich,  Webb 
O.  Schwen. 

Montgomery  Printing  Co.,  Troy, 
$40,000.  G.  J.  Pluckebaum,  J.  J. 
Pluckebaum,  Frances  E.  Pluckebaum, 
Mrs.  G.  J.  Pluckebaum,  D.  Loretta 
Pluckebaum. 

Malhold  Restaurant  Co.,  Dayton; 
$3000.  George  E.  Malone,  Carl  Hol- 
den,  Alexander  R.  Malone,  William  G. 

Michene  Laboratories  Co.,  Fostoria; 
$20,000.  Dr.  H.  Michener,  R.  L.  Or- 
Pickrel,  N.  M.  Malone.. 

wig.  H.  L.  Zemer,  C.  W.  Yost,  George 
E.  Reed. 

Seyler  Medicine  Co.,  Cincinnati; 
$25,000.  William  Jaberg,  D.  Nadler, 
M.  Hoffman,  W.     B.  Woermann,     A. 

Snyder^Hess  Co.,  Massillon;  $600,- 
000.  Fred  H.  Snyder,  Frank  E.  Hess, 
Charles  F.  Snyder,  W.  E.  Snyder, 
Frank  H.  Snyder. 
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Sanos  Manufacturing  Co.,  Cleve- 
land; $25,000.  Garry  Sands,  Joseph 
Friedman,  Lewis  Sands,  P.  N.  Hamil- 
ton, Pearl  Rosenbaum. 

.  Toledo  Typewriter  Emporium  Co., 
Toledo;  $5000.  John  J.  Russell,  John 
W.  Hackett,  Edwin  J.  Lynch,  A.  B. 
Sattler,  S.  Salker. 

United  Realty  &  Investment  Co., 
Findlay;  $5000.  J.  J.  Mahony,  E.  R. 
Mellott,  C.  H.  Kennedy,  L.  A.  Krupp, 
H.  E.  Bishop. 

Toungstown  Boiler  &  Tank  Co., 
Youngstown;  $50,000.  William  R. 
Kirby,  Charles  R.  Vogel.  G.  M.  Vogel, 
James  P.  Keene,  E.  B.  Keene,  L.  M. 
Kirby. 

Air-City  Garage  &  Tire  Co.,'  Dayton. 
$25,600.  A.  S.  James,  Harry  Glaser,  A. 
J.  Kammer,  Carl  C.  Swallow,  Frank  C. 
Munger. 

Cleveland  Trailmobile  Sales  Co., 
Cleveland,  $25,000.  Claude  F.  Deal, 
Winifred  Davis.  Russell  L.  Sisung, 
Joseph  Nuccie,  Charles  L.  Seize r. 

Duwel  Co.,  Cincinnati,  $10,000.  Fred 
Duwel,  George  Duwel,  Henry  J.  Aust- 
ing,  Larry  J.  Austing,  Ben  Meyer. 

Factory  Adjustment  Tire  Co.,  Akron, 
$10,000.  Edward  D.  Loewenthal,  Meye 
Silverman,  Judith  W.  liowenthal,  Louis 
Bold«n,  J.  Silverman. 

Forest  City  New  Process  Co.,  Cleve- 
land, $20,000.  J.  C.  Reasner,  W.  H. 
Dettelbach,  Louis  B.  Spanner,  E. 
Schwartz,  I^uis  H.  Wieber. 

Grange  Realty  Co.,  Oberlin,  $12,000. 
F.  G.  Avery,  J.  R.  Worcester.  J.  M.  Al- 
bright C.  A.  Gibson,  E.  F.  Berg. 

Heister  I^nd  Co.,  Cleveland,  $20,- 
000.     J.  M.  Berne,  A.  J.  Schanfarber, 

B.  D.  Gordon,  E.  J.  Boker,  M.  M,  Gard- 
ner. 

.  Lincoln  Aidjustment  Co..  Cleveland. 
$500;  Dean  B.  Meek,  Stella  A.  Meek. 
Max  E.  Horn,  Casimir  L.  Sitko,  Emery 

C.  Smith. 

Luckey  Lime  &  Stone  Co.,  Luckey. 
$500,000.  Henry  A.  Herkel,  William  E. 
Hessman.  C.  C.  Martin.  Harry  F.  Keil. 
P.  F.  Wendler. 

I^iberty  Clay  Products  Co..  Youngs- 
town, $500,000.  Fred  R.  Kanengeiser, 
James  W.  Morgan,  Union  C.  DeFord, 
Clyde  W.  Osborne,  J.  W.  Blackburn. 

Pioneer  Timber  Co.,  Cincinnati,  $25,- 
000.  Sanford  A.  Headley,  Matilda  Un- 
gethuem.  Marian*  Beckmann,  H.  Ken- 
neth Rogers,  Lillian  E.  Bayer. 

Q.  E.  D.  Pressure  Distributor  Co., 
Cleveland,  $10,000.  Edward  Younger, 
L.  M.  Sewell,  A.  J.  Pejsa.  M.  T.  Voll- 
mer.  Harry  L.  Deibel. 


National  Jack  Co.,  Cincinnati,  $50.- 
000.  George  H.  Frederick,  W.  O. 
Mashbum,  Delia  M.  Frederick,  J.  Ray 
Frederick,  Milford  P.  Hubbard. 

Chalmers  Pump  and  Manufacturing 
Co.,  Lima,  $300^000.  Chalmers  S 
Brown,  Fred  Bliszantz,  H.  E.  Wheel- 
er. F.  M.  Izke,  Charles  Schultheis. 

Scanlon-Hough-Hynus  Co.,  Colum- 
bus, $10,000.  J.  E.  Scanlon,  W.  E 
Hough.  J.  D.  Hynus,  J.  W.  Keegan.  T. 
J.  O'Neill. 

Federal  Soap  Co.,  Columbus,  $7o.- 
000.  Samuel  Weinfbid,  H.  Lincoln 
Nassau,  Abraham  B.  Weinfeld,  Lowry 
F.  Sater.  W.  J.  Huber. 

Poole.  Lineograph  Co.,  Dayton,  *$2.- 
000,000.  Frank  S.  Burr.  Elmer  Voss- 
ler,  Charles  E.  Taylor,  William  A. 
Ullrich.  George  W.  Miller. 

Ziegler  Tire  and  Supply  Co.,  Can- 
ton, $25,000.  Oliver  G.  Ziegler,  Curtis 
A.  Hanner,  Homer  A.  Ray,  Carl  N. 
Schicker,  Marie  Marpe. 

Cleveland  Homebuilders*  Co..  Cleve- 
land, $25,000.  P.  S.  Jones,  B.  D.  Mur- 
ray. Ether  Rahming.  Fannie  L.  Book- 
waiter,  R.  A.  Ekiton. 

Scientific  Manufacturing  Co.,  Cleve- 
land. $10,000.  Florence  Chapin,  Jos. 
S.  Backowski,  Alfred  Safrain,  William 
W.  Rosenzweig,  I.  Rosenzweig. 

Golden  Gate  Masonic  Temple  Asso- 
ciation Co.  of  Chagrin  Falls,  Ohio. 
$75,000.  S.  P.  Harris,  F.  P.  Shumaker. 
Austin  H.  Church.  Lewis  A.  Tenny,  D. 
W.  McGlenen,  T.  N.  Bright.  George 
Schmltt.  Edward  Neuman,  H.  S.  Kent. 

Goodman-Hague  Co..  Columbua,  $5.- 
000.  Howard  G.  Goodman,  Joseph  R. 
Hague.  Hannah  Goodman,  Margaret 
Flowers  Hague,  Marie  B.  Shufelt. 
(Real  estate.) 

Cleveland  Liberty  Bank.  Cleveland. 
$100,000.  Sam  Stern,  David  F^inberg. 
Wm.  Weissenburger.  Wm.  Kirtz,  Thos. 
Kirtz,  Ben  Schwartz,  L.  E.  Cohn. 

Muntaua  Equity  Exchange  Co..  Mun- 
tatia,  $25,000.  John  Becker,  '  C  P. 
Weber,  B.  T.  Schimmeller.  A.  J.  Beck- 
er, Henry  Horstman. 

Columbia  Tire  Sales  Co.,'  Youngs- 
town. $10,000.  U  Lloyd  Van  Epps,  F. 
D.  Beals,  R.  W.  John,  W.  G.  Henne. 
D.  T,  Henne. 

I^  S.  Buchan  Co..  Cleveland.  $10,000. 
1 4.  S.  Buchan,  A.  M.  Allport.  U  Nolan. 
H.  Harvey  Roemer,  F.  M.  Blode. 

Hoover  Development  Co.i  North 
Canton^  $50,000.  W.  H.  Hoover.  H.  W. 
Hoover.  F.  G.  Hoover.  John  O.  Itrelgh- 
baum.  C.  G.  Herbruck. 
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A.  U  Ebrlmr  Cigar  Co.,  Cleveland 
1100,000.  A.  U  Ehrbar.  C.  F.  Nar 
wold,  A.  P.  Qood,  W.  A.  Oberfell,  C.  F 
Xarwold,  Jr. 

Mohawk  Specialty  Coat  Co.,  Cleve 
land,  $30,000.  William  Rothenberg 
WiUiam  R.  Miller,  T.  E.  Guentzler,  C 
Flanigan.  C.  Brueggemyer. 

Western  Reserve  Abstract  Co.,  War 
ren,  $10,000.  Warren  Thomas.  F.  V 
Eastman.  G.  H.  Prler,  R.  E.  Hempel 
F.  \V.  StiUwagon. 

Auto  Rapid  Transit  Service  Co. 
Cleveland,  $10,000.  Fred  W.  Heck 
\Vm.  A-  White.  Robert  Moore,  Sam 
Salz.  John  Lafferty. 

Good  Service  Delivery  Co.,  Youngs- 
town.  $10,000.  C.  E.  Gibson,  John  S. 
Cowden.  D.  B.  Jones,  A.  Williams, 
Mae  Schenck. 

Gamfbold-Ouyton  Implement  Co., 
V\'est  Jefferson.  $10,000.  N.  H.  Gam- 
bold,F.  J.  Guyton,  Celia  F.  Gambold,  R. 
W.  Hollenbeck,  Bessie  E.  Guyton. 

Xewell   Oil     Co..   Martetta,   $40,000. 

Fred  W.  Tomer,  Ella  G.  Torner.  Bess 

^.  Tomer,  W.  B.  Torner,  Kathryn  M. 

Schlicher. 

Ruxin  Drug  Co.,  Cleveland,  $10,000. 

liOQis  Ruxin,  JjBid  E.  Krejci,  Florence 

Chapin.  Asher  l>evin,  William   Davis. 
Sweetlax     Products     Manufacttiring 

Co.  Cleveland.  $250,000.     George     H. 

Billman.  I.  E.  Hysell.  F.  M.  Wheeldln. 

F.  C.  Friend.  H.  H.  Wilcoxen. 
Racon  LAimber  Co.,  Cleveland.  $10.- 

*>«>0.    Joy  S.  Hurd.  C.  I.  Bacon.  J.     O. 

Bacon,  R.  A.  Graham,  H.  B.  Hoen«r. 
Approved      Realty     Co..    Cleveland. 

MO.OOO.    H.  B.  Makman,  Cleo  U  Mak- 

man,     M.     B.   Abrams,  F.   Stein,     K. 

Byrne. 
Akron  Holding  Co.,  Akron.  $100,000. 

Charles  H.  Keiffer.  C.  A.  Wallace,  C.  J. 

Hamed,  ESsther  I.  Myers,  Lee  J.  Myers. 

PftultlesB  Dry  Cleaning  Co.,  Lima. 
S:.000.  Sam  Weinfeld.  Adolph  S. 
Welnfeld,  Yetta  Weinfeld.  Q.  F.  Wein- 
feld. Alex.  Frankel. 

Granger  Vacuum  Rubber  Heel  Co., 
Cleveland,  $200,000.  Waldo  B.  Lem- 
mon.  f.  W.  Zimmerman;  Andrew  Cza- 
ko.  J<Am  Polatsek,  Henry  Newhauser. 

Consumers'  Auto  Supply  Co.. 
VoungBtown.  $20,000.  Archibald  F. 
Bnchanan,  Max  M.  Reese,  Hugh  H. 
Hamilton,  Nicholas  P.  Hamilton,  W. 
T.  Gibson. 

Fuller,  Smead  ft  Krause  Co.,  Cleve- 
land. $10,000.  E.  R.  Smead,  R.  C. 
Krause,  J.  D.  Fuller,  J.  E.^Costigan,  E. 

Krtes.  ■ 


li^man  Sales  Service  Co.,  Cincin- 
nati, $10,000.  Harry  A.  Lyman,  Ly< 
man  A.  Christy,  George  H.  Feldkamp, 
Wanda  Boyd  Christy,  Alice  D.  Hayes. 

Vanlue  Banking  Co.,  Vanlue,  $25,- 
000.  J.  B.  Heimhofer,  N.  U  Maclach- 
lan,  N.  W.  Cunningham,  C.  J.  Oiler, 
H.  J.  Morehart. 

Co-Operative  Vulcanizing  Co.,  Day- 
ton, $5,000.  Elmer  W.  Mink,  Clyde  C. 
Clem,  Verner  B.  DuVall,  Joseph  W. 
Clem,  Joseph  M.  Saum. 

Elsele-Will  Drug  Co..  Cleveland. 
$24,000.  Fred  W.  Gehrung,  QueenieT^. 
Gehrung,  A.  Royce  Will,  Geo.  Eisele. 
Eleanor  P.  Eisele. 

Findlay  Engineering  and  Manufac- 
turing Co.,  Findlay,  $25,000.  .John  U 
Alexander.  Augusta  A.  Alexander, 
Charles  F.  Stocking,  Mary  G.  Shelden. 
Ralph  G.  Shelden. 

Twin  C  ity  Business  College  Co.. 
Uhrichsville.  $10,000.  W.  V.  Baird. 
Fermor  E.  Baird,  G.  A.  Parr,  O.  -M. 
Hines,  John  F.  Cappel. 

Spargur  Co.,  Hillsboro,  $20,000.  John 
C.  Spargur,  John  J.  Conway,  Elmer  S. 
Ogden,  Cyrus  Newby.  Irvin  McD. 
Smith.     (Boots,  shoes,  etc.) 

Black  Gem  Coal  Co..  Smithfleld,  $5,- 
000.  H.  J.  Ong.  Harry  Sharp,  B.  P. 
Ong.  William  M.  Barricklow,  M.  E. 
Sharpe. 

Eley-Kessler  Co.,  Cleveland,  $50,000. 
.1.  S.  M.  Eley,  H.  W.  Kessler,  C.  R. 
KcBsler.  J.  M.  Shallenberger,  Guy  H. 
WGheeler. 

Bucey  Automatic  Mine  Cager  Co., 
Bowerston,  $40,000.  J.  Z.  Trimmer,  J. 
C.  Borland,  A.  Bucey,  E.  S.  Miller,  36a. 
E.  Mehaffey. 

Albrecht  Building  and  Realty  Co.. 
Cleveland,  $25,000.  M.  Sainsbury,  Fred 
J.  Young,  A.  Wheelock,  Rees  H.  Dain, 
Philmore  J.  Haber. 

Schaefer.  Johnson  &  Schaefer  Co.. 
Springfield,  $100,000.  F.  W.  Schaefer, 
George  A.  Schaefer.  J.  S.  Ray  Johnson. 
Fanny  M.  Johnson,  Gladys  M.  Spar- 
row. 

Paris  Threshing  Co.,  Paris  Town- 
ship, $4000.  P;  B.  Ogan,  V.  P.  Smith. 
A.  S.  Zimmerman,  A.  J.  Wise,  Z.  M. 
Postle. 

Rasch  Co.,  Toledo.  $50,000.  Sylvain 
L.  Basch.  Irvinv:  S.  Frank,  Julius  Ben- 
owitz,  Charles  K.  Friedman.  G.  M.  Gil- 
day.  (Manufacturing  and'  selling  Jew- 
elry.) 

Chatham  Oil  Co.,  Cleveland,  $50,000. 
J.  H.  Farrell,  H.  N.  Stewart,  George  E. 
Sheckler,  G.  W.  Poppleton,  R.  B.  Gold. 
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Akron  Home  Owners'  Investment 
Co.,  Akron,  $5,000,000.  L.  D.  Brown, 
J.  G.  Robertson,  W.  D.  Shilts,  Jerome 
Dauby,  F.  M.  Harpham. 

Ownahome  Builders'  Co.,  Akron, 
150,000.  Frank  L.  Ernst.  Carl  B.  Chaf- 
fee, Blon  U  Chaffee,  George  W.  Wood- 
muff,  Reno  H.  Berkey. 

Warren  Union  Bottling  Co.,  War- 
ren, $10,000.  W.  Williams,  John  Mc- 
Keown,  Theophilus  Jones,  Dawson 
Pugh.  Wm.  Gildercleeve. 

Lawrence-Crosby  Studio  Co.,  Cleve- 
land, $10,000.  L.  A.  Lawrence,  Susan 
B.  I^wrence.  Ernest  S.  Crosby,  Man- 
ley  A.  Lawrence,  Annette  H.  Crosby. 

Vogue  Co.,  Cleveland.  $5,000.  Mau- 
rice W.  Bruml.  Lucille  Taylor.  B.  D. 
Zieve,  Clarence  I.  Goldsmith,  Herman 
S.  Goldsmith.  (Furs  and  ladies*  gar- 
ments.) 

I^nge  Realty  and  Investment  Co.. 
Piqua,  $60,000.  B.  Nagel.  WMUiam 
Shanesy,  E.  Lange.  T.  Lange,  G.  E. 
DeWeese. 

Cleveland  Commercial  Chemical  Co.. 
Cleveland,  $50,000.  James  H.  Herron. 
Ralph  G.  Sheldon.  H.  G.  Weidenthal. 
Wm.  L.  Jeffers,  E.  T.  Holmberg. 

National  System  of  Bakeries  Co., 
Cleveland,  $25,000.  .M.  J,  Brewer,  A. 
B.  Curtiss,  L.  N.  McShane,  C.  H.  Bell, 
Jr.,  C.   M.  White. 

New  System  Manufacturing  Co..  Co- 
lumbus. $10,000.  O.  E.  Harrison.  H.  C. 
Allread.  Frank  Tossey.  Clifford  B.  Gil- 
lette, William  H.  Taylor. 

Cincinnati  Corrugated  Box  Co..  Cin- 
cinnati. $100,000.  Timothy  S.  Good- 
man, Ijefreda  Weir  Goodman,  Madelon 
Weir  Vanderbllt,  O.  DeG.  Vanderbilt, 
Jr..  Joseph  L.  I^ckner. 

New  System  Baking  Co.,  Columbus. 
$50^00.  O.  E.  Harrison,  H.  C.  Allread. 
Frank  Tossey.  Clifford  E.  Gillette. 
William  H.  Taylor. 

Kenilworth  T^dge  Co..  Cleveland. 
$175,000.  E.  C.  Burnett.  M.  E.  Reyn- 
olds. M.  M.  Feldner.  A.  O.  Dickey,  P. 
A.  White. 

Increases 

Hamilton  County  Bank,  Cincinnati; 
$25,000  to  $50,000. 

King  Powder  Co.,  King  Mills:  $750.- 
000  to  $950,000. 

Rosenberry,  Gunther  &  Brayer  Co., 
Cleveland;  $10,000  to  $20,000. 

Stitt  Ignition  Co.,  Columbus;  $100,- 
000  to  $150,000. 

Hanlon  Paper  Co.,  Barnei>ville.  $30.- 
000  to  $100,000. 


Central  Brass  Manufacturing  Co., 
Cleveland,  $150,000  to  $210,000. 

Farmers'  Grain  and  Sc^d  Co.,  Crel- 
ton,  $8,000  to  $40,000. 

J.  Koch  Co.,  Akron,  $50,000  to  $100. 
000. 

Knights  of  Columbus  Building  Co.. 
Cleveland,   $25,000  to  $125,000. 

Fern  Hall  Hotel  Co.,  Cleveland.  $20.- 
000  to  $30,000. 

Jackson  Tire  Co.,  Cleveland.  $10,fiOi' 
to  $20,000. 

MassiUon  Refractories  Co,,  Massil- 
lon,  $30,000  to  $."^5,000. 

Main  &  Market  Building  Co..  Akron. 
$100,000  to  $150,000. 

Pearce  Tire  &  Rubber  Co..  Ashta- 
bula,  $250,000  to  $1,000,000. 

William  H.  Sweet  Co.,  Columbus. 
$150,000  to  $300,000. 

Miracle  Realty  Co..  Akron.  $3r).0f»0 
to  $50,000. 

Greater  Cleveland  Realty  Co.,  Cleve- 
land. $10,000  to  $20,000. 

Bellaire  Mining  Co..  Bellaire.  $50.0*iii 
to  $75,000. 

Cambria  Coal  Co.,  Cleveland,  $425,- 
000  to  $650,000. 

Hibbard  Co.,  Cleveland,  $25,000  to 
$1 00,000, 

Drummond-Miller  Co..  Cleveland. 
$25,000  to.  $50,000. 

Athens  Coiinty  Home  Telephone 
Co.,  Athens,  $60,000  to  $75,000.  Com- 
mon. 

Athens  County  Home  Telephone 
Co.,  Athens.  $90,000  to  $150,000.  Pre- 
ferred. 

D.  J.  Peterson  Lumber  Co.,  Toledo. 
$25,000  to  $100,000. 

Decrease 

Henkel  Co..  Fremont;  $300,000  to 
$200,000. 

Parfay  Products  Co..  Cleveland.  $75.- 
000  to  $25,000. 

Juliet  Gravers  et  Steam.i^hin  Co, 
Mentor  Special  District.  $475,000  to 
$10  000. 

Scott  Realty  Co..  Toledo.  $1,250,000 
to  $626,000. 

New  Plttsburcrh  Coal  Co.,  Columbus. 
$1,500,000  to  $100,000. 

Pittsburgh  Coal  C^.,  Cleveland, 
$100,000  to  il.OOO. 

Buckeye  Coal  and  Railway  Co.,  Co- 
lumbuns.   $250,000   to   $.5,000. 

Ohio  Lund  »nd  Railway  Co..  Cleve- 
land. $2,000,000  to  $5,000. 

Tranchant  1^  Finnell  Co.,  Osbom. 
$60,000  to  $6,000. 

Wlndisoh-Mublhauser  Rrewlner  Co., 
Cincinnati.  $1,000,000  to  $900,000. 
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No.  1250 — In  the  Matter  of  the  Application  of  the  Chicago  &  Erie 
Ralfamid  CcMupany  for  an  Order  Apportioning  the  Cost  of  Maint^- 
nnce  and  Operation  of  an  Interlocker  at  Its  Intersection  With 
the  Clevdand,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
at  Koitoii,  Ohio. 


FINDING 

(Dated  April  29, 1919.) 

This  is  an  application  by  the  complainant  company  for  ^n  or- 
der apportioning  the  cost  of  maintenance  and  operation  of  an  inter- 
locker at  its  intersection  with  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company  at  Kenton,  Ohio. 

On  the  6th  day  of  January,  1919,  the  commission  entered  an 
order  apportioning  the  expense  of  the  maintenance  and  operation 
of  said  interlocker  equally  between  said  companies,  basing  its  de- 
cision upon  the  mandatory  provisions  of  Section  698,  General  Code. 

Thereupon  the  defendant  filed  its  application  for  a  re-hearing, 
alleging  numerous  grounds,  among  which  one  was  that  the  decision 
and  order  is  contrary  to  law,  though  it  was  not  pointed  out  at  the 
hearing  on  the  application,  in  what  resi>ect  it  was  contrary  to  law. 

For  the  purposes  of  the  decision  on  the  application  for  re-hear- 
ing, we  need  consider  only  the  ground  that  the  decision  and  order  is 
contrary  to  law. 

There  are  two  methods  provided  in  the  statute  for  apportion- 
ing the  cost  of  construction  and  maintenance  and  operation  of  inter- 
locker works  or  other  safety  devices. 

Section  597,  General  Code,  provides  that  the  commission  shall 

determine :   ^ 

"The  proportion  of  the  cost  of  construction  and  of  the  expense 
of  maintaining  and  operating  such  device  which  each  company 
or  person  concerned  shall  pay." 

Section  598,  General  Code,  provides : 

"The  maintenance  and  operation  thereof  shall  be  apportioned 
equally  between  the  railroads,  by  the  commission," 


leaving  no  discretion  to  be  exercised  by  the  commission. 

As  these  sections  appear  in  the  code  they  seem  to  be  entirely 
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inconsistent  with  each  other.  Though  Section  598  provides  that 
when  such  a  road  shall  cross  at  grade,  a  **road  previoady  con- 
structed"— ^which  phrase  is  not  in  Section  597 — ^the  expense  shall 
be  api)ortioned  equally,  that  does  not  materially  assist  in  drawing 
the  distinction,  for  it  is  seldom,  if  ever,  that  both  roads  are  con- 
structed at  the  same  time,  so  that  always  one  road  would  be  '^pre- 
viously constructed,"  However,  the  distinction  between  the  two 
classes  of  crossings  becomes  apparent  by  studying  the  history  of 
the  sections. 

The  earliest  legislation  in  this  state  on  the  subject  of  pro- 
tection from  danger  by  safety  devices  at  railroad  crossings,  was 
in  the  year  1896,  Volume  92,  O.  L.,  315. 

The  first  section  of  the  act  provided  that  when  two  or  more 
railroads  or  a  railroad  and  an  electric  railroad  cross  each  other  at  a 
common  grade,  or  cross  a  stream  by  a  swing  or  drawbridge,  one  or 
both  of  said  roads  might  protect  the  crossing  by  a  system  of  inter- 
locking or  other  works  or  fixtures,  and  if  such  protection  was  ap- 
proved by  the  commissioner  of  railroads,  then  engines  and  trains 
might  pass  over  such  crossing  or  bridge  without  stopping. 

Section  2  of  the  act  provided  that  when  two  or  more  railroads 
so  crossing,  could  not  agree  upon  the  manner  of  protection,  or  on 
a  division  of  the  cost  of  the  same,  the  question  might  be  submit- 
ted to  the  railroad  commissioner,  who  should  determine  the  nature 
of  the  protection,  and  should  apportion  the  cost  of  construction, 
maintenance  and  operation  of  the  plant. 

Section  3  of  the  act  provided  that  when : 

"one  railroad  company  or  an  electric  railroad  company  shall 
hereafter  seek  to  cross  at  grade,  with  its  track  or  tracks,  the 
track  or  tracks  of  another  railroad,  the  railroad  company  or 
the  electric  railroad  company  seeking  to  cross  at  grade,  shall 
be  compelled  to  interlock  such  crossing  to  the  satisfaction  of 
the  said  commissioner,  and  to  pay  all  cost  of  such  appliances, 
together  with  the  expense  of  putting  them  in,  and  the  future 
maintenance  and  operation  thereof." 

Thus  the  distinction  was  drawn  between  crossings  which  al- 
ready existed  at  the  time  of  the  passage  of  the  act,  and  those  which 
should  thereafter  be  constructed.  In  the  first  class  of  crossings, 
the  expense  was  to  be  apportioned  by  the  commissioner  of  Rail- 
roads. In  the  latter  class,  all  of  the  expense  was  to  be  borne  by  the 
junior  railroad. 

In  the  year  1898,  Section  3  of  said  act  was  amended.  Vol.  93, 
page  334,  so  that  the  junior  road  seeking  to  cross,  should  be  com- 
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peUed  to  provide  and  pay  all  cost  of  construction  of  the  safety  de- 
vice, and  that  the  future  maintenance  and  operation  should  be  ap- 
portioned by  the  commissioner  of  railroads,  between  the  two  or 
more  roads. 

In  original  Section  3,  the  junior  road  was  compelled  to  ^^inter- 
lock" the  crossing.  A  common  pleas  court  in  endeavoring  to  har- 
monize these  sections,  held  that  the  term  "interlock"  related  not  to 
a  safety  device,  but  only  to  the  method  of  constructing  the  track  at 
the  crossing,  though  if  the  court  had  taken  the  pains  to  examine 
Section  4  of  the  original  act,  which  referred  to  "interlocking  or 
other  safety  device,"  mentioned  in  Sections  2  and  3  of  the  act,  it 
would  have  been  apparent  that  the  term  "interlocking"  meant  a 
safety  device,  such  as  was  necessary  to  permit  trains  and  engines 
to  pass  without  stopping.  It  was  probably  because  of  this  decision 
which  had  recently  been  rendered,  that  greater  caution  was  taken  in 
the  amended  Section  3,  to  describe  the  safety  device,  by  omitting 
the  word  "interlock"  and  inserting  "interlocking  or  other  safety  de- 
vice." 

In  the  year  1908,  Volume  99,  page  390,  Section  2  of  the  orig- 
inal act  was  amended,  and  the  commissioner  of  railroads  having 
been  superseded  by  the  railroad  commission,  that  body  was  given 
the  power  of  its  own  initiative,  to  require  safety  devices  to  be  con- 
structed at  railroad  crossings,  to  determine  the  nature  of  the  de- 
vice, and  to  "designate  the  proportion  of  the  cost  of  the  construc- 
tion of  such  plant  and  the  expense  of  maintaining  and  operating  the 
same,  which  each  of  the  companies  or  persons  concerned,  shall  pay." 

When  these  sections  were  carried  into  the  General  Code,  Sec- 
tions 1  and  2  of  the  original  act,  as  amended,  were  subdivided  and 
became  what  are  now  Sections  592  to  597  General  Code,  inclusive ; 
and  said  Section  3  of  the  original  act  as  amended  became  and  now 
is  Section  598  General  Code,  the  wording  of  Section  598— original 
Section  3 — was  changed  by  the  codifying  commission.  The  words 
**hereafter  seek  to  cross"  were  omitted,  and  the  words  "previously 
constructed"  were  inserted,  but  the  evident  intention  was 'that  as 
to  crossings  constructed  subsequent  to  the  original  enactment,  to- 
wit:  April  27th,  1896,  Section  598  General  Code,  should  apply,  and 
as  to  those  crossings  which  existed  prior  to  that  date.  Sections  592 
to  597  General  Code,  should  apply.  Otherwise  there  would  have 
been  no  object  in  leaving  both  provisions  in  the  code. 

The  record  in  this  case  shows  that  the  crossing  in  question 
was  constructed  prior  to  1896.  Although  a  second  track  has  since 
been  laid,  that  would  not  affect  the  method  of  apportioning  the  ex- 
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pense,  except  as  to  the  additional  functions,  for  it  was  the  original 
crossing  which  caused  the  necessity  for  the  protection. 

Since  the  cost  in  this  case  should  have  been  apportioned  under 
Section  697,  instead  of  under  Section  598,  it  follows  that  the  defen- 
dant is  entitled  to  a  re-hearing,  which  is  hereby  granted,  and  it  is 
not  necessary  to  consider  any  of  the  other  grounds  alleged  in  the 
application. 

Having  determined  that  the  cost  of  maintenance  and  operar 
tion  should  be  apportioned  according  to  this  method,  it  becomes 
necessary  to  look  into  this  record  to  ascertain  just  what  is  be- 
fore the  Commission  in  this  particular  case. 

Both  parties  conceded  that  there  is  a  contract,  which  pro- 
vides by  what  method  the  cost  of  construction  and  the  cost  of 
maintenance  of  certain  functions  should  be  shared,  and  said  con- 
tract further  provides : 

''that  the  construction,  maintenance  and  operation  of  any  ad- 
ditions which  may  hereafter  be  made  to  said  interlocking  ap- 
paratus shall  be  made  matters  of  future  agreement,*' 

between  the  parties,  and  it  is  only  as  to  these  additions,  upon  which 
the  parties  are  not  able  to  agree,  that  the  present  controversy 
arises. 

There  can  be  no  doubt  but  that  the  parties  are  at  liberty  to 
enter  into  a  contract  concerning  the  division  of  such  costs,  so  long 
as  it  does  not  provide  for  any  system  of  protection  T^rhich  would  be 
contrary  to  law,  and  which  would  not  be  approved  by  the  Commis- 
sion, even  though  the  division  of  the  expense  might  be  different 
from  that  which  would  have  been  made  by  the  Commission.  The 
thing  which  the  Commission  is  interested  in,  is  the  protection  to 
the  public,  and  having  approved  the  method  by  which  such  protec- 
tion shall  be  afforded,  it  has  no  concern  with  the  fact  that  the 
parties  have  contracted  for  a  division  of  the  expense  on  a  basis 
which  was  satisfactory  to  the  contracting  parties. 

If  it  were  necessary  for  the  Commission  to  construe  the  con- 
tract, it  might  decline  to  do  so,  but  in  this  case  there  seems  to  be  no 
dispute  except  as  to  the  maintenance  of  some  additional  functions, 
which  were  put  in  when  the  interlocking  works  were  rebuilt,  and 
the  expense  of  which  is  not  provided  for  in  the  contract,  except 
that  it  is  stipulated  that  they  "shall  be  made  matters  of  future 
agreement."  Since  the  parties  cannot  agree  upon  the  division  of 
such  expense,  that  question  alone  seems  to  be  before  the  Com- 
mission. 


PUBUG  Utiuties  Commission  133 

On  page  5  of  the  record, -Mr.  Stewart,  speaking  for  the  Big 

Four  Raibroad,  said : 

''After  the  new  interlocker  in  1913  was  installed,  it  in* 
creased  the  number  of  functions,  so  that,  instead  of  there  be* 
ing  twenty-two  functions,  there  are  now  a  total  of  forty-nine 
and  a  half  functions.  Now,  they  feel  that  this  contract  of  1892 
with  respect  to  the  maintenance  should  be  absolutely  wiped 
out  and  we  take  the  position  that  the  contract  is  an  existing 
contract  and  is  still  a  good  contract  and  should  not  be  wiped 
out,  and  that  the  only  thing  that  is  for  consideration  now,  is  as 
to  the  maintenance  of  the  additions  to  this  interlocker.  As 
far  as  the  Big  Four  is  concerned,  we  contend  it  ought  not  to 
have  to  maintain  any  of  the  old  functions.  It  may,  and  prob^ 
ably  ought  to,  maintain,  and  we  are  willing  to  maintain  all 
over  the  fourteen  that  are  in  our  track,  but  under  the  con- 
tract, the  Erie  Railroad  agreed,  for  good  consideration,  to 
maintain  those  fourteen  for  us." 

On  page  6  of  the  record,  Mr.  Minard,  speaking  for  the  Erie 
Railroad,  said: 

"I  see  I  have  left  Mr.  Stewart  as  well  as  the  commission 
in  the  dark.  We  respect  the  validity  of  the  contract  which  we 
have  made.  We  have  lio  desire  whatever  to  repudiate  that. 
Our  application  applies  to  the  additional  functions,  the  addi- 
tional features  established  under  the  new  interlocker,  and  only 
as  to  those,  we  respect  this  agreement  as  existing  now,  as  con- 
tinuing to  exist  in  the  future  insofar  as  the  original  inter- 
locker of  1892  is  concerned  and  all  of  the  features  and  func- 
tions established  and  maintained  since." 

Question :  "Now,  there  were  twenty-two  functions  in  the 
original?" 

Mr.  Minard:    "Yes,  sir." 

Question :  "Now,  there  are  forty-nine  and  a  half.  Your 
contention  is  that  you  should  contribute  to  the  twenty-seven 
and  a  half?" 

Mr.  Stewart:    "Yes,  sir." 

Question :    "What  is  your  contention  ?" 

Mr.  Minard :    "Precisely  the  same." 

Question :    "Then,  what  are  you  scrapping  about  ?" 

Bfr.  Minard:  "I  do  not  know.  We  have  been  for  three 
years  trying  to  settle  the  thing  on  that  basis.  We  have  not 
beeii  able  to.  There  are  some  disputes  about  those  that  you 
mention." 

These  quotations  from  the  record  indicate  that  the  controversy 
is  about  the  division  of  the  expense  of  maintenance  and  operation 
of  the  additional  functions  created  by  the  rebuilding  of  the  inter- 
locker system. 
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An  order  will  be  entered  granting  a  rehearing  and  if  either 
party  within  ten  days  from  the  entering  of  such  order,  shall  indi- 
cate its  desire  to  be  further  heard,  the  Commission  will  set  the 
matter  down  for  such  f urher  hearing.  If  neither  party  cares  to  be 
further  heard,  the  Commission  will  proceed  to  divide  the  cost  of 
maintenance  and  operation  of  the  additional  functions,  on  such 
basis  as  seems  to  be  warranted  by  the  evidence  already  in  the 
record. 

No.  1643— In  the  Matter  of  the  Petitim  of  Walker  D.  Hines>  as  Di- 
rector General  of  Railroads^  Operating  the  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railroad,  and  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company.    Prayer  Granted. 


(Dated  April  21,  1919) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  Walker  D.  Hines,  as  Di- 
rector General  of  Railroads,  operating  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railroad,  and  The  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company,  asking  for  authority  to  close 
and  abandon  the  depot  at  Edgemont,  Hamilton  county,  Ohio,  and 
the  objections  thereto  of  H.  D.  Weber  and  twenty-three  others,  self- 
styled  members  of  the  Edgemont  Improvement  Association  and 
owners  of  property  in  said  Edgemont. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 
That  the  welfare  of  the  public  and  the  transportation  of  passengers 
and  freight  will  be  properly  provided  for  with  said  station  build- 
ing, or  depot,  closed,  and  that  the  gross  revenue,  cost  of  operation 
and  net  revenue  derived  from  the  maintenance^  of  said  depot  do  not 
warrant  the  further  maintenance  of  the  same,  and  is  satisfied  that 
the  closing  of  said  depot  is  reasonable,  and  that  the  prayer  of  said 
application  should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  Walker  D.  Hines,  as  Director  General 
of  Railroads  operating  the  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railroad,  and  The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  be,  and  hereby  they  are  authorized  to 
close  and  abandon  the  depot  at  Edgemont,  Hamilton  county,  Ohio. 
It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
on  and  after  the  first  day  of  May,  1919. 
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No.  1648 — ^In  the  Matter  of  the  Application  of  The  Northern  Ohio 
Traction  and  light  Cmnpany  for  Consent  and  Authority  to  Lgk 
sue  and  Sell  $713,000  Par  Value  of  the  First  Lim  and  Refundinsr 
Mortgage  Five  Per  Cent.  Gold  Bmds  and  $126,600  Par  Value  of 
its  Preferred  Capital  Stock.    Prayer  Granted. 


(Dated  April  25, 1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  bepheard,  and  was  heard,  upon  the  application  of  The 
Northern  Ohio  Traction  and  Light  Company,  (a  corporation  organ- 
ized and  existing  under  the  laws  of  Ohio)  asking  the  consent  and 
authority  of  the  Commission  to  issue  its  first  lien  and  refunding 
mortgage  five  per  cent,  gold  bonds  of  the  principal  sum  of  $713,000, 
and  its  six  per  cent,  preferred  capital  stock  of  the  par  value  of  $126,- 
600,  the  proceeds  arising  from  the  sale  thereof  to  be  applied  toward 
the  reimbursement  of  applicant's  treasury  for  the  next  expendi- 
tures therefrom  (of  moneys  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness)  for  the  provision 
of  additions,  extensions  and  improvements  to  its  facilities  within 
the  period  April  1,  1918,  to  and  including  December  31,  1918, 
amounting  to  the  sum  of  $80,773.03,  and  to  the  payment  of  other 
additions,  extensions  and  improvements  to  its  facilities,  the  esti- 
mated cost  of  which  is  the  sum  of  $752,858. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds: 

(1)  That,  within  the  period  July  1,  1918,  to  and  including 
December  31,  1918,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  net  sum  of  $80,773.03,  none  of 
which  was  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness ; 

(2)  That  the  applicant  now  has  in  contemplation  the 
provision  of  .other  additions,  extensions  and  improvements  to 
its  facilities,  the  cost  of  which  will  be  not  less  than  the  sum 
of  $756,858.00 ; 

(3)  That  the  issue  of  applicant's  aforesaid  first  lien  and 
refunding  mortgage  bonds  and  preferred  capital  stock  is  rea- 
sonably required,  and  the  money  to  be  procured  thereby  ne- 
cessary for  the  reimbursement  of  applicant's  treasury,  and  for 
the  construction,  completion,  extension  and  improvement  of 
its  facilities,  as  aforesaid,  and 

(4)  The  applicant  now  having  bonds  issued  and  out- 
standing in  excess  of  its  issued  and  outstanding  capital  stock, 
that  the  issue  of  said  first  lien  and  refunding  mortgage  bonds 
in  excess  of  applicant's  issued  and  outstanding  capital  Btock> 
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and  the  expenditure  of  the  proceeds  thereof  as  such  excess, 
should  be  specifically  consented  to,  authorized  and  approved. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
X)osition  of  said  preferred  capital  stock  and  bonds  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  Northern  Ohio  Traction  and  Light 
Company  be,  and  hereby  it  is  authorized  to  issue  its  six  per  cent, 
cumulative  preferred  capital  stock  of  the  total  par  value  of  one 
hundred  and  twenty-six  thousand,  six  hundred  dollars  ($126,600) 
and  its  first  lien  and  refunding  mortgage  five  per  cent,  gold  bonds 
of  the  principal  sum  of  seven  hundred  and  thirteen  thousand  dol- 
lars ($713,000),  and  that  said  capital  stock  and  bonds  be  sold  for 
the  highest  price  obtainable  but  for  not  less  than  the  par  value 
of  said  preferred  capital  stock  nor  less  than  eighty  (80)  i)ercentum 
of  the  par  value  of  said  bonds.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Commission.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of  the 
proceeds  of  such  excess  bonds  as  hereinafter  prescribed  be,  and 
hereby  they  specifically  are  consented  to,  authorized  and  approved. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
and  capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to  wit:    To  be  applied  toward, 

(a)  The  reimbursement  of  applicant's  treasury  for  the  sum 
of  $80,773.03,.  not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  actually  expended  there- 
from, within  the  period  April  1, 1918,  to  and  including  Decem- 
ber 31,  1918,  for  the  provision  of  net  additions  and  improve- 
ments to  applicant's  facilities,  as  more  fully  set.  forth  in  a  de- 
tailed statement,  marked  Exhibit  B,  appended  to  the  applica- 
tion herein,  which  hereby  is  made  a  part  of  this  order  by  ref- 
erence; 

(b)     The  payment  of  the  cost  of  the  proposed  additions, 
extensions  and  improvements  to  applicant's  facilities,  of  the 
estimated  cost  of  $758,868.00,  as  more  fully  set  forth  in  the 
'      detailed  estimate,  marked  Exhibit  C,  appended  to  the  appli- 
cation herein,  which  hereby  is  made  a  part  of  this  order  by  ref- 
.  erence. 
l,t  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  capital  stock 
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and,  semi-annually,  within  fifteen  days  after  the  close  of  each  cal- 
endar semi-annual  period,  of  the  expenditure  of  the  proceeds  thereof 
pursuant  to  the  terms  and  conditions  of  this  order. 

No.  1851 — ^In  the  Matter  of  the  Application  of  The  Wheeling  and 
Lake  Erie  RaUway  Company  for  an  Order  Authorizing  the  Issue 
of  Said  Company's  Refunding  Mortgage  Bonds,  Series  B,  and  for 
the  Pledge  of  the  Same— Prayer  Granted. 


(Dated  April  28,  1919.) 

This  day,  after 'full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Wheeling  and 
Lake  Erie  Railway  Company  (a  corporation  organized  and  existing 
under  the  laws  of  Ohio)  asking  the  consent  and  authority  of  this 
Commission  to  issue  refunding  mortgage,  five  per  cent.  Series  B, 
bonds  of  the  principal  sum  of  $858,000,  the  same  to  be  pledged  as 
collateral  security  for  loans  (maturing  in  not  more  than  one  year 
from  the  date  thereof)  to  procure  funds  with  which  to  reimburse 
its  treasury  for  the  sum  of  $622,935  (not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness)  actually 
expended  therefrom,  within  the  calendar  year  1917,  for  the  con- 
struction and  provision  of  additions,  extensions  and  improvements 
to  its  property  and  facilities. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
Itemises,  the  C!ommission  finds,  from  the  pleadings  filed  herein 
and  the  evidence  introduced  upon  the  hearing  hereof: 

(1)  That  within  the  calendar  year  1917  the  applicant 
actually  expended  from  its  treasury  the  sum  of  $622,935.00, 
not  procured  by  the  issue  of  stock,  bonds,  notes  or  other  evi- 
dences of  indebtedness  for  such  purposes,  for  the  construction, 
completion,  extension  and  improvement  of  its  facilities ; 

(2)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  it  is 
not  possible  to  sell  applicant's  said  bonds  for  a  reasonable  price 
and  that,  to  procure  the  moneys  now  required  by  the  applicant, 
it  will  be  necessary  to  negotiate  loans  with  said  bonds  as 
collateral  security  therefor,  and 

(3)  That  the  issue  of  applicant's  said  refunding  mort- 
gage bonds.  Series  B,  of  the  principal  sum  of  $958,000.00  is 
reasonably  required  and  the  money  to  be  procured  thereby  ne- 
cessary for  the  reimbursement  of  applicant's  treasury  for  the 
moneys  expended  as  aforesaid, 

^  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is,  therefore. 
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•  Ordered,  That  said  The  Wheeling  and  Lake  Erie  Railway  Com- 
pany be»  and  hereby  it  is  authorized  to  issue  its  refunding  mort- 
gage, five  per  cent.  Series  ''B"  bonds  of  the  principal  sum  of  nine 
hundred  and  fifty-^ight  thousand  dollars  ($958,000) .     It  is  further 

Ordered,  That  pending  the  further  order  of  this  Commission 
prescribing  a  minimum  sale  price  for  said  bonds,  the  same  may  be 
pledged  as  collateral  security  for  loaiis,  which  loans  shall  be  of  the 
greatest  sums  negotiable,  but  in  no  event  less  than  sixty-five  (65) 
percentum  of  the  par  value  of  said  bonds.    It  is  further 

Ordered,  That  in  the  event  of  the  sale  of  said  bonds  under 
pledge,  as  aforesaid,  such  sale  shall  be  public  and  after  due  notice 
by  proper  publication,  and  any  sum  realized  above  the  amount  of 
said  principal  and  accrued  but  unpaid  interest,  with  the  reasonable 
costs  of  such  sale,  shall  be  delivered  to  said  The  Wheeling  and 
Lake  Erie  Railway  Company  and,  by  It,  held  subject  to  the  fur- 
ther order  of  this  Commission,  or,  in  the  event  of  the  recovery  of 
such  bonds  by  the  payment  and  discharge  of  the  indebtedness  un- 
der which  they  have  been  pledged,  the  future  sale  and  disi)osition 
thereof  by  the  applicant  shall  be  subject  to  the  further  order  of 
this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  pledge  of  said 
bonds  shall  be  devoted  to  and  used  for  the  reimbursement  of  ap- 
plicant's treasury  for  the  sum  of  $622,935  (not  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness  for 
such  purpose)  expended  therefrom,  within  the  calendar  year  1917, 
for  the  construction  and  provision  of  additions,  extensions  and  im- 
provements to  its  property  and  facilities,  as  fully  set  forth  in  the 
detailed  statement  marked  ''Exhibit  1''  appended  to  the  application 
herein,  which  hereby  is  made  a  part  of  this  order  by  reference; 
nor  shall  said  proceeds  of  such  loans  be  used  for  any  other  purpose 
whatsoever.     It  is  further 

Ordered,  That  if  the  further  inquiry  and  investigation,  herein 
to  be  prosecuted  by  this  Commission,  discloses  that  any  of  said  ex- 
penditures of  $622,935  were  improperly  charged  to  capital  account, 
proper  deduction  shall  be  made  from  the  sum  hereunder  to  be  re- 
imbursed and  such  sum  applied  toward  the  payment  of  capital  ex- 
penditures made,  or  to  be  made,  subsequent  to  December  31,  1917. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  its  bonds  and  the  expendi- 
ture of  the  loans  procured  thereby,  pursuant  to  the  terms  and  con- 
ditions of  this  order. 


DEJ^ARTMENT  OF  BANKS  AND  BANKING 


ANALYSIS    OF    EARNINGS    AND .  EXPENSES— INCORPOR- 
ATED STATE  BANKS,  DECEMBER  31,  1918. 

An  analysis  of  the  reports  of  earnings  and  expenses  of  incor- 
porated state  banks  for  the  year  ended  December  31, 1918,  discloses 
an  exceptionally  prosperous  condition,  with  earnings  much  in  ex- 
cess of  previous  years.  For  the  period  under  review  the  gross 
earnings  amount  to  $49,485,295,  and  the  net  earnings  $12,692,751. 

A  comparison  of  the  gross  and  net  earnings  rex)orted  Decem- 
ber 31,  1916,  just  prior  to  the  declaration  of  war  by  the  United 
States,  with  those  reported  at  the  close  of  the  current  year  1918,  is 
of  interest.  Gross  and  net  earnings  for  1916  amounted  to  $39,- 
763,733,  and  $11,616,198,  respectively;  a  comparison  shows  an  in- 
crease of  $9,721,522  and  $1,076,853,  respectively  or  24.4%  gross 
and  9.3%  net  over  1916. 

With  respect  to  the  1918  statement  the  percentage  of  net  earn- 
ings to  capital  appears  to  be  greater  in  banks  located  in  the  larger 
cities.  In  492  banks  outside  the  larger  cities  the  percentage  of  net 
earnings  to  capital  is  19.2% ;  while  those  of  Cincinnati  show  24% ; 
Cleveland,  28.2%,  and  Canton,  29.6%.  The  banks  of  Dayton  show 
net  earnings  of  18.4%;  Youngstown,  18.1%;  Akron,  17.4%;  To- 
ledo, 17.2%,  and  Columbus,  12.9%  on  their  respective  capital.  The 
percentage  of  net  earnings  to  capital,  as  compared  with  1917,  shows 
an  increase  in  Canton  of  7.5% ;  Youngstown.  2.3% ;  Cleveland,  1.5%  5 
Columbus,  .4%,  and  for  the  banks  outside  the  eight  largest  cities, 
.5%,  while  a  decrease  is  shown  for  the  banks  of  Akron  of  8%  ;•  Day- 
ton, 4.5% ;  Cincinnati,  2.5%,  and  Toledo,  1.8%.  Gross  earnings  of 
the  incorporated  State  banks  of  Cleveland  amounted  to  128.1%  of 
the  capital  for  1918  or  36.1%  greater  than  any  other  division. 

The  i)€f!rcentage  of  gross  earnings  to  capital  of  all  incorporated 
State  banks  for  the  past  year,  was  86.8%,  as  compared  with  85.1% 
for  1917.  The  percentage  of  net  earnings  was  22.3%  as  compared 
with  22%  for  the  preceding  year.  While  the  percentage  of  net 
earnings  to  capital  is  .3%  more  than  last  year,  yet  on  account  of 
the  continued  increase  in  the  amount  paid  for  salaries,  taxes  and 
interest,  the  percentage  of  net  earnings  to  capital  is  .8%  less  than 
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in  1916.  The  analysis  further  shows  that  the  gross  earnings  of  the 
banks  increased  only  7.7%  for  1918,  while  salaries  increased  20.8%, 
taxes  33%  and  miscellaneous  expenses  14.4%  over  1917.  The 
greatest  percentage  of  increase  appears  in  taxes  which  shows  an 
increase  of  33%  as  compared  with  the  preceding  year  and  an  in- 
crease of  51.9%  as  compared  with  1916. 

Reports  of  the  607  incorporated  State  banks  for  the  year  end- 
ing December  31,  1918,  show  gross  earnings  to  the  amount  of  $49,- 
485,295,  an  increase  of  $3,543,832  or  77%  as  compared  with  1917. 
The  net  earnings  for  the  same  period  amounted  to  $12,692,751,  an 
increase  over  the  preceding  year  of  $800,470  or  6.7%,  as  compared 
with  $276,083  or  2.4%  for  1917. 

Salaries  of  officers  and  employes  of  the  bank  paid  during  the 
year  amounted  to  $7,126,515,  an  increase  over  the  amount  paid  in 
1917  of  $1,227,449  or  20.8%,  and  an  increase  as  comi)ared  with 
1916  of  45.7%. 

Taxes  reported  paid  for  the  year  ending  December  31,  1918, 
amounted  to  $2,327,105,  an  increase  of  $577,640  or  33%  as  com- 
pared with  the  preceding  year  and  51.9%  as  compared  with  1916. 

Miscellaneous  expenses  paid  amounted  to  $5,149,259,  an  in- 
crease of  $650,359  or  14.4%  over  the  amount  paid  in  the  preceding 
year. 

Dividends  distributed  to  stockholders  during  the  year  amounted 
to  $5,650,193,  an  increase  of  $812,436  or  16.8%  as  compared  with 
the  preceding  year.  Net  earnings  carried  to  surplus  amounted  to 
$2,227,426  or  17.5%. 

Total  capital  and  surplus  invested  at  the  close  of  business  De- 
cember 31,  1918,  as  reported,  was  $99,604,710.  Capital  invested 
amounted  to  $56,984,078.  The  increase  in  capital  and  surplus  was 
$5,346,307  as  compared  with  December  31,  1917. 


ATTORNEY  GENERAL 


Where  a  Foreis:n  Corporation  Maintains  a  Business  Office  in  This 
State,  to-wit  in  Cleveland,  Through  Which  Practically  all  of  its 
Boainess  is  Transacted,  the  Accounts  and  Bills  Receivable  Should 
be  Allocated  in  Ohia  Sales  by  Such  Company  Through  the 
Cleveland  Office  to  Ohio  Customers  Completed  by  Shipments 
From  Michigan  and  Wisconsin  Points  do  not  Constitute  Business 
Done  in  Ohio,  for  the  Purpose  of  the  Franchise  Tax  Law,  Unless 
the  Contracts  Fairly  Interpreted  Show  that  the  Place  From 
Which  the  Products  Were  to  Come  was  a  Matter  of  Indifference 
to  the  Vendees.  The  Same  is  True  of  Sales  of  Ores  Through  the 
Cleveland  Office  to  Ohio  Customers  Completed  by  Delivery  from 
Upper  Lake  Ports.  Sales  of  Ores  Through  the  Cleveland  Office, 
Completed  by  Delivery  from  Ohio  Docks  to  Cutsomers  in  Ohio, 
Constitute  Business  Done  in  Ohio. 


No.  228— (Opinion  Dated  April  23,  1919). 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  Receipt  of  your  letter  of  March  20th  submitting 
certain  questions  for  the  opinion  of  this  department  is  acknowl- 
edged.  You  state  the  questions  as  follows : 

"The  Cleveland  Cliffs  Iron  Company  is  a  foreign  cor- 
poration organized  under  the  laws  of  West  Virginia.  The  re- 
port filed  with  this  Commission  states  that  the  principal 
office  is  in  Michigan.  The  company  also  maintains  a  business 
office  at  Cleveland,  Ohio,  through  which  practically  all  of  its 
business  is  conducted  and  where  all  orders  are  received  and 
contracts  made  and  where  accounts  and  bills  receivable  are 
coUected  and  controlled. 

Our  special  examiner  has  found  that  in  the  report  for 
1918  the  company  allocated  to  property  outside  of  Ohio  an 
item  of  $4,803,259  which  represents  accounts  and  bills  re- 
ceivable. Inasmuch  as  these  accounts  are  collected  and  con- 
trolled at  Cleveland,  should  not  this  property  be  allocated  to 
Ohio? 

The  examiner  also  found  that  the  company  reported  as 
business  outside  of  Ohio  the  following  items :  Sales  of  chemi- 
cal products  through  Cleveland,  Ohio,  shipped  from  Michigan 
and  Wisconsin  plants  to  customers  in  Ohio  $98,868.  Sales  of 
ores  through  the  Cleveland  office,  shipped  from  Ohio  docks  to 
customers  in  Ohio  $3,755,208.     Sales  of   ores    through    the 

Clev^and  office,  shipped  direct  from  upper  lake  ports  to  cus- 
tomers in  Ohio  $2,107,870. 
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We  request  your  opinion  as  to  whether  the  above  items 
should  not  have  been  reported  as  business  in  Ohio/' 

Assuming,  without  discussion,  that  accounts  and  bills  receiv- 
able constitute  "property"  within  the  meaning  of  Section  5501  of 
the  General  Code  and  related  sections,  it  is  the  opinion  of  this  de- 
partment that  the  items  inquired  about  in  your  first  question  should 
be  allocated  to  Ohio.  No  opinion  is  expressed  as  to  whether  or  not 
such  account  are  "property"  because  your  letter  does  not  request  an 
opinion  thereon. 

It  may  be  said  generally  of  each  of  the  three  items  mentioned 
in  your  second  question  that  they  represent  business  done  in  Ohio. 
Whether  or  not,  however,  they  are  to  be  taken  into  account  as  such 
business  done  in  Ohio  for  the  purpose  of  the  franchise  tax  law  de- 
pends upon  a  further  consideration.  By  several  previous  opinions 
of  this  department,  with  which  I  concur,  the  commission  has  been 
advised  that  business  which  consists  of  sales  is  not  to  enter  into  the 
computation  by  which  the  franchise  tax  of  a  foreign  corporation 
is  fixed,  if  the  sales  are  interstate  commerce.  In  other  words,  if 
the  complete  transaction  or  agreement  between  the  parties  involves 
a  promise  on  the  part  of  one  to  make  a  delivery  necessitating  the 
carrying  on  of  interstate  commerce,  the  transaction  does  not  con- 
stitute "business  done  in  Ohio"  within  the  meaning  of  the  Ohio 
statute.  This  is  upon  the  theory  that  if  the  entire  business  of  a 
company  consisted  of  such  transactions,  the  state  would  not  have 
power  to  tax  it,  though  such  business  were  carried  on  through  the 
agency  of  persons  who  might  maintain  a  permanent  business  office 
in  the  state.  This  being  true,  such  taxation  cannot  be  effected  when 
the  company  also  transacts  some  intrastate  business  in  the  state, 
at  least  under  a  law  like  that  of  Ohio,  whatever  may  be  the  case  un- 
der a  law  which  plainly  attempts  to  and  does  avoid  the  imposition 
of  direct  burdens  upon  interstate  commerce. 

These  general  observations  afford  a  key  to  the  solution  of  the 
three  specific  questions  embodied  in  your  second  general  question. 
If  the  chemical  products  sold  through  the  Cleveland  office  under 
such  circumstances  as  to  require  shipment  from  points  in  Michigan 
and  Wisconsin  to  customers  in  Ohio  are  specifically  products  to 
come  from  the  points  mentioned,  such  sales  constitute  interstate 
commerce  and  should  not  have  been  reported  as  business  done  in 
Ohio.  So  also  with  the  third  item,  which  consists  of  sales  of  ores 
shipped  direct  from  upper  lake  ports  to  customers  in  Ohio.  It  would 
probably  be  true  that  if  the  company  merely  made  contracts  for 
the  sale  of  so  much  ore,  without  any  specifications  as  to  the  place 
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from  which  it  should  come,  such  contracts  and  the  sales  thereunder 
would  not  constitute  interstate  commerce,  l^the  facts  show  that 
this  is  the  case,  then  the  opposite  answer  would  have  to  be  given  to 
these  two  parts  of  the  question  but  if .  as  !« imagine  may  be  the 
case,  the  understanding,  if  not  the  express  contract  of  the  parties 
in  such  cases,  is  that  the  products  or  ores  shall  come  from  outside 
of  the  state,  the  transactions  would  be  interstate. 

The  second  subdivision  of  your  second  question  seems  clearer. 
As  you  put  it,  the  business  described  thereby  would  be  strictly  Ohio 
business  intrastate  in  character.  The  agreement,  in  effect,  would 
be  to  sell  and  ship  ore  which  is  understood  to  be  on  Ohio  docks  at 
the  time  of  the  sale  to  customers  in  Ohio.  The  delivery  required  to 
complete  the  contract  would  be  in  intrastate  movement. 

In  this  connection  it  will  be  observed  that  the  actual  shipment 
that  takes  places  in  the  discharge  of  the  contract  is  not  a  conclusive 
criterion  of  its  interstate  or  intrastate  character.  The  contract 
may  be  to  sell  and  deliver  ore  without  respect  to  where  the  vendor 
gets  the  ore.  This  would  not  be  interstate  commerce;  but  where 
the  contract  calls  for  delivery  of  something  from  outside  of  the 
state  the  reverse  is  true. 

Your  second  question  may,  therefore,  be  answered  as  follows : 

The  sales  of  chemical  products  through  the  Cleveland  office  to 
Ohio  customers,  completed  by  shipments  from  Michigan  and  Wis- 
consin points,  do  not  constitute  business  done  in  Ohio  for  the  pur- 
pose of  the  fraAchise  tax  law,  unless  the  contracts,  fairly  inter- 
preted, show  that  the  place  from  which  the  products  were  to  come 
was  a  matter  of  indifference  to  the  vendees. 

The  same  general  observation  is  true  of  sales  of  ores  through 
the  Cleveland  office  to  Ohio  customers,  completed  by  delivery  from 
upper  lake  ports. 

Sales  of  ores  through  the  Cleveland  office,  completed  by  delivery 

from  Ohio  docks  to  customers  in  Ohio,  constitute  business  done  in 

Ohio. 

ji 

Hie  Expenses  of  a  Mayor  of  a  Municipal  Corporation  for  Attend- 
ing a  Conf  er^ice  of  Governors  and  Mayors  Held  in  Washington, 
D.  C,  Cannot  be  Paid  from  the  Public  Funds. 


No.  197— (Opinion  Dated  April  16,  1919.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :    Your  letter  of  recent  date  requesting  my  opinion 
as  to  whether  or  not  the  expenses  of  the  mayor  of  Lorain  incuned 
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in  attending  a  conference'  of  governors  and  mayors  held  at  Wash- 
ington, D.  C,  may  be  paid  from  the  public  funds,  was  duly  re-     ! 
ceived.  I 

With  your  letter  you  enclosed  a  communication  dated  Febru-  j 
ary  28,  1919,  from  the  city  solicitor  to  your  department,  and  also  | 
copy  of  a  letter  dated  February  12,  1919,  from  Mr.  R.  W.  Babson.  j 
It  appears  from  Mr.  Babson's  letter  that  the  conference  was  called 
by  the  United  States  Department  of  Labor  ''to  discuss  the  indus- 
trial situation."  It  was  also  suggested  in  Mr.  Babson's  letter  that 
''the  question  of  resuming  public  and  private  construction,  and  the 
stimulation  of  business  in  general  should  also  be  fully  discussed, 
including  price  tendencies,  and  the  attitude  of  labor." 

The  attitude  of  the  city  solicitor  at  Lorain  with  respect  to  the 
payment  of  the  mayor's  expenses  is  set  forth  in  his  letter  of  Feb- 
ruary 28,  1919,  as  follows: 

"I  have  noted  that  the  attorneys  general  have  heretofore 
ruled  that  cities  have  no  legal  authority  to  pay  the  expenses  of 
city  representatives  to  conventions  and  conferences  through- 
out the  country,  and  with  this  in  view,  it  would  be  my  opinion 
that  the  meeting  in  question  would  come  within  that  rule,  and 
consequently  the  city  would  be  without  authority  to  do  this." 

Questions  kindred  to  the  one  under  consideration  have  been 
before  this  department  and  the  courts  on  several  occasions,  and  the 
rule  on  the  subject  may  be  said  to  be  reasonably  well  settled.  In 
1910-1911  Annual  Reports  of  the  Attorney  General,  page  942,  the 
rule  was  announced  that  the  expenses  of  officers  or  employes  of 
municipal  corporations  incurred  in  attending  conventions  of  mu- 
nicipal officers  cannot  be  paid  from  the  public  funds,  except  where 
the  authority  to  attend  such  meeting  is  conferred  either  expressly 
or  by  necessary  implication. 

With  respect  to  the  right  to  attend  for  the  purpose  of  acquiring 
general  knowledge  relating  to  official  duties  and  the  problems  of 
employment,  such  as  was  contemplated  by  the  Washington  confer- 
ence, it  was  said : 

"As  a  matter  of  law  it  cannot  be  said  that  the  city  would 
gain  anything  by  sending  any  of  its  representatives  to  such  a 
convention  for  no  specific  purpose  but  merely  for  the  acquisi- 
tion of  general  knowledge  relating  to  the  duties  of  officers  and 
the  problems  of  employments.  To  say  that  the  municipality 
is  justified  in  expending  its  money  for  the  purpose  of  per- 
mitting its  employes  and  officers  to  acquire  information  of  this 
sort,  is  to  say  that  the  public  money  may  be  expended  for  the 
education  of  public  servants.    This,  it  seems  to  me,  is  f  allaci- 


ATTORNBY  GENERAL  145 

ous  and  the  power  to  make  such  an  expenditure  must  be  de- 
nied. Putting  it  in  another  way,  the  possible  g:ood  that  might 
result  to  the  department  and  to  the  municii)ality  from  the  ac- 
quisition of  such  general  information,  is  too  remote  and  indefi- 
nite upon  which  to  found  a  public  expenditure ;  the  real  and 
direct  benefit  accrues  to  the  officer  or  employe  and  the  city  is 
not  justified  in  paying  for  this.  From  stiU  another  viewpoint, 
officers  are  required  to  qualify  and  to  continue  to  be  qualified, 
and  employes,  likewise,  are  presumed  to  be  cognizant  of  the 
matters  within  the  scope  of  their  employment.  It  is  in  each 
case  for  the  individual,  at  his  own  expense,  to  make  and  keep 
himself  qualified, — ^not  for  the  city." 

In  1912  Annual  Reports  of  the  Attorney  General,  Vol.  I,  page 
432,  it  was  held  that  municipal  officers  cannot  be  allowed  expenses 
incurred  in  attending  conventions  for  the  purpose  of  general  edu- 
cation; but  that  where  such  visit  is  the  most  economical  and  effi- 
cient method  of  promoting  a  purchase  in  immediate  contemplation 
by  the  city,  the  payment  of  such  expenses  was  proper.  In  the 
opinion,  at  page  433,  it  was  said  with  respect  to  attending  for  gen- 
eral educational  purposes,  as  follows: 

"In  view  of  the  ^ell  established  principle  that  municipali- 
ties and  statutory  officers  posses^  only  such  powers  as  are  con- 
ferred by  statute,  and  those  which  are  necessary  to  carrying 
into  effect  the  powers  so  conferred,  I  am  unable  to  find  any  pro- 
vision of  the  General  Code  from  which,  by  any  implication,  the 
expenses  incurred,  by  the  officers  named,  of  attending  national 
conventions  for  the  purpose  of  merely  general  instructions  or 
information  with  reference  to  the  duties  of  their  offices,  could 
be  made  a  charge  against  the  city.  The  acquirement  of  a 
knowledge  of  the  general  affairs  and  detailed  workings  of  his 
office  is  a  responsibility  resting  upon  the  officer  himself,  not 
upon  the  city ;  and  the  possession  of  requisite  3kill  and  infor- 
mation is  to  be  presumed. 

"The  power  to  incur  expense  for  the  general  education  and 
enlightenment  of  its  officers  is  not  expense  conferred  upon  mu- 
nicipalities by  any  statute  nor  is  such  a  power  anywhere 
granted  to  any  of  the  officers  named  in  your  inquiry,  and  such 
a  purpose  is  too  remote  as  regards  the  powers  conferred,  *  *  * 
to  be  regarded  as  a  power  actually  necessary  for  the  carrying 
into  effect  of  those  functions." 

And  with  respect  to  the  promotion  of  a  purchase  in  immediate 

contemplation,  it  was  said : 

"For  as  regards  the  necessary  visits  to  other  localities  for 
the  immediate  purpose  of  acquiring  information  with  refer- 
ence to  a  definite  presently  contemplated  undertaking,  such  as 
the  purchase  of  machinery,  the  decisions  permit  of  a  modi- 
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fied  application  of  the  above  rules,  holding  that  such  visits 
may  be  regarded  as  of  sufficient  necessity  to  the  performance 
of  a  fixed  duty  to  justify  an  allowance  of  the  cost  so  incurred 
as  an  expense  incurred  for  the  benefit  of  the  municipality  in 
the  performance  of  a  duty  enjoined  by  law." 

In  State  v.  Wright,  17  C.  C.  (n.  s.) ,  396,  the  building  inspector 
of  Cleveland  under  direction  of  the  director  of  public  safety  at- 
tended a  convention  of  municipal  building  inspectors  at  Columbus. 
The  city  auditor  refused  to  allow  the  expenses  of  the  trip,  and  it 
was  sought  by  mandamus  to  compel  him  to  do  so.  In  that  case  the 
court  held: 

**A  municipality  is  not  liable  for  the  traveling  expenses  of 
one  of  its  officials  incurred  in  attending  a  convention  of  like  of- 
ficials of  other  municipalities/' 

In  the  opinion  the  court  said : 

"We  hold  that  in  the  absence  of  any  specific  statutory 
provision  for  such  cases,  the  test  of  the  city's  liability  must  be 
deemed  to  be:  is  the  trip  or  journey  in  which  the  expenses 
were  incurred  necessarily  implied  in  or  reasonably  and  directly 
incident  to  the  prescribed  duties  of  the  municipal  officer  who 
undertakes  such  journey? 

"It  has  been  pointed  out  in  argument  that  a  municipal 
officer  may  properly  undertake  a  journey  at  the  city's  expense 
to  inspect  material  or  supplies  for  the  purchase  of  which,  on 
behalf  of  the  city,  he  is  authorized  to  negotiate,  if  such  jour- 
ney is  reasonably  necessary  for  that  purpose.  This  is  upon 
the  ground  that  the  object  of  the  journey  is  directly  related  to 
the  duties  of  his  office. 

"Here,  however,  the  purpose  of  the  journey  was  to  acquire 
such  information  in  regard  to  the  duties  of  his  office  as  the 
building  inspector  might  reasonably  acquire  while  in  attend- 
ance up6n  a  convention  of  officials  holding  like  positions,  in 
various  cities.  We  are  unable  to  see  how  such  an  object  re- 
lates itself  either  directly  or  with  reasonable  necessity  to  the 
duties  of  the  relator's  office." 

In  my  recent  opinion  No.  85,  dated  March  1,  1919,  the  power 
or  authority  of  cities  to  pay  the  expenses  of  mayors  and  city  so- 
licitors in  attending  a  meeting  of  municipal  officers  at  Columbus 
for  the  purpose  of  drafting  legislation  for  the  financial  relief  of 
cities  was  denied.  In  that  opinion  the  decisions  and  statutes  of  Ohio 
were  reviewed  at  length  for  the  purpose  of  showing  the  long  and 
consistent  policy  of  the  state  against  the  allowance  of  claims  of  pub- 
lic officers  for  expenses  incurred  in  the  discharge  of  official  duties, 
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except  where  the  incurring  and  payment  of  such  expenses  is  clearly 

authorized  by  law,  and  after  stating  that 

''No  statute  has  been  found  imposing  a  duty  upon  or  au- 
thorizing municipal  officers  generally,  or  mayors  and  city  so- 
licitors, to  attend  meetings  or  conventions  held  for  the  purpose 
of  discussing  and  drafting  legislation  for  the  relief  of  mu- 
nicipalities, or  making  the  expenses  of  such  attendance  a  bur- 
den on  the  public  funds.  As  was  well  said  in  Richardson  v. 
State,  supra,  *An  intention  to  do  so  will  not  be  implied/  If  it 
had  been  intended  to  permit  the  expenditure  of  public  funds 
for  such  purposes,  it  is  reasonable  to  presume  that  the  legis- 
lature would  have  spoken  on  the  subject,  as  it  has  done  in  the 
numerous  instances  hereinbefore  referred  to." 

the  conclusion  was  reached  that 

"In  view  of  the  settled  public  policy  of  Ohio,  as  announced 
by  the  decisions  and  disclosed  in  the  statutes  hereinbefore  re- 
ferred to,  I  am  of  the  opinion  that  public  funds  cannot  be  used 
for  the  purpose  of  paying  the  expenses  of  municipal  officers  of 
non-charter  cities  in  attending  meetings  of  mayors  and  city 
solicitors  held  for  the  purpose  of  discussing  and  drafting  legis- 
lation for  the  relief  of  cities,  nor  of  the  officers  of  charter 
cities  whose  charters  contain  no  valid  provision  warranting  * 
such  pa3mient.'' 

The  doctrines  announced  in  the  foregoing  opinions  and  de- 
cisions are,  in  my  opinion,  applicable  to  the  claim  of  the  mayor  of 
Lorain  for  reimbursement  for  expenses  incurred  by  him  in  attend- 
ing the  Washington  conference,  and  I  am  therefore  of  the  opinion 
that  these  expenses  cannot  be  paid  from  the  public  funds. 

The  County  Commissioners  are  Without  Authority  to  Reimburse 
the  County  Treasurer  for  Postage  Expended  by  Him  in  Mailing 
Tax  Bills  to  Taxpayers  Whether  Delinquent  or  Not. 


No.  196— (Opinion  Dated  April  12,  1919.) 

Hon.  Samuel  Doerfler,  Prosecuting  Attorney,  Cleveland,  Ohio. 

Dear  Sir :  Receipt  is  acknowledged  of  your  letter  of  recent  date 
in  which  you  request  the  opinion  of  this  department  relative  to 
the  i)ower  of  the  county  commissioners  to  reimburse  the  county 
treasurer  for  the  expense  of  postage  in  connection  with  the  mailing 
out  of  tax  bills. 

The  facts  as  stated  by  you  requiure  the  consideration  of  two 
questions,  as  follows: 

(1)  May  the  county  commissioners  reimburse  the  county 
treasurer  for  the  expense  of  i>ostage  incurred  in  mailing  out 
delinquent  personal  tax  bills  ? 

(2)  May  the  county  commissioners  reimburse  the  county 
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treasurer  for  the  expense  of  postage  incurred  in  mailing  out 
non-delinquent  tax  bills,  both  real  and  personal  ? 

In  connection  with  these  questions  you  say  that  you  have  been 
unable  to  find  any  express  statutory  authority  for  either  of  these 
expenditures,  but  submit  that  the  mailing  out  of  tax  bills  works  a 
great  saving  of  time  and  conduces  to  the  convenience  of  the  public 
and  of  the  treasurer's  office  and  that  it  promotes  economy,  in  that 
it  tends  to  diminish  the  size  of  the  clerical  force  necessary  to  be 
maintained  when  the  taxpayers  are  required  to  call  in  person  at 
the  office  in  order  to  procure  their  tax  bills.  You  therefore  suggest 
the  desirability,  from  a  practical  standpoint,  of  permitting  these 
expenditures  to  be  paid  out  of  the  public  treasury. 

Section  2749  of  the  General  Code  is  a  part  of  an  act  authoriz- 
ing the  county  treasurer  to  open  not  to  exceed  one  office  in  each 
township  for  the  receiving  of  taxes.  It  authorizes  the  county 
treasurer  to  be  reimbursed  for  certain  expenses  so  incurred,  as 
follows : 

"On  or  before  the  tenth  day  of  January  and  tenth  day  of 
July  of  each  year,  the  county  treasurer  shall  file  with  the  coun- 
ty commissioners  an  itemized  statement  of  expenses  incurred 
in  the  receiving  of  taxes,  as  herein  provided,  as  follows :  Trans- 
portation to  and  from  tbe  place  of  collection,  office  rent,  and 
publishing,  printing  and  posting  of  notices!  When  allowed  by 
the  county  commissioners,  such  expenses  shall  be  paid  from 
the  county  fund,  but  the  total  expense  so  paid  in  any  year  shall 
not  exceed  one  hundred  dollars." 

The  only  other  section  expressly  authorizing  the  incurring  of 
expenses  payable  out  of  the  public  treasury  in  the  collection  of 
taxes  of  any  kind  is  section  5696  G.  C.,  which  relates  to  the  collec- 
tion of  delinquent  personal  taxes,  and  provide  as  follows : 

"The  county  commissioners,  at  each  September  session, 
shall  cause  th^  list  of  persons  delinquent  in  the  payment  on 
personal  property  to  be  publicly  read.  If  they  deem  it  neces- 
sary, they  may  authorize  the  treasurer  to  employ  collectors 
to  collect  such  taxes  or  part  thereof,  prescribing  the  compensa- 
tion of  such  collectors  which  shall  be  paid  out  of  the  county 
treasury.  All  such  allowances  shall  be  apportioned  ratably 
by  the  county  auditor  among  all  the  funds  entitled  to  share  in 
the  distribution  of  such  taxes." 

Your  statement  that  there  is  no  express  statutory  authority 
for  the  making  of  such  allowances  as  are  described  in  the  two 
questions  submitted  by  you,  as  they  have  been  stated,  is  therefore 
correct.         ^  • 

The  following  statutes  may  be  quoted  to  show  the  outline  of 
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the  statutory  machinery  for  the  collection  of  taxes  and  the  duties 
of  the  county  treasurer  in  connection  therewith : 

"Section  2648.  Upon  receiving  from  the  county  auditor  a 
duplicate  of  taxes  assessed  upon  the  property  of  the  county, 
the  county  treasurer  shall  immediately  cause  notice  thereof  to 
be  posted  in  three  places  in  each  township  of  the  county,  one  of 
which  shall  be  at  the  place  of  holding  elections  in  such  town- 
ship, and  also  be  inserted  for  six  successive  weeks  in  a  news- 
paper having  a  general  circulation  in  the  county.  Such  notice 
shaU  specify  particularly  the  amount  of  taxes  levied  on  the 
duplicate  for  the  support  of  the  state  government,  the  pay- 
ment of  interest  and  principal  of  the  public  debt,  the  support  of 
state  common  schools,  defraying  county  expenses,  repairing  of 
roads,  keeping  the  poor,  building  of  bridges,  township  expenses 
and  for  each  other  object  for  which  taxes  may  be  levied  on  each 
dollar  valuation.'" 

"Sec.  2649.  The  office  of  the  county  treasurer  shall  be 
kept  open  for  the  collection  of  taxes  from  the  time  of  delivery 
of  the  duplicate  to  the  treasurer  until  the  twenty-fifth  day  of 
January,  and  from  the  first  day  of  April  until  the  twentieth 
day  of  July." 

"Sec.  2650.  When  any  tax  is  paid,  the  county  treasurer 
shall  give  to  the  person  paying  it  a  receipt  therefor,  specifying 
therein  the  land,  lot  or  property  on  which  the  tax  was  assessed, 
as  described  on  the  duplicate  (jr  in  other  sufficient  manner, 
which  receipt  shall  be  ruled  in  columns  setting  forth  in  the  first 
a  description  of  each  item  of  property,  in  the  second,  the  value 
thereof,  in  the  third,  the  rate  of  the  tax  upon  each  item  ex- 
pressed in  mills  and  fractions,  if  any,  and  in  the  fourth,  amount 
of  taxes  on  each  such  item." 

"Sec.  2651.  Such  form  of  receipt  may  be  departed  from 
when  necessary  as  to  assessments  and  special  taxes  and  where 
the  tax  due  on  any  item  embraces  a  penalty  or  delinquency. 
As  to  personal  property,  the  receipt  shall  be  of  like  form,  omit- 
ting the  description  of  the  property.  If  a  penalty  is  added,  and 
charged  by  the  treasurer,  it  shall  be  included  in  the  receipt, 
and  the  amount  thereof  and  the  fact  that  it  is  a  penalty  shall 
be  fully,  plainly  and  separately  stated  in  writing  upon  the  face 
of  the  receipt." 

"Sec.  2656.  When  one-half  of  the  taxes  charged  against 
any  entry  on  a  tax  duplicate  in  the  hands  of  a  county  treasurer 
is  not  paid  on  or  before  the  twentieth  day  of  December  next 
after  being  so  charged,  or  when  the  remainder  of  such  tax  is 
not  paid  on  or  before  the  twentieth  day  of  June  next  thereafter, 
the  county  treasurer  shall  proceed  to  collect  it  by  distress  or 
otherwise  together  with  the  penalty  of  five  percent  on  the 
amount  of  tax  so  delinquent,  which  penalty  shall  be  paid  into 
the  treasurer's  fee  fund." 

"Sec.  2658.  When  taxes  are  past  due  and  unpaid,  the 
county  treasurer  may  distrain  sufficient  goods  and  chattels  be- 
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longing  to  the  person  charged  with  such  taxes,  if  found  with- 
in the  county,  to  pay  the  taxes  so  remaining  due  and  the  costs 
that  have  accrued.  *  *  *" 

"Sec.  2660.  If  the  county  treasurer  is  unable  to  collect  by 
distress  taxes  assessed  upon  a  person  or  corporation  or  an  exe- 
cutor, administrator,  guardian,  receiver,  accounting  officer, 
agent  or  factor,  he  shall  apply  to  the  clerk  of  the  court  of  com- 
mon pleas  in  his  county  at  any  time  after  his  semi-annual  set- 
tlement with  the  county  auditor,  and  the  clerk  shall  cause  no- 
tice to  be  served  upon  such  corporation,  executor,  administra- 
tor, guardian,  receiver,  accounting  officer,  agent  or  factor,  re- 
quiring him  forthwith  to  show  cause  why  he  should  not  pay 
such  taxes.  *  *  *" 

"Sec.  2664.  For  the  collection  of  all  taxes,  penalties,  and 
costs,  mentioned  in  the  preceding  section,  the  county  treasur- 
ers shall  have  the  same  powers  given  by  any  law  for  the  col- 
lection of  taxes.  All  taxes  collected  by  any  county  treasurer 
pursuant  to  the  provisions  of  such  section  shall  be  by  him 
transmitted,  in  the  safest  and  most  convenient  way,  to  the 
treasurer  of  the  county  to  which  such  taxes  belong.  At  the 
same  time  he  shall  forward  a  statement  to  the  auditor  of  the 
county  of  the  amount  so  collected  and  from  whom.  If  he  is  un- 
able to  collect  such  taxes,  he  shall  return  the  original  state- 
ment to  the  auditor  of  the  county  from  which  it  was  sent,  with 
his  official  certificate  why  they  could  not  be  collected." 

"Sec.  2665.  If  a  person  charged  with  a  tax  has  not  suf- 
ficient property  which  the  treasurer  can  find  to  distrain  to  imy 
such  tax,  but  has  moneys,  or  credits  due,  or  coming  due  him 
from  any  person  within  the  state,  known  to  the  treasurer,  or 
if  such  taxpayer  has  removed  from  the  state  or  county,  and  has 
property,  moneys,  or  credits  due,  or  coming  due  him  in  the 
state,  known  to  the  treasurer,  in  every  such  case,  the  treasurer 
shall  collect  such  tax  and  penalty  by  distress,  attachment,  or 
other  process  of  law.  *  *  *" 

"Sec.  2667.  When  taxes  or  assessments,  charged  against 
lands  or  lots  or  parcels  thereof  upon  the  tax  duplicate,  author- 
ized by  law,  or  any  part  thereof,  are  not  paid  within  the  time 
prescribed  by  law,  the  county  treasurer  in  addition  to  other 
remedies  provided  by  law  may,  and -when  requested  by  the 
auditor  of  state^  shall  enforce  the  lien  of  such  taxes  and  assess- 
ments, or  either,  and  any  penalty  thereon,  by  civil  action  in  his 
name  as  county  treasurer,  for  the  sale  of  such  premises,  in  the 
court  of  common  pleas  of  the  county,  without  regard  to  the 
amount  claimed,  in  the  same  way  mortgage  liens  are  en- 
forced." 

"Sec.  5694.  Immediately  after  each  semi-annual  settle- 
ment in  August,  the  county  auditor  shall  make  a  tax-list,  and 
duplicate  thereof,  of  all  the  taxes  on  personal  property  remain- 
ing unpaid,  as  shown  by  the  treasurer's  books,  and  the  delin- 
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quent  record  as  returned  by  him  to  the  auditor.  Such  tax  list 
and  duplicate  shall  contain  the  name,  valuation,  and  amount 
of  personal  property  taxes,  with  ten  percent  penalty  thereon„ 
due  and  unpaid.  He  shall  deliver  the  duplicate  to  the  treasurer 
on  the  fifteenth  day  of  September,  annually." 

*'Sec.  5695.  The  county  treasurer  shall  forthwith  collect 
the  taxes  and  penally  on  the  duplicate  by  any  of  the  means 
provided  by*law,  and  the  funds  so  collected  shall  be  distributed 
in  proper  proportions  to  the  appropriate  funds.'* 

"Sec.  5697.  When  personal  taxes  stand  charged  against  a 
person,  and  are  not  paid  within  the  time  prescribed  by  law  for 
the  payment  of  such  taxes,  the  treasurer  of  such  county,  in  ad- 
dition to  any  other  remedy  provided  by  law  for  the  collec- 
tion of  personal  taxes,  shall  enforce  the  collection  thereof  by  a 
civil  action  in  the  name  of  such  treasurer  against  such  person 
for  the  recovery  of  such  unpaid  taxes.  *  *  *" 

Under  these  sections  it  will  be  seen  that  the  county  treasurer 
is  to  publish  a  notice  as  to  the  rates  of  taxation  and  then  to  open 
his  office  for  the  collection  of  taxes.  He  has  various  remedies 
which  he  may  enforce  for  such  collection.  He  is  obviously  under 
no  duty,  however,  to  inform  any  given  taxpayer  of  the  amount 
due  from  him.  In  fact,  save  for  his  own  convenience,  he  is  neither 
required  nor  authorized  to  make  up  what  is  called  a  set  of  "tax 
bills"  at  all.  It  is  his  duty  to  furnish  receipts,  and  in  point  of  fact 
the  tax  bill  is  merely  a  receipt  drawn  in  advance  and,  of  course, 
not  valid  as  a  receipt  until  signed  or  stamped  by  the  treasurer  or 
his  deputy.  In  other  words,  the  theory  of  the  statute  is  that  the 
taxpayer  will  find  out  for  himself,  at  the  treasurer's  office  or  other- 
wise, what  the  taxes  charged  against  him  on  his  property  may  be. 

As  you  suggest,  this  process  involves  considerable  confusion 
in  the  large  counties  if  it  necessitates  the  appearance  of  each  in- 
dividual taxpayer  at  the  office  of  the  treasurer.  Of  course,  the 
taxpayer  can  write  in  for  his  tax  bills,  furnishing  return  postage, 
and  procure  them  without  any  such  inconvenience,  and  this  is  very 
extensively  done  throughout  the  state.  The  policy  advocated  by 
your  county  treasurer,  however,  is  to  mail  the  unsigned  receipts  or 
**tax  bills"  to  the  taxpayer  without  request  by  him  and  at  the 
expense  of  the  county. 

At  this  point  it  may  be  worth  while  to  recall  a  bit  of  legislative 
history:  Formerly  the  treasurer,  in  common  with  other  county 
officers,  was  entitled  to  retain  his  fees  for  his  own  use.  The  fees 
were  allowed  him  to  compensate  him  for  all  services  and  expenses. 
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He  was  entitled  to  no  allowance  for  expenses  except  such  as  might 

be  expressly  authorized  by  law. 

See  Jones  v.  Commissioners,  57  O.  S.,  189 ;  Richardson  v. 
State,  66  0.  S.,  108. 

In  that  state  of  the  law  the  county  treasurer  might  well  have 
incurred  the  expenses  described  in  your  letter,  hot  he  would  have 
had  to  pay  them  out  of  his  own  pocket. 

At  the  present  time  the  fees  of  the  county  treasurer  are  for 
the  use  of  his  fee  fund  out  of  which  he  pays  what  formerly  were 
expenses  which  he  would  have  had  to  pay  himself,  viz:  compen- 
sation of  deputies,  assistants,  clerks  and  other  employes.  I  need 
not  describe  in  detail* the  operation. of  the  county  ofScers's  salary 
law,  as  it  is  doubtless  familiar  to  you.  Suffice  it  to  say  that  no  pro- 
vision is  found  therein  for  allowance  of  expenses  other  than  deputy 
hire,  etc.,  to  the  county  treasurer,  though  other  officers,  such  as  the 
sheriff  are  allowed  certain  expenses. 

When  the  general  assembly  passed  the  county  officers'  salary 
law  it  had  the  whole  subject  in  view.  l,t  was  then  putting  all  county 
officers  on  a  straight  salary  basis  and  depriving  them  of  the  per- 
sonal use  of  the  fees  of  their  respective  offices.  At  the  same  time 
it  undertook  to  relieve  them  of  some  of  the  expenses  which  they 
formerly  would  have  had  to  pay  out  of  their  own  pockets.  If  the 
general  assembly  had  intended  to  allow  reimbursement  for  ex- 
penses of  the  character  now  under  discussion,  it  would  have  done 
so  as  a  part  of  the  county  officers'  salary  law.  Its  omission  to  do 
so  then  cannot  be  supplied  by  implication  now. 

It  would  be  only  fair  to  allow  the  treasurer  such  expenses  as 
those  described  by  you,  though  to  do  so  would  involve,  of  course, 
somewhat  of  a  change  in  the  theory  of  the  tax  collection  statutes. 
But  if  such  an  allowance  were  made  it  should  come  out  of  the  fees 
allowed  the  treasurer  on  the  duplicate  the  same  as  the  compensa- 
tion of  the  deputies  and  assistants  who  aid  the  treasurer  in  making 
the  tax  collections.  In  other  words,  from  the  viewpoint  of  legis- 
lative policy  it  would  be  a  charge  on  the  collections  themselves. 
To  allow  it  out  of  the  county  treasury  would  be  to  burden  one  tax- 
ing district  with  expense  Incurred  for  the  benefit  of  others  as  well. 
These  considerations  emphasize  the  impropriety  of  attempting  to 
find  implied  authority  for  the  doing  of  the  things  inquired  about 
in  your  letter. 
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SYLLABI  OF  REPORTED  CASES 

16175 — ^The  Patterson  PCiundry  & 
Machine  Co.  vs.  The  Ohio  River  Power 
Co. 

Error  to  the  Court  of  Appeals  of  Co- 
lumbiana County. 
MATTHIAS,  J. 

1.  The  date  of  the  passage  of  an 
act  is  the  date  of  the  last  action  re- 
quired to  complete  the  process  of  leg- 
islation and  give  the  bill  the  force  of 
law. 

2.  Where  a  future  time  is  named  in 
an  act  when  it  shall  become  effective, 
it  will  speak  and  operate  only  from 
that  time  unless  a  different  intention 
is  manifested. 

3.  The  public  utilities  act  (102  O.  U, 
»49),  was  passed  June  14,  l&ll,  and 
any  contract  for  service  entered  into 
by  a  public  utility  and  its  patron  sub- 
sequent to  that  date  is  subject  to  the 
sopervision  of  the  public  utilities  com- 
mission, and  is  not  binding  and  en- 
forceable in  so  far  as  it  conflicts  with 
the  rates  established  through  the  com- 
mission. 

Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Johnson,  Wan- 
amaker  and  Robinson,  JJ.,  concur. 

16062 — B.  P.  Brannon  et  al.  vs.  The 
Board  of  Education  of  the  Tiro  Con- 
5oHdated  School  District  of  Crawford 
County. 

Error  to  the  Court  of     Appeals  of 
Crawford  County. 
DONAHUE,  J. 

1.  Section  7625,  General  Code. 
Tests  in  a  hoard  of  education  author- 
ity to  determine  the  needs  of  the 
school  district  for  the  proper  accom- 
modation of  its  schools. 

2.  A  court  has  no  authority  to  con- 
trol-the  discretion  vested  in  a  board 
of  education  by  the  statutes  of  this 
state,  or  to  substitute  its  Judgment  for 
the  judgment  of  such  board,  upon  any 
question  it  is  authorized  by  law  to  de- 
termine. 

3.  A  court  will  not  restrain  a  board 
of  education  from  carrying  into  effect 
its  determination  of  any  question 
within  its  discretion,  except  for  an 
abuse  of  discretion  or  for  fraud  or  col- 
lusion on  the  part  of  such  board  in  the 
exercise  of  its  statutory  authority. 

Judgment  affirmed. 

Nichols,  C.  J.»  Jones,  Matthias,  John- 
son, Wanamaker,  and  Robinson,  JJ., 
concur. 


16075--The  Ohio  River  Power  Co. 
vs.  The  City  of  SteubenviUe. 

Error  to  the  Court  of  Appeals  of 
Jefferson  County. 

DONAHUE,  J. 

1.  The  council  of  a  municipality  has 
authority  to  fix  the  price  that  an  elec- 
tric .  light  company  may  charge  the 
city  or  its  inhabitants  for  electric 
current  for  light  and  power  purposes. 
(City  of  Washington  vs.  Public  Utili- 
ties Commission,  99  Ohio  St., — ap- 
proved and  followed.) 

2.  Where  the  price  of  such  electric 
current  for  light  or  other  purposes  is 
fixed  by  ordinance  for  a  period  not  ex- 
ceeding ten  years,  and  the  electric 
light  company  files  in  the  office  of  the 
auditor  or  clerk  of  the  corporation  its 
written  acceptance,  such  ordinance 
and  acceptance  in  writing  constitutes 
a  contract  between  the  municipality 
and  the^  electric  light  company  bind- 
ing on  both  parties  thereto  during  the 
term  named  in  the  ordinance. 

3.  'By  the  provisions  of  Section 
614-47,  General  Code,  such  contracts 
are  specifically  exempted  from  the 
operation  of  the  statues  of  this  state 
defining  the  powers  and  duties  of  tUb 
Public  Utilities  Commission  of  Ohio 
in  relation  to  the  rate,  price,  charge 
toll  or  rental  that  such  public  utilities 
may  charge,  demand,  exact  or  collect 
for  any  service  rendered,  or  to  be  re- 
dered  by  it. 

4.  A  contract  entered  into  between 
a  public  utility  and  a  municipality  of 
this  state,  wherby  the  public  utility 
agrees  to  supply  its  product  or  service 
to  the  municipality  or  its  inhabitants 
for  a  period  of  ten  years,  at  a  rate, 
price,  charge,  toll  or  rental  specified 
in  such  contract,  is  expressly  author- 
ized by  Section  4  of  AHicle  XVIII  of 
the  Constitution  of  Ohio,  and  is  valid 
and  binding  upon  the  parties  thereto, 
unless  disapproved  by  a  majority  of 
the  electors  voting  thereon,  at  a  ref- 
erendum election  held  under  the  pro- 
visions of  Section  5  of  Article  XVIII 
of  the  Constitution  of  the  State. 

Judgment  affirmed. 

Nicholas,  C.  J.,  Jones,  Matthias, 
Johnson,  Wanamaker,  and  Robinson, 
JJ.,  concur. 

16142 — Louise  Bowers  vs.  Leon  B. 
Santee. 

Error  to  the  Court  of  Appeals  of 
Stark  County. 
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WANAMAKSRJ. 

1.  The  relation  of  Burgeon  and  pa^ 
tient  is  one  arising  out  of  contract,  ex- 
press or  implied.  The  surgeon  is  not 
an  insurer  or  grantor,  but  does 
agree  to  exercise  the  average  degree 
of  skill,  care  and  diligence  exercised 
by  members  of  the  same  profession  in 
the  given  situation. 

2.  In  an  action  for  a  breach  of  the 
contract  in  such  case,  the  statute  of 
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10100— Joseph  Crabill,  Jr.,  v.  Board 
of  County  Commissioners  et  al.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Clark  county  to  certify 
its  record.  Overruled.  The  question 
involved  is  one  of  public  interest,  but 
no  error  has  intervened. 

10109— The  Cleveland,  Alliance  & 
Mahonine  Valley  R.  R.  Co.  v.  Bertha 
Caskill.  Motion  for  an  order  directing 
the  court  of  appeals  of  Stark  county 
to  certify  its  record.    Overruled. 

10110— The  City  of  Alliance  et  al. 
v.  The  East  Ohio  Gas  Co.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Stark  county  to  certify  its  record. 
Overruled. 

10111.  Charles  C.  Jones  v.  The 
State  of  Ohio.  Motion  for  leave  to 
file  petiiton  in  error  to  the  court  of 
appeals  of  Stark  county.    Overruled. 

10112— Eugene  Suter  v.  The  Farm- 
ers Fertilizer  Co.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Franklin  county  to  certify  its  record. 
Sustained. 

10118— L.  t*.  Nelton  et  al.  v.  The 
Board  of  County  Commissioners  of 
Ashtabula  county  to  certify  its  rec- 
ord.   Overruled. 

10114 — Leora  A.  Darr  v.  Alva  Fea- 
gans.  Motion  for  an  order  directing 
the  court  of  appeals  of  Muskingum 
county  to  certify  its  record.  Over- 
ruled. 

10117— The  Zanesville  Terminal  R. 
R.  Co.  et  al.  v.  The  Public  Utilities 
Commission  of  Ohio.  Motion  by  The 
Mclntire  Coal  &  Builders  Supply  Co. 
to  be  made  party  defendant  in  error 
in  cause  No.  16228  on  the  general 
docket.     Sustained. 

10118 — ^The  Auglaize  Box  Board  Co. 
V.  Bessie  Hinton  et  al.     Motion  by 
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16003— Eli  Hull  V.  Henry  O.  Norris, 
Exr.,  et  al.  Licking.  Judgment  af- 
firmed. 


limitations  does  not  begin  to  run  until 
the  contract  relation  is  terminated. 

(Gillette  vs.  Tucker,  67  Ohio  St, 
106,  approved  and  followed;  McArthur 
vs.  Bowers,  72  Ohio  St.,  656,  disap- 
proved.) 

Judgment  reversed. 
■  Nichols,  C.  J.,  Jones,  Matthias,  John- 
son, Donahue  and  Robinson,  JJ.,  con- 
cur. 


plaintiff  to  dispense  with  printing  of 
stock  book  in  printed  record  in  cause 
No.  16264  on  the  general  docket. 
Sustained. 

10121^ohn  Uraako  v.  The  Penn- 
sylvania Company.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.   Overruled. 

10122— J.  B.  Anstutz  v.  Perry  F. 
Kin^  et  al.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Stark 
county  to  certify  its  record.  Sus- 
tained. 

10123 — ^Ametta  Mae  Amstutz  v. 
Perry  F.  King  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Stark  county  to  certify  its  record. 
Sustained. 

10124— John  Ballard  v.  The  State  of 
Ohio.  Motion  for  leave  to  file  petition 
in  error  to  the  court  of  appeals  of 
Wayne  county.    Overruled. 

10126— The  Toledo  Terminal  R.  R. 
Co.  V.  Minnie  Buck.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Lucas  county  to  certify  its  record. 
Overruled. 

10127 — Edwin  A.  Deem  et  al.  v.  A. 
J.  Hiestand,  Admr.,  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Preble  county  to  certify  its 
record.    Overruled. 

16018-^ohn  Dubois  v.  Perley  Atkin> 
son  Coon,  as  executor  of  the  last  will 
and  testament  of  Sarah  A.  Dubois. 
Belmont.  Judgment  of  court  of  ap- 
peals reversed.  Judgment  for  plain- 
tiff in  error. 

1603^— The  City  of  Mt.  Vernon  v. 
B.  Berman  et  al..  Partners.  Knox. 
Judgment  reversed.  Judgment  for 
plaintiff  in  error. 

16156— David  A.  West  y.  Pearl 
West.    Franklin.    Judgment  affirmed. 

16188 — ^Eugene  Rider  v.  S.  Chester 
Crobaugh  et  al.  Cuyahoga.  Judg- 
ment modified. 

16246 — ^Villa^e  of  Newcomerstown 
V.  The  Consolidated  Gas  Co.  et  al. 
Tuscarawas.    Judgment  affirmed. 


STATE  LEGISLATURE 


Bills   Introduced   in   House 
H.  B.   No.   53&— Mr.  King.     Making 
general   applications     for  two     fiscal 
years  total  of  nearly  ^fty  millions. 

H.  B.  No.  537 — Mr.  Pearson.  Giving 
municipal  councils  authority  to  per- 
mit use  of  public  parks  for  Chautau- 
qua assembly  purposes. 

H,  B.  No.  638— Mr.  Lustlg.  Provid- 
ing for  the  relief  of  John  J.  Boyle, 

county  treasurer  of  Cuyahoga  county. 
H.  B.  No.  539— Mr.  King.  To  make 

sundry  and  supplementary  appropria- 
tions for  remainder  of  current  fiscal 
year. 

H.  B.  No.  640— Mr.  Koblns.  To 
amend  the  General  Code  providing  a 
penalty  for  disorderly  conduct  at  a 
militia  encampment  or  military  can- 
tonment. 

H.  B.  No.  541 — Mr.  Scott.  To  license 
and  regulate  the  business  of  buying 
and  dealing  in  Liberty  and  Victory 
bonds,  for  the  protection  of  bonds  and 
bond  holders. 

H.  B.  No.  642 — Mr.  Dunn.  To  amend 
the  General  Code  relative  to  exempt- 
ing soldiers,  sailors  and  marines  from 
payment  of  fees  for  venders  license. 

H.  B.  No.  543 — Mr.  Drury.  Providing 
for  abolishing  of  the  state  highway 
advisory  board. 

H.  B.  No.  544 — Mr.  Robins.  Relative 
to  granting  to  boards  of  trade  the  au- 
thority to  sell  real  property. 

H.  B.  No.  545 — Mr.  Hopple.  Author- 
izing school  districts  and  municipali- 
ties to  issue  certificates  of  indebted- 
ness to  pay  off  existing  debts  and  defi- 
ciencies and  pay  for  same  out  of  in- 
come and  inheritance  taxes. 

H.  B.  No.  546— Mr.  Smith.  To 
amend  the  General  Code,  relative  to 
changing  the  time  for  payment  of 
taxes  to  October  and  April. 

H.  B.  No.  647 — Mr.  Swedersky.  Au- 
thorising the  county  commissioners  to 
appropriate  money  to  buy  fiags  to  be 
placed  on  soldiers'  graves  on  Memo- 
rial Day. 


H.  B.  No.  548— Mr.'  Matthews.  Pro- 
viding that  tablets  containing  honor 
roll  Off  Ohio  soldiers  who  received  spe- 
cial recognition  for  services  be  placed 
in  rotunda  of  state  house. 

H.  B.  No.  549^-'Mr.  Dodge.  Provid- 
ing for  the  relief  of  contractors  from 
losses  suffered  on  account  of  the  war 
conditions. 

H.  B.  No.  550 — Mr.  Graham,  of  Mus- 
kingum. Providing  that  the  G.  A.  R. 
Post  of  Zanesville  be  allowed  use  of 
room  in  memorial  building. 

H.  B.  No.  551— Mr.  Wise.  Relative 
to  legal  advertising  and  providing  for 
same  only  In  English  language  news- 
papers. 

H.  B.  No.  552— Mr.  Chester.  Provid- 
ing punishment  for  drivers  of  vehicles 
for  transportation  of  pupils  having  im- 
proper relations  with  female  pupils. 

H.  B.  No.  553— Mr.  King.  Providing 
for  salaries  of  members  of  general  as- 
sembly for  1920. 

H.  B.  No.  654 — Mr.  Lonz.  Providing 
for  creating  a  special  taxing  district 
of  South  Bass  island  for  park  pur- 
poses. 

H.  B.  No.  55i&— Mr.  Silver.  Making 
appropriations  for  necessary  sanitary 
improvements  on  state  fair  grounds. 


Bills   Passed   In    House 

H.  B.  No.  537— Mr.  Pearson.  Mu- 
nicipal parks. 

H.  B.  No.  462 — Mr.  Comings.  Sale 
of  burial  grounds. 

9.  B.  No.  88 — Mr.  Uoyd.  Columbus 
UHinicipal  court. 

H.  B.  No.  450— Mr.  Hughes.  Occu- 
pational diseases. 

S.  B.  No.  66 — ^Mr.  Davis.  Pollution 
of  streams. 

H.  B.  No.  349 — Mr.  Wenner.  Ehn- 
ployment  offices. 

S.  B.  No.  186 — 'Mr.  Lloyd.  Assistant 
state  librarian. 

H.  B.  No.  400 — Mr.  Spidel.  Salaries 
of  Jail  matrons. 

S.  B.  No.  141 — Mr.  Ritter.  Super- 
intendent of  Xenia  Home. 
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Department  Reports 


H.  B.  No.  407— Mr.  Jones,  of  Hamil- 
ton.    Public  utilities  commission. 

H.  B.  No.  292 — Mr.  Dunspau^rh.  Em- 
ployment of  minors. 

H.  B.  No.  362— Mr.  Dutispaugh. 
Hours  of  labor  for  women. 

S.  B.  No.  91— Mr.  O'Brien.  Insur- 
ance companies. 

H.  B.  No.  635 — Mr.  Myers.  Weapons 
on  'body  of  decedent. 

H.  B.  No.  53'3 — Mr.  Dunn.  Trustees 
of  Xenia  Home. 

H.  B.  No.  502— Mr.  Hatch.  Hocking 
canal. 

H.  B.  No.  235 — Mr.  Luchsinger.  Fire 
drills  in  factories. 

H.  B.  No.  538— Mr.  Lustig.  Private 
claim  for  relief. 

S.  B.  No.  28 — Mr.  Dfiyis.  Full  crew 
bill. 

H.  B.  No.  643 — Mr.  Drury.  Highway 
advisory  board. 

H.  B.  Np.  471— Mr.  Robinson.  Rates 
of  utilities. 

H,  B.  No.  539 — Mr.  King.  Emer- 
gency appropriations. 

H.  B.  No.  176 — ^Joint  tax  committee. 
Inheritance  tax. 

H.  B.  No.  469 — Mr.  Backowski.  Ju- 
renile  court  judge. 

H.  B.  No.  464 — Mr.  Stokes.  Private 
claim  for  Injuries. 

H.  B.  No.  421— Mr.  Silver.  Homes 
for  teachers. 

S.  B.  No.  82 — Mr.  Agnew.  Building 
permits. 

S.  B.  No.  180 — Joint  tax  committee. 
Emergency  tax  levy. 

H.  B.  No.  279 — ^Mr.  Taylor.  Reim- 
bursement of  contractors. 

H.  B.  No.  294-^Mr.  Crabbe.  Fees  of 
public  official. 

H.  B.  No.  248— Mr.  Wenner.  School 
code  revision. 

H.  B.  No.  561— Mr.  Wise.  Legal  ad- 
vertising in  English  papers. 

H.  B.  No.  560 — Mr.  Graham.  Me- 
morial Hall  at  ZanesviUe. 

S.  B.  No.  172 — ^Mr.  Parrett.  Probate 
Court  of  Fayette  County. 

H.  B.  No.  476 — Mr.  Pearson.  Me- 
morial Day  services. 

H.  B.  No.  385— Mr.  Mulcahy.  Build- 
ing code  amendments. 

H.  B.  No.  64 — Mr.  Graham.  Husband 
and  wife. 

S.  B.  No.  140 — Mr.  Ritter.  Ameri- 
canization study  in  schools. 

S.  B.  No.  44 — Mr.  White.  Teachers' 
certificates. 

H.  B.  No.  156— Mr.  Hastings.  Nor- 
mal credit  for  military  services. 


H.  B.  No.  555 — Mr.  Silver.  Appro- 
priations for  state  fair  grounds. 

H.  B.  No.  301 — Mr.  Jones.  Compul- 
sory study  of  English. 

H.  B.  No.  425— Mr.  Emery.  Dis- 
charge papers  of  soldiers. 

S.  B.  No.  73— Mr.  Demuth.  Delin- 
quent tax  list. 

H.  B.  No.  5154 — Mr.  Lonz.  South 
Bass  Island. 

H.  B.  No.  466— Mr.  Spidel.  Voting 
machines  at  elections. 

H.  B.  No.  552--v-Mr.  Chester.  Drivers 
of  school  vehicles. 


Defeated  In  Houfa 

S.  B.  No.  149 — Mr.  Morris.  Erection 
of  county  buildings. 

S.  B.  No.  168— Mr.  Ake.  Municipal 
co-operation. 


Bills   Introduced   In   Senate 

S.  B.  No.  177 — ^Joint  tax  committee. 
Emergency  tax  bill  authorizing  school 
districts  and  municipalities  to  levy 
taxes  outside  limits  of  Smith  law  for 
a  limited  time  to  pay  off  indebtedness. 
Same  as  bill  vetoed  by  Qovemor  Cox. 

S.  B.  No.  181 — Joint  tax  committee. 
Providing  that  abstracts  of  tax  dupli- 
cates be  reported  annually  to  the  tax 
commission  by  county  auditors. 

S.  B.  No.  182— Mr.  Parrett.  Provid- 
ing for  increasing  the  Jurisdiction  of 
the  Probate  Court  of  FVtyette  county. 

S.  B.  No.  183 — Mr.  Archer.  Provid- 
ing for  the  licensing  of  all  soft  drink 
places  and  the  payment  of  license  fees 
and  tax  on  sales. 

S.  B.  No.  184— Mr.  Miller.  Making 
provision  that  all  articles  of  incorpor- 
ation must  be  in  the  English  language 
and  form  approved  by  secretary  of 
state. 


Bills  Passed  In  Senate 

H.  B.  No.  362— Mr.  Kay.  Charity  In- 
vestigators. 

H.  B.  No.  266— Mr.  Bing.  Valuation 
of  school  lands. 

H.  B.  No.  460 — Mr.  Jones,  of  Trum- 
bull.    Road  district  funds. 

S.  B.  No.  177 — Joint  tax  committee. 
Emergency  tax  bill. 

S.  B.  No.  175 — Joint  tax  committee. 
Inheritance  tax. 

H.  B.  No.  162— Mr.  Pouts.  Highway 
code. 
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H.  B.  No.  407 — Mr.  Freeman.  Min- 
isterial and  school  lands. 

H.  B.  No.  546— Mr.  Robins.  Military 
eamps  or  cantonments. 

5.  B.  No.  167--Mr.  Hitter.  Tabercu- 
loiis  sanitarium. 

H.  B.  No.  539 — Mr.  Kin^.  Sundry  ap- 
pr(H>riationB  for  balance  of  the  fiscal 
year. 

H.  B.  No.  362 — ^Mr.  Dunspaugh. 
HouFF  of  labor  for  women. 

H.  B.  No.  469 — Mr.  Myers.  Ameri- 
canization work. 

H.  B.  No.  50— Mr.  Hatch.  Hocking 
canal. 

6.  B.  No.  181 — ^Jolnt  tax  committee. 
Equalisation  of  property. 

H.  B.  No.  217 — ^Mr.  Waterson.  At- 
tendants at  capitol. 

H.  6.  No.  493 — Mr.  Chester.  License 
of  dogs. 

H.  B.  No.  372 — Mr.  Harter.  Juvenile 
courts. 

H.  B.  No.  536— Mr.  King.  General 
appropriations.  ' 

S.  B.  No.  138 — Joint  tax  committee. 
Tax  equalization. 

S.  B.  No.  141— Mr.  LJoyd.  Licensed 
embalmers. 

S.  B.  No.  167— Mr.  Bitter.  State 
sanitariums. 

H.  B.  No.  544 — ^Mr.  Robins.  Cham- 
bers of  commerce. 

H.  B.  No.  507— Mr.  Atkinson.  Moth- 
ers' pensions. 

S.  B.  No.  178 — Mr.  Agnew.  Cuya- 
hoga County. 


B.  B.  No.  182 — Mr.  Parrett.    Divorce 
and  partition  suits. 


Defeated  n  $enate 

H.  B,  No.  415— Mr.  Scott.    Property 
assessments. 


Bills   Passed   Both    Houses 

Senate--Nos.  1,  8,  25,  36,  12,  7,  15, 
74.  11,  26,  72,  84,  89,  61,  69,  13,  14,  43, 
146,  145,  133,  87,  119.  121,  135.  132,  45, 
125.  49,  57,  58,  112.  139.  122.    Total  34. 

House— Nos.  21,  55,  58,  83,  95,  118, 
121,  124,  135.  147,  106,  137.  8,  116,  45, 
66,  3,  48,  50.  90.  28,  30,  87,  207,  146,  176, 
276,  227,  17,  130.  79.  170,  246.  164,  206, 
214,  438,  158,  240,  40,  198,  145,  27,  5,  '47, 
65.  93,  111.  155.  228.  204,  238,  247.  190, 
455,  314,  174,  285,  295,  35,  44,  254,  196, 
200.  231,  261,  99,  310,  309,  43,  290,  299, 
403,  25.  387,  292,  76.  488,  152,  281,  280, 
305,  163.  61,  257,  313.  315,  419,  311,  150, 
209,  259,  143,  24,  477,  515,  211,  492,  484, 
497,  38.  382,  22.  510.  326.  448,  356,  323, 
511,  359,  523,  81.     Total  112. 


Bills  Approved  by  the  Governor 

Senate— Nos.  1,  25,  8,  36,  15,  11,  26, 
61.  84,  72.  89.  69,  121. 

House— Nos.  21,  58.  113,  121,  124, 
135,  66,  106,  116,  137,  3,  48,  90,  198,  28, 
176,  8,  40,  87,  146,  276,  55.  438,  240,  200, 
455,  314,  238,  228,  190,  155,  35,  12,  111, 
93,  65.  47,  27,  229,  45,  147,  85,  95,  145, 
17,  50,  246.  214,  5,  44,  158,  204,  285, 
231,  509,  290,  174,  99,  515. 
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NEW  CORPORATIONS 

Aud  &  Conner  Slate  Co.,  Cleyeland, 
110,000.  E.  M.  Kessln,  Edgar  R.  Bayes, 
L.  B.  Giel,  George  O.  WiUet,  M.  B. 
Pennell. 

Altman  Furniture  Co.,  Clereland, 
160,000.  Alfred  A.  Benesch,  E.  H. 
Rooke,  M.  L.  Harrington,  E.  P.  Schlos- 
ser,  E.  H.  Hopkins. 

F.  E.  Bryan  Anto  Co.,  Portsmouth, 
$10,000.  Frank  E.  Bryan,  John  B. 
Knauss,  Bessie  Bryan,  Alice  Knauss, 
Frances  E.  Knauss. 

McDonald  Supply  and  Construction 
Co.,  Niles,  110,000.     Arest  Marker,  J. 

F.  McCloskey,  Ralph  Funkhouser,  M. 
A.  Todd,  J.  H,  C.  Lyon. 

Southern  Ohio  Sales  Co.,  Athens, 
$20,000.  Fred  S.  Wheaton,  Ann  Car- 
penter, J.  J.  Smith,  F.  S.  Crooks,  Nel- 
lie E.  Wheaton. 

Summit  Amusement  Co.,  Akron,  $26,- 
000.  F.  R.  Ormaby,  C.  P.  Kennedy, 
Wm.  Hoffman,  H.  A.  Herman,  John  R. 
Gammeter. 

Toledo  Transfer  and  Storage  Co., 
Toledo,  $105,000.  Samuel  Kohn,  B.  C. 
Swisher.  Cyrus  W.  F.  Kirkley,  John  B. 
McMahon,  O.  J.  Smith. 

Wheaton<;rooks  Hard>ware  Co.,  Ath- 
ens. $36,000.  Fred  S.  Wheaton,  Merle 
R.  Crooks,  F.  S.  Crooks,  Ann  Carpen- 
ter, Nellie  E.  Wheaton. 

Engineering  Supply  Co.,  Dayton, 
$10,000.     W.  E.  Baker,  R.  A.  Howell, 

G.  F.     Christopher,     C.   B.   Hoffman, 
Frank  W.  Howell. 

Clem  Park  Allotment  Co.,  Akron, 
$500.  H.  Hlner,  P.  Miller,  Frank  H. 
Walter,  Abraham  Shively,  Walter  Mc- 
Ananey. 

East  55th  Street  Sewing  Machine 
Co..  Cleveland,  $10,000.  I.  Sagalowitz, 
Anna  Sagalowitz,  A.  M.  Green,  M.  Hol- 
ben,  J.  Karp. 

Carey  Farmers'  Co-operative  Co., 
Carey,  $50,000.  Henry  L«.  Myers,  A.  J. 
Ruehle,  O.  C.  Rickle,  C.  M.  Powell,  E. 
E.  Gibson. 

Van  Dobay  Importing  and  Exporting 
Co.,  Cleveland,  $10,000.  Charles  Do- 
bay, Van  Dobo,  W.  K.  Gardner,  M.  L. 
Tsch,  E.  E.  Fry,  M.  A.  CuUen. 

Homer  Ehiglneerlng  Co.,  Canton, 
$20,000.     Carl  V.     Homer,  Frank    W. 


Gavin,   Lee  D.   ESlsworth,   Frank     E. 
Hall,  James  A.  Rice. 

H.  W.  Ruby  Co.,  Springfield,  $50.- 
000.  Harry  W.  Ruby,  John  8.  Brown, 
Stanley  S.  Carothers,  Aitlmr  C.  Lee- 
dle,  Augustus  H.  Panfield.  (Brokerage 
and  inveetment.) 

H.  H.  Howard  Co.,  Cleveland,  $150,- 
000.  H.  H.  Howard,  C.  P.  Wearer,  A. 
L.  Lord,  G.  O.  Farquharson,  J.  W. 
Meyer.  (General  'brokerage  and  real 
estate.) 

H.  S.  Coulter  Co.,  Oxford,  $46,000. 
H."  S.  Coulter,  T.  W.  Coulter,  A.  B.  Ma- 
gaw,  Allan  W.  Baehr,  Omer  Dare,  S. 

B.  Douglass,  J.  A.  Douglass.      (Flour 
and  feed.) 

Leinbach-Humphrey-Shipman  Co., 
$50,000.  Ray  Shipman,  Meta  E.  Ship- 
man,  Marc  E.  Welliver,  Alfred  J.  Well- 
iver,  Edgar  A.  Belden.     (Real  estate.) 

More  Mileage  Tire  Co.,  Canton,  $10,- 
000.  C.  D.  Bums,  B.  A.  Cope,  O.  C. 
Rardon,  John  Masters,  C.  W.  Stock- 
dale.     (Tire  and  tire  repairing  shop.) 

Moore  Oil  Refining  Co.,  Cincinnati, 
$15,000,000.  Ck>rnelius  B.  Watson, 
Henry  Hauseman,  Robert  R.  Bailey, 
Clarence  H.  Jay,  Fred  H.  Bowman. 

Northern  Lumber  Co.,  Younsstown, 
$100,000.  E.  A.  Jones,  A.  G.  Sharp.  A. 
K.  Kepner,  G.  W.  Haines,  R.  G.  Brown. 

Niles  Ice  Co.,  Niles,  $50,000.  Wm. 
H.  Stevens,  A.  F.  Swaney,  A.  W.  Klrk- 
bride,  H.  M.  Scriven,  Edward  D. 
Thompson. 

Oriental  Billiard  Parlors  Co.,  Cleve- 
land, $5,000.  Nick  Todea,  Lawrence 
Barnes,  Jr.,  Samuel  Aspden,  John  To- 
dea, Men  tin  M.  Black. 

Royal  Brass  Co.,  Cleveland,  $35,000. 
Lee  C.  Hinslea,  Paul  E.  Hutchinson, 
Joseph  A.  Schlitz,  B.  M.  Parker,  M.  E. 
Ordner. 

United  Apartment  Co.,  Dayton,  $55,- 
000.  G.  S.  Blanchard,  Frederick  S. 
Baron,  Allan  O.  Freehafer,  William 
Haas,  Harry  H.  Pru'yL 

American  Brokerage  Co..  Toledo, 
$10,000.  G.  A.  Dahm,  Paul  M.  Bnim- 
mitt,  Charles  J.  Welch,  H,  J.  Brum- 
mitt,  W.   B.  Collins. 

B.  B.  Milling  Co.,  Louisville,  $150.- 
000.     J.  H.  Rainsberger,  C.  E.   Yohe, 

C.  E.  Thomas,  H.  B.  Webber,  A.     H. 
Mc(3arty. 
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Investon'  Bulldins  Co.,  Akron, 
$500,000.  Franklin  C.  Raber,  John  T. 
Flaher,  Allyn  R.  McCoy,  Frank  B.  Mc- 
Coy, Alfred  Helshaner. 

KnrtrTe-Se  Club  House  Co..  Day- 
ton, $50,000.  William  Orether,  Claude 
Van  Dyne,  Fred  J.  Roth,  Jr.,  Ellsworth 
Shalter,   Alfred  P.  Mercer. 

London-Orrvllle  Co.,  Columbus,  $1,- 
000.000.  C.  U  Sherwood.  F.  H.  Potts, 
C.  A.  Albrecht,  E2.  C.  Bowman,  E.  F. 
Snyder.  (Manufacturing,  selling  and 
dealing  in  burial  goods.) 

Martha  Hall  Building  Co.,  Akron. 
$30,000.  C.  F.  Schnee,  Mary  R.  Brady. 
Louis  S.  Adelman,  John  C.  Orlmm,  F. 
I.  Russ. 

Manufacturers'  Securities  Co.,  Cleve- 
land, $10,000.  C.  J.  Lasbury,  F.  W. 
Betts,  Robert  E.  Murphy.  J.  W.  Woods. 
Catherine  Carroll. 

Our  Stores  Co..  Springfield.  $100.- 
000.  Charles  L.  Bauer.  B.  F.  Kauff- 
man,  J.  B,  North,  Homer  W.  Balllnger. 
FYank  J.  Braum. 

Packard  Engineering  Co..  Cleveland. 
$50,000.  John  A.  Elden.  Warren  Pack- 
ard. Charles  C.  Price,  W.  R.  Davis.  A. 
J.  Folsom. 

Shane  Realty  Co..  Cleveland.  $100,- 
000.  R.  B.  Gold.  G.  W.  Poppleton.  C. 
E.  Mellon.  Charles  Rosenbaum.  J.  M. 
OrgiU. 

Superior  Farmers'  Co-operative  As- 
soclatAn  Co..  Montpeller.  $5,000.  John 
W.  Schall.  O.  C.  Beard,  A.  E.  Kauf- 
man, Frank  Copeland.  J.  M.  Bamhart. 

Sachs-Wolf  Co.,  Cleveland.  $5,000. 
M.  Temple.  Henry  A.  Pollack.  William 
T.  O'Brien,  James  J.  Maguire.  Freder- 
ick P.  Walther. 

Tick  Ridge  Oil  Co..  Union  Furnace, 
$25,000.  Lawrence  C.  Hack,  H.  V. 
Thrush,  Mrs.  Emma  Hack,  Charlotte 
K.  Hack.  Gene  Hack. 

A.  B.  C.  Motor  Car  Co..  Cincinnati, 

A.  T.  Thome  Co.,  Mansfield,  $15,- 
OOO.  A.  T.  Thome.  B.  B.  Thome.  M. 
W.  Thome,  E.  D.  Baxter.  M.  S.  Baxter. 
fTailors'  fabrics  and  general  merchan- 
dise.) 

Epsilon  Alpha  Sigma  Phi  Co..  Del- 
aware, $20,000.  Arthur  C.  Bevan,  Hai^ 
ley  E.  Cbenoweth,  Glenn  Franklin  Oli- 
ver. Lloyd  S.  Hartzler.  Clay  Dietrich. 

Frank  M.  Hardwlck  Co.,  Canton. 
$35,000.  Wendell  Herbruck,  H.  Neli- 
nns.  G.  B.  Kellogg.  A.  K.  Ackerman, 
W.  Frey.     (Men's  clothing  store.) 

Fate^Root-Heath  Co.,  Plymouth.  $1,- 
000,000.  John  A.  Root,  J.  F.  Root,  A. 
L.  FJite.  C.  E.  Heath,  P.  H.  Root.  (Man- 


ufacturing  and  dealing  in  machinery, 
engineering,   hardware   specialties.) 

Fidelity  Improvement  Co.,  Akron, 
$10,000.  Walter  S.  Hunn,  Talli  3. 
Blount,  C.  S.  Criswell,  Mrs.  John  T. 
Dye.  Jr.,  Nelson  L.  Palmer. 

Gallon  Rubber  Co.,  Gallon,  $25,000. 
E.  FeUux  de  la  Croix,  John  Kostler, 
Victoria  Feaux  de  la  Croix,  J.  N. 
Smeltzer,  Dessie  Smeltzer,  Enizabeth 
Kostler. 

Gid  Kramer  Co..  Dayton,  $15,000. 
Gid  Kramer.  E.  P.  Coffman.  F.  T. 
Griest,  Charles  F.  Kramer,  Charles  D. 
Heald.  (Tires  and  automobile  acces- 
sories.) 

Industrial  Motor  Service  Co.,  Akron. 
$50,000.  Edmund  Burroughs.  Elmer 
Tham.  Charles  La  Mont,  L.  A.  Zim- 
merman, Howard  A.  Tham. 

Loranger-Moffet  Drug  Co.,  Dayton, 
$10,000.  Frederick  C.  Loranger,  John 
C.  Mofl!et,  Raoul  F.  Loranger.  Frances 

E.  Loranger.  Verna  N.  Moffet. 
Minerva  Foundry  and  Machine  Co.. 

Minerva,  $20,000.  J.  B.  Temple,  B.  R. 
Stocker.  A.  B.  Moore,  Edward  H.  Boy- 
Ian,  L.  J.  Oswald. 

National  Ice  Co.,  Mansfield.  $50,000. 
H.  J.  Thoma.  Phil  E.  Schmutzler,  Al- 
fred Walters,  Mose  Goldberg,  William 
A.  Young. 

Naumann-Heepe  Co.,  Cleveland.  $50.- 
OOO'.  Henry  Heepe,  Edward  Heepe. 
Frank  L.  Riley,  Wm.  C.  Fouk.  H.  F. 
Fritsch.  (Dealing  in  trees,  shmbs. 
seeds,  etc.) 

Toledo  Oxy-Hydrogen  Co.,  Toledo. 
$450,000.  C.  J.  Davis,  Rathbun  Fuller. 
W.  E.  Matthew.  Forrest  Jeffries,  E.  A. 
Koster. 

Stewart  Brothers  Medicine  Co..  Co- 
lumbus. $10,000.  Hugh  S.  Stewart. 
Thomas  H.  Hennessey.  Henry  Dressel. 

F.  J.  Heer,  Wm.  Whitman. 
Schlichte  Tire  and  Supply  Co..  Cin- 
cinnati.  $15,000.     Fred   L.   Sohlichter, 
Ray  A.  Schlichte,  Emma  Wittich,  Han- 
nah Schlichte.  Edna  Wittich. 

Toledo  Printers  Machinery  Co.,  To- 
ledo. $10,000.  Wm.  C.  Sanzenbacher. 
F.  Z.  Bennett.  H.  R.  Camp.  John  H. 
Crou,  Don  C.  Sherman.  Walter  Rosen- 
garten. 

Tiffin  Finance  Co.,  Tiffin.  $100,000. 
Timothy  T.  Ansbery.  Frank  T.  Dore. 
Richard  Kann.  Ralph  Sugrue.  David 
Gottleib. 

Wooster  Grain  and  Seed  Co.,  Woos- 
ter,  $100,000.  David  L.  Edwards,  Chas. 
E.  Taylor.  Leonard  F.  Mason,  T.  Ed- 
ward Steiner.  Cloyd  V.  Stelnmetz. 
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Wellington  Realty  Co.,  Wellington 
$25,000.  V.  W.  Clisby,  <%arle8  W 
Horr,  A.  H.  Binder,  Guy  E.  Wells,  E 
E.  Watters. 

Westerfleld  Bros.  Co.,  Qreenville 
$50,000.  S.  O.  Westerfleld,  H.  W.  Wes 
terfleld,  A.  A.  Tobias,  B.  M.  McCabe 
C.  H.  Swartz,  James  W.  Scbwartz 
fi>arl  Westerfleld,  Paul  Stephens 
(Wholesale  grocery.) 

Brothexftuood  Consumers'  Co-opera 
tive  Society  Co.,  Columbus,  $20,000 
Charles  N.  Humes,  Joseph  B.  Huffman 
Clarence  A.  Gilbert,  Lloyd  V.  Hugus 
George  D.  Rinehart. 

Beekman  Optical  Co.,  Toledo,  $10, 
000.  Samuel  C.  Stewart,  Emil  H 
Minke,  Jennie  W.  Minke,  Louis  Beck 
mann,  Jr.,  Wesley.  S.  Thurstin,  Jr. 

C.  B.  Sand  and  Block  Co.,  Akron, 
$20,000.  G.  W.  Bellamy,  W.  E.  Bella- 
my, B.  M.  Tupper,  C.  R.  McDowell,  J. 
Pred  Smith. 

Can-Bit  Coal  Co.,  Cincinnati,  $50,- 
000.  Edward  P.  Peters,  Ralph'  L. 
Hinds,  H.  J.  Buse,  L.  L.  Whitacre, 
Margaret  Tracy. 

Dayton  Stencil  Works  Co..  Dayton, 
$25,000.  Frank  Jauch,  Lawrence  J. 
Jauch,  Carl  Jauch,  C.  G.  Jauch,  Mary 
A.  Jauch. 

E.  E.  Quirk  Leasehold  Co.,  Akron, 
$20,000.  E.  E.  Quirk,  Elihu  Harpham, 
Anna  K.  Quirk,  Maud  S.  Harpham,  Al- 
fred Herberich. 

p:  H.  Landis  Co.,  Toledo,  $10,000, 
Arthur  J.  Hilt,  C.  E.  Shanteau,  Ehigene 
Rheinfrank,  Carl  J.  Lindecker,  E.  M. 
Landis. 

Farmers'  Associated  Elevators  Co., 
Rlchwood,  $50,000.  R.  W.  Lenox,  W. 
H.  Perry,  L.  A.  Ridgeway,  B.  H.  Matte- 
son,  U.  G.  Waters. 

Pt.  Recovery  Equity  Exchange  Co., 
Ft.  Recovery,  $25,000.  R.  T.  Mott,  W. 
W.  Snyder,  C.  G.  Snyder,  Pred  Miller, 
W.  E.  Danzeison. 

Hunter  Glove  Co.,  Cleveland,  $500,- 
000.  EMward  C.  Daoust,  C.  R.  Cross, 
Tralton  M.  Dye,  Quay  H.  Pindlay,  E. 
L.  Mighton.     (General  brokerage.) 

Inland  Construction  Co.,  Painesville, 
$10,000.  Elmer  Freshwater,  George  G. 
Von  Beseler,  Harry  E.  Hammar,  C.  B. 
Haffey,  Park  Kimball. 

Leech  Motor  Co.,  Cleveland,  $100,- 
000.  Edward  P.  DeCoUier,  George  P. 
Sperry,  Frank  L.  Fowler,  Herman  G. 
Devoy,  E.  A.  Ackerman. 

Lorain  Country  Club  Co.,  T^rain, 
$100,000.     G.  A.  Resek.  Jacob  P.  Ger- 


hart,  T.  C.  Metzger,  A.  V.  Hagemao, 
G.  C.  Parkell. 

Owners'  Used  Car  Exchange  Co., 
Toledo,  $100,000.  Floyd  Q.  Troupe, 
Jesse  J.  Ottgen,  Rosemond  L.  Troupe, 
William  B.  Devlin,  Lionel  Levy. 

Rawson  Co-operative  Grain  ft  Sup- 
ply Co.,  Rawson,  $25,000.  Harry  H. 
Thompson,  Ernest  E.  Urban,  T.  B.  Kel- 
ler, C.  C.  Latham,  H.  P.  Gorby. 

Sun  and  James  Amusement  O).,  To- 
ledo, $250,000.  Gus  Sun,  William  M. 
James,  John  M.  Cole,  Jchn  A.  Connor, 
Blanche  G.  Guest. 

Increases 

Medbury-Ward  Co.,  Toledo,  $25,000 
to  $70,000. 

Ohio  Furniture  Cio.,  Barberton,  $7,- 
50O  to  $30,000. 

Woolson  Co.,  Mt.  Vernon,  $15,000  to 
$25,000. 

Central  Construction  Co.,  Wooster, 
$6,000  to  $50,000. 

Grant-Lees  Gear  Co.,  Cleveland, 
$400,000  to  $550,000. 

Marsh-Murdock  Co.,  Cincinnati,  $50,- 
000  to  $100,000. 

Richwood  Tri-County  Pkir  Co.,  Rich- 
wood,  $1,800  to  $7,000. 

Aetna  Rubber  Co.,  Cleveland,  $20,- 
000  to  $150,000. 

Day  Drug  Co.,  Akron,  $100,000  to 
$300,000. 

Gateman  Ice  Co.,  Youngstow^,  $10,- 
000  to  $100,000. 

Giering  Bottling  Co.,  Youngstown. 
$30,000  to  $65,000. 

Berkey  Farmers'  Dairy  Products  Co^ 
Berkey,  $20,000  to  $50,000. 

Polish  Mechanics'  Co.,  Toledo,  $26,- 
000  to  $1000,000. 

Petticrew  Real  Estate  Co.,  Spring- 
field, $30,000  to  $100,000. 

Toledo  Standard  Commutator  Co.. 
Toledo.  $10,000  to  $450,000. 

Gilliam-Graham  Co.,  Cleveland,  $25.- 
000  to  $60,000. 

Fravel  Hardware  and  Supply  Co., 
Pataekala,  $50,000  to  $100,000. 

Quincy  Grain  Co., .  Quincy,  $15,000 
to  $20,000. 

Decrease 

Love,  Piket  ft  Nulsen  Co.,  Cincin- 
nati. $10,000  to  $6,000. 

J.  E.  Pilmer  Co..  Youngstown,  $5.- 
000.  J.  B.  Pilmer,  H.  P.  Lyons,  B.  L 
Robinson,  George  M.  Byers,  P.  J.  Flan- 
nery. 

National  Tool  Co.,  Cleveland.  $1.- 
800.000  to  $1,724,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  872 — ^In  the  Matter  of  the  Application  of  The  Northern  Ohio 
Traction  and  Light  Company  For  Consent  and  Authority  to 
Issue  and  Sell  Its  First  Liien  and  Refunding  Morgtgage  Five  Per 
Cent.  Bonds. — Second  Supplemental  Order. 

(Dated  May  6,  1919.) 


This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  further  consideration  upon  the  pleading  entitled,  "In  the  mat- 
ter of  the  Application  of  The  Northern  Ohio  Traction  and  Light 
Company  for  consent  and  authority  to  issue  and  pledge  $3,000,000, 
par  value  of  its  first  consolidated  mortgage  four  per  cent,  thirty- 
year  gold  bonds  and  to  issue  and  sell  $2,995,000,  par  value  of  its 
first  lien  and  refunding  mortgage  five  per  cent,  gold  bonds,"  which, 
by  the  Commission  has  been  filed  herein  as  the  Amended  Supple- 
mental Application  of  said  The  Northern  Ohio  Traction  and  Light 
Company,  and  asks : 

(1)  Consent  and  authority  to  issue  and  pledge  with  the 
trustee  for  its  first  lien  and  refunding  mortgage,  its  first  con- 
solidated mortgage,  four  percent,  thirty-year  gold  bonds  of  the 
principal  sum  of  $3,000,000.00,  (pursuant  to  the  terms  of  the 
mortgage  securing  said  bonds),  upon  the  retirement  of  a  like 
amount  of  first  consolidated  mortgage  bonds  of  The  Northern 
Ohio  Traction  Company,  (now  a  part  of  The  Northern  Ohio 
Traction  &  Light  Company)  and  to  issue  and  sell  first  lien  and 
refunding  mortgage  five  per  cent  bonds  of  the  principal  sum  of 
$2,995,000.00,  the  proceeds  thereof  to  be  used  to  pay  and  dis- 
charge a  like  amount  of  the  aforesaid  bonds  of  said  The  North- 
em  Ohio  Traction  Company,  which  mature  July  1st,  1919,  and 
of  which  $5000.00,  principal  sum,  have  already  been  retired  by 
exchange  for  applicant's  said  first  lien  and  refunding  mortgage 
bonds  pursuant  to  the  authority  of  the  order  made  and  entered 
herein  as  of  date  July  21,  1916 ; 

(2)  The  specific  approval,  by  this  commission,  of  the  is- 
sue of  $531,000.00,  principal  sum,  of  applicant's  said  first  lien 
and  refunding  mortgage  bonds,  (being  a  part  of  the  $10,075,- 
000.00  of  such  bonds,  the  issue  of  which,  for  the  purpose  of 
consummating  a  retirement  of  applicant's  outstanding,  under- 
lying bonds,  was  authorized  by  the  order  made  and  entered 

161 


162  Department  Reports 

herein,  as  of  date  July  21, 1916,  as  aforesaid)  and  the  exchange 
thereof  for  a  like  amount  of  applicant's  said  underlying  bonds, 
and 

(3)  Permission  to  continue,  until  the  first  day  of  July, 
1923,  the  exchange  of  the  remainder  of  said  $10,075,000,  prin- 
cipal sum,  of  applicant's  said  first  lien  and  refunding  mort- 
gage bonds,  viz :  $6,549,000.00,  principal  sum,  for  its  said  out- 
standing, underlying  bonds  pursuant  to  the  provisions  of  said 
order,  dated  July  21,  1916 : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  heretofore,  to-wit :  upon  the  twenty-first  day 
of  July,  1916,  by  order  made  and  entered  herein,  consented  to  and 
authorized  the  issue,  by  said  The  Northern  Ohio  Traction  and  Light 
Company,  of  its  said  first  lien  and  refunding  mortgage  bonds  of 
the  total  principal  sum  of  $10,075,000.00  for  the  specific  p^irpose  of 
retiring,  by  redemption  or  otherwise,  all  of  said  company's  out- 
standing, underlying  bonds,  (which  were  of  the  same  principal 
sum),  and  it  appearing  that  said  corporation  has,  since  said  date, 
so  issued  and  exchanged  for  a  like  amount  of  its  said  underisring 
bonds,  its  said  first  lien  and  refunding  mortgage  bonds  of  the 
principal  sum  of  $531,000.00,  and  it  appearing  further  that  any 
further  exchanges  of  applicant's  said  underlying  bonds  for  its  first 
lien  and  refunding  mortgage  bonds,  upon  the  terms  provided  in 
said  order  of  date  July  twenty-first,  1916,  will  be  well  exchanged 
and  to  the  advantage  of  the  applicant,  the  commission  finds  that 
its  consent  to  and  approval  thereof  should  be  granted.  It  is, 
therefore. 

Ordered,  that  the  issue  by  said  The  Northern  Ohio  Traction 
and  Light  Ck)mpany  of  its  said  first  lien  and  refunding  mortgage 
bonds  of  the  principal  sum  of  $531,000.00,  and  the  exchange  of 
the  same  for  a  like  amount  of  underlying  bonds,  as  more  fully  set 
forth  in  the  instant  pleading,  be,  and  hereby  they  specifically  are 
approved.    It  is  further 

Ordered,  that  as  to  $6,549,000.00,  principal  sum  of  said  first 
lien  and  refunding  mortgage  bonds  (being  the  otherwise  undis- 
posed of  balance  of  the  $10,075,000.00,  principal  sum  thereof,  the 
issue  of  which  was  formally  consented  to  and  authorized  by  the 
order  as  made  and  entered  herein  as  of  date  July  twenty-first, 
disposition  thereof,  in  the  manner  and  upon  the  terms  prescribed 
in  said  order  of  date,  July  twenty-first,  1916,  to  and  including  the 
first  day  of  July,  1923,  be,  and  hereby  they  specifically  are  con- 
sented to,  authorized  and  approved. 

And  the  commission  coming  now  to  consider  that  part  of  the 
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instant  pleading:  asking  its  consent  to  and  authority  for  the  issue 
and  disposition  of  said  first  lien  and  refunding  mortgage  bonds 
and  said  first  consolidated  mortgage  bonds,  finds : 

(a)  That  the  applicant  now  has  outstanding  $2,995,000.00 
principal  sum,  of  the  first  consolidated  mortgage  bonds  of  The 
Northern  Ohio  Traction  Company,  which  mature  upon  the  first 
day  of  July,  1919,  and  must,  upon  said  day  be  paid  and  dis- 
charged or  refunded ; 

(b)  That  the  applicant  has  heretofore,  under  the  author- 
ity of  said  order  dated  July  21st,  1916,  redeemed  $5000.00  ad- 
ditional principal  sum  of  said  bonds  of  The  Northern  Ohio  Trac- 
tion Company; 

(c)  That  the  issue  of  applicant's  said  first  consolidated 
mortgage  bonds  of  the  principal  sum  of  $3,000,000.00,  and  the 
pledge  thereof  under  its  said  first  lien  and  refunding  mortgage, 
are  necessary  and  reasonably  required  to  accomplish  the  re- 
tirement, upon  the  date  of  their  maturity,  of  applicant's  afore- 
said underlying  bonds  issued  by  said  The  Northern  Ohio  Trac- 
tion Company ; 

(d)  That  the  issue  of  applicant's  said  first  lien  and  re- 
funding mortgage  bonds  of  the  principal  sum  of  $2,995,000.00 
and  the  money  to  be  procured  by  the  sale  thereof,  are  reason- 
ably required  and  necessary  to  provide  for  the  pajmient  and 
discharge  of  said  underlying  bonds,  issued  by  said  The  North- 
em  Ohio  Traction  Company  as  aforesaid ;  and 

(e)  That,  as  the  applicant  now  has  bonds  outstanding  in 
excess  of  its  issued  and  outstanding  capital  stock,  the  issue  and 
disposition  of  the  aforesaid  bonds  in  excess  of  its  issued  and 
outstanding  capital  stock  should  be  specifically  consented  to, 
authorized  and  approved, 

and  is  satisfied  that  its  consent  and  authority  for  such  issue  and 
disposition  of  said  first  consolidated  mortgage  bonds  and  said  first 
tien  and  refunding  mortgage  bonds  should  be  granted.  It  is,  there- 
fore. 

Ordered,  that  said  The  Northern  Ohio  Traction  and  light 
Company  be,  and  hereby  it  is  authorized  to  issue  its  first  consoli- 
dated 'mortgage,  four  per  cent,  thirty-year  gold  bonds  of  the  prin- 
cipal Slim  of  three  million  dollars  ($3,000,000.00),  and,  further,  to 
issue  its  first  lien  and  refunding  mortgage,  five  per  cent,  gold  bonds 
of  the  principal  sum  of  two  million,  nine  hundred  and  ninety-five 
thousand  dollars  ($2,995,000.00),  and  that  said  first  lien  and  re- 
funding mortgage  bonds  be  sold  for  the  highest  price  obtainable 
but  for  not  less  than  eighty  (80)  percentum  of  the  par  value 
thereof.    It  is  further 

Ordered,  that  any  discount  arising  from  the  sale  of  said  first 
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lien  and  refunding  mortgage  bonds  be  amortized  pursuant  to  the 
rutes  and  regulation  of  this  commisison.    It  is  furtlier 

Ordered,  that  the  issue  of  all  of  said  bonds  in  excess  of  appli* 
cant's  issued  and  outstanding  capital  stock,  and  the  expemiiture 
of  the  proceeds  of  so  much  of  said  excess  as  shall  be  sold,  pursuant 
to  the  terms  and  conditions  of  this  order  be,  and  hereby  they 
specifically  are  consented  to,  authorized  and  approved.    It  is  f  urth^ 

Ordered,  that  said  first  consolidated  mortgage  bonds  of  The 
Northern  Ohio  Traction  and  Light  Company  be  deposited  with 
the  trustee  of  applicant's  said  first  lien  and  refunding  mortgage 
as  collateral  for  the  security  of  bonds  issued  under  said  first  lien 
and  refunding  mortgage,  and  by  it  held  as  such  security  until  the 
redemption  of  all  bonds  issued  under  said  first  lien  and  refunding 
mortgage,  when  the  future  disposition  of  all  of  said  bonds  so  de- 
posited shall  be  subject  to  the  further  order  of  this  commission. 
It  is  further 

Ordered,  that  the  proceeds  arising  from  the  sale  of  said  first 
lien  and  refunding  mortgage  bonds  shall  be  used  for  the  payment 
and  discharge  or  redemption  of  said  first  consolidated  mortgage 
bonds  said  The  Northern  Ohio  Traction  Company,  and  for  no  other 
purpose  whatsoever.    It  is  further 

Ordered,  that  forthwith  upon  the  acquisition  of  said  first  con- 
solidated mortgage  bonds  issued  by  said  The  Northern  Ohio  Trac- 
tion Company,  the  same  shall  be  rendered  non-negotiable  and,  upon 
the  acquisition  of  the  whole  of  said  issue,  and  the  release  of  the 
mortgage  securing  the  same,  cancelled  and  destroyed.    It  is  further 

Ordered,  that  the  applicant  make  verified  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  exercise  of  the  authority  here- 
in granted. 

No.  931 — In  the  Matter  of  the  Application  of  The  MtUersbtirg, 
Wooster  and  Orrville  Telephone  Company,  an  Ohio  Corpmution, 
For  Permission  to  Issue  and  Sell  $62,200.00  of  the  Conunon 
Stock  of  Said  Company  For  Improvements  and  Betterments  and 
For  Permission  to  Issue  and  Sell  $62,200.00  of  Common  Capital 
Stock  to  Pay  Its  Outstanding  Notes. — Supplemental  Order. 


(Dated  April  28,  1918.) 

The  commission  having  heretofore,  by  order  duly  made  and 
entered  herein,  consented  to  and  authorized  the  issue  and  sale,  for 
the  highest  price  obtainable  but  not  less  than  the  par  value  there- 
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of »  common  capital  stock  of  The  Millersburg,  Wooster  and  Orrville 
Telephone  Company  of  the  total  par  value  of  $105»700.00,  and  pre* 
scribed  the  purposes  for  which  the  proceeds  arising  from  suck 
sale  of  said  capital  stock  should  be  used: 

Whereupon  comes  now  said  The  Millersburg,  Wooster  and 
Orrville  Telephone  Company,  and,  by  supplemental  pleading  filtd 
herein,  represents,  and  shows  to  the  satisfaction  of  this  commis- 
sion that  it  has  made  due  and  diligent  effort  to  so  dispose  of  said 
caiHtal  stock,  but,  because  of  the  conditions  obtaining  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities,  it  has  been 
aUe  to  so  sell  but  $38,000.00,  par  value  of  said  capital  stock ;  but 
that  it  can  exchange,  at  par,  the  balance  of  said  capital  stock  for 
United  States  Government  Bonds  of  the  Liberty  and  Victory  Loan 
issues  and  can  procure  the  funds  required  for  its  lawful  purposes 
by  pledging  said  bonds  as  collateral  security  for  short  time  loans 
to  carry  it  over  its  period  of  immediate  needs  and  until  such  time 
as  it  may  profitably  dispose  of  said  government  bonds ;  and  asking 
the  commission  to  so  modify  and  amend  its  former  order  as  to 
permit  and  provide  therefor. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  said  application  should  be 
granted  and  its  said  order  amended  accordingly.    It  is,  therefore. 

Ordered,  that  the  order,  made  and  entered  herein  as  of  date, 
October  seventeenth,  1916,  be,  and  hereby  it  is  supplemented  and 
modified  to  provide  and  permit  that,  of  the  common  capital  stock 
therein  authorized  to  be  issued  and  sold  for  the  highest  price  ob- 
tainable but  not  less  than  the  par  value  thereof,  $67,700.00  may 
be  exchanged,  at  par,  for  United  States  Government  bonds  of  the 
liberty  and  Victory  Loan  issues.    It  is  further 

Ordered,  that  such  government  bonds  as  shall  be  so  procured 
by  the  applicant,  shall,  thereupon,  be  held  and  used  by  it  as  capital 
assets  and  not  sold,  without  the  approval  of  this  commission,  until 
and  as  the  market  price  for  the  same  shall  be  equal  to  the  par 
value  thereof,  pending  which  said  applicant  may  use  the  same  as 
collateral  security  for  loans  and  procure  funds  for  the  discharge 
of  the  purposes  heretofore  prescribed  for  the  expenditure  of  the 
proceeds  arising  from  the  sale  of  said  capital  stock: 

Provided,  that  none  of  said  government  bonds,  so  acquired 
by  said  applicant,  shall  be  sold  for  less  than  the  par  value  thereof 
without  the  consent  and  approval  of  this  commission  and  any 
discount  arising  from  such  sale  shall  be  amortized  by  said  com- 
pany the  same  as  if  such  discount  arose  from  the  sale  and  dis^ 


166  DEPARTMENT  REPORTS 

position  for  less  than  par,  of  its  own  capital  securities.     It  is 
further 

Ordered,  that  the  applicant  make  verified  report  to  this  com- 
mission, semi-annually,  of  the  issue  of  any  of  its  capital  stock 
hereunder,  the  acquisition  of  United  States  Government  Bonds 
the  disposition  of  said  government  bonds  and  the  expenditure  of 
any  loans  procured  with  the  same  as  collateral  security,  or  of  the 
proceeds  of  any  of  said  bonds  sold. 

«  No.  1654 — ^In  the  Matter  of  the  Ai^cation  of  The  Athens  County 
Home  Telephone  Company  For  Authority  to  Issue  $15,000.00 
Par  Value  of  Its  Common  Capital  Stock  and  $19,400.00  Par 
Value,  of  Its  Preferred  Stock,^— Prayer  Granted. 


(Dated  April  23,  1919.) 

This  day,  (the  commission  having  heretofore  deemed  a  hear- 
ing thereupon  to  be  unnecessary),  this  matter  came  on  for  final 
consideration  upon  the  separate  applications  of  The  Athens  County 
Home  Telephone  Company,  (a  corporation  organized  under  the 
laws  of  Ohio),  asking  the  consent  and  authority  of  this  commis- 
sion to  issue  to  the  receivers  of  Central  Union  Telephone  Company, 
common  capital  stock  of  the  par  value  of  fifteen  thousand  dollars 
and  preferred  capital  stock  of  the  par  value  of  nineteen  thousand, 
four  hundred  dollars  in  full  and  final  payment  of  the  consideration 
for  the  property  to  be  acquired  under  authority  of  the  order  this 
day  made  and  entered  in  proceeding  No.  1502,  and  of  David  R 
Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  receivers  of  Cen- 
tral Union  Telephone  Company,  asking  the  consent  and  authority 
of  the  commission  to  accept,  as  such  receivers,  said  capital  stocks 
and  to  hold  the  same : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premsies,  the  commission  finds,  from  the  pleadings  filed  herein 
and  for  the  purposes  of  this  proceeding: 

(1)  That  the  value  of  the  property,  so  to  be  acquired  by 
said  The  Athens  County  Home  Telephone  Company  is  not  less 
than  the  par  value  of  the  capital  stocks  herein  sought  to  be  is- 
sued in  payment  therefor ; 

(2)  That  the  issue  of  said  capital  stocks  by  said  The 
Athens  County  Home  Telephone  Company  is  reasonably  re- 
quired and  necessary  for  the  acquisition  of  property,  to  be  act- 
ually used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  telephonic  service  in  and  about  the  city  of 
Athens,  Ohio,  and 
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(3)  That  the  service  furnished  the  public  will  be  improved 
by  the  acquisition,  by  said  Central  Union  Telephone  Company 
or  its  receivers,  of  said  capital  stocks  of  The  Athens  County 
Home  Telephone  Company,  and  the  public  thereby  will  be  fur- 
nished adequate  service  for  a  reasonable  and  just  rate,  rental, 
toll  or  charge  therefor, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stocks  should  be  granted.    It  is,  therefore 

Ordered,  That  said  The  Athens  County  Home  Telephone  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  fifteen  thousand  dollars  ($15,000.00)  and 
its  six  percent  cumulative  preferred  capital  stock  of  the  par  value  of 
nineteen  thousand,  four  hundred  dollars  ($19,400.00.)    It  is  further 

Ordered,  That  said  capital  stock  be  issued  and  delivered,  as 
fully  paid  and  at  par,  in  full  and  final  payment  of  the  consideration 
for  the  property,  heretofore  of  the  Central  Union  Telephone  Com- 
pany to  be  acquired  by  said  The  Athens  County  Home  Telephone 
Company  under  authority  of  the  order  this  day  made  and  entered  in 
proceeding  No.  1503  (which  order  hereby  is  made  a  part  of  this 
order  by  reference) ,  and  used  for  no  other  purpose  whatsoever.  It 
is  further 

Ordered,  That  said  The  Athens  County  Home  Telephone  Com- 
pany make  verified  report  to  this  commission  of  the  issue  and  dispo- 
sition of  said  capital  stocks  pursuant  to  the  terms  and  conditions 
of  this  order.    It  is  further 

Ordered,  That  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Prank  F.  Fowle,  as  receivers  of  Central  Union  Telephone  Company, 
be,  and  hereby  they  are  authorized  to  accept  and  hold  said  capital 
stocks  of  said  The  Athens  County  Home  Telephone  Company. 

And  it  appearing  that  during  the  pendency  of  this  proceeding, 
to-wit:  On  the  ninth  day  of  April,  1919,  by  order  of  the  Court  of 
(Common  Pleas  of  Franklin  County,  Ohio,  having  jurisdiction  of  said 
matter,  the  said  receivers  of  Central  Union  Telephone  Company 
were  ordered  "to  turn  over  and  deliver  to  the  Central  Union  Tele- 
phone Company  all  of  the  property  of  said  company  now  in  their 
hands,"  it  is,  therefore,  further. 

Ordered,  That  if  said  property  has  been  so  turned  over  to  the 
said  Central  Union  Telephone  Company,  that  the  said  Central 
Union  Telephone  Company  be,  and  hereby  it  is  authorized  to  do  the 
things  provided  and  specified  in  this  order,  instead  and  in  lieu  of 
said  receivers,  but,  if  said  property  has  not  been  so  turned  over  and 
delivered  to  said  Company,  when  and  as  the  same  is  so  turned  over 
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and  delivered  said  capital  stocks  of  The  Athens  County  Home  Tele- 
phone Company  shall  be  included  therein,  and  specific  authority 
hereby  is  granted  the  said  Central  Union  Telephone  Company,  un- 
der such  circumstances,  to*  accept  and  hold  said  capital  stocks  of 
said  The  Athens  County  Home  Telephone  Company. 

No.  1808 — The  Bialosky  Brothers  &  Company,  8120  Kinsmao  Road, 
Clevekmd,  Ohio,  Complainant,  vs.  The  Pennsylvania  Railroad 
Company  and  Walker  D.  Mines,  Director  General  of  Railroads^ 
Defendants.    Prayer  Granted. 


(Dated  April  23,  1919.) 

This  matter  came  on  to  be  heard  and  was  heard  upon  the  plead- 
ings and  the  evidence,  and  was  argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds : 

(1)  That  the  complainant  is  entitled  to  a  continuation  of 
the  present  service  of  defendants,  viz :  The  continuance  of  the 
physical  connection  of  defendants'  tracks  with  complainant's 
tracks,  and  adequate  shipping  facilities  thereon,  by  means  of 
which  shipments  are  delivered  to  and  forwarded  from  com- 
plainant's plant  on  Kinsman  Road,  Cleveland,  Ohio ;  and 

(2)  That  the  withdrawal  of  such  service  and,  the  discon- 
nection of  defendants'  tracks  from  complainant's  tracks,  as 
proposed  in  the  notice  served  upon  complainant  by  the  defen- 
dants, would  be  contrary  to  law,  would  result  in  the  withhold- 
ing from  complainant  of  a  service  to  which  it  is  lawfully  en- 
titled, and  would  constitute  an  unlawful  discrimination  against 
complainant  and  in  favor  of  competitors  similarly  situated. 

It  is,  therefore. 

Ordered,  That  said  defendants,  and  each  of  them,  be,  and 
hereby  it — ^he,  is  notified,  directed  and  required  to  maintain  the 
track  connection  with  the  plant  of  The  Bialosky  Brothers  &  Com- 
pany, 8120  Kinsman  Road,  Cleveland,  Ohio,  and  to  continue  serv- 
ice thereon  substantially  in  the  manner  and  form  in  which  such 
connection  and  service  have  been  heretofore  provided  and  main- 
tained. 
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The  Prohibiticm  Amendment  to  the  Constitution  Will  be  Effective 
Immediately  After  the  Close  of  the  Day  Preceding:  May  27th, 
1919,  Specifically  Immediately  After  12  (ydock  P.  M.,  of  May 
26th.  The  Liquor  License  Year  Includes  all  of  the  Fourth  Mon- 
day €ff  May  Upon  Which  the  License  is  Issued  and  Terminates  at 
12  O'clock  P.  M.  m  Sunday  Nigrht  Preceding  the  Fourth  Monday 
of  May  of  the  Year  Following,  Subject  to  the  Provisions  of  Law 
Which  Are  in  Force  Pursuant  to  the  Authorization  of  the  Consti- 
tutional Provision  Known  as  the  License  Amendment,  To- Wit, 
Section  9,  of  Article  XV.  Therefore  the  Last  Business  Day  of  the 
Licoise  Year  is  Saturday,  May  24th.  In  Order  for  a  Licensee  to 
do  Business  on  Monday,  May  26th,  it  Would  be  Necessary  to  Se- 
cure a  New  License  for  the  Sale  of  Liquor. — ^The  Liquor  Licensing 
Board  May  Receive  Applications,  Publish  Notice  Thereof  and  Per- 
fwm  the  Ministerial  Functions  Directed  by  the  Law  up  to  the 
P<Miit  of  Considering  the  Application  With  a  View  to  Allowance 
or  Rejection,  Which  Function  May  not  be  Performed  Until  After 
the  Beginning  of  the  License  Year,  Which  Would  be  on  and  After  ^ 
the  Fourth  Monday  of  May.  The  Board  May  Receive  Applica- 
tions for  License  During  the  Interim  Between  the  15th  of  March 
and  the  Beginning  of  the  License  Year. — ^Prosecutions  for  Viola- 
tion of  the  Liquor  Laws  After  the  Prohibition  Amendment  Be- 
comes Eflfective  May  be  Made  Under  the  Secti<ms  Providing  a 
Penalty  for  the  Sale  to  Minors,  Selling  on  Election  Day,  on  Sun- 
days or  the  Other  Limited  Provisions  Which  Have  Been  Sug- 
gested Including  the  Keeping  of  a  Place  Where  Jntoxicating 
Liquors  are  Sold  as  a  Beverage.  There  Are  no  Provisions  for  the 
Prosecution  of  Unlawful  Sales  Such  as  are  Known  as  Bootlegging 
and  There  are  no  Provisions  of  Law  for  Enforcing  the  Provisions 
of  Article  XV.,  of  the  Constitution  Against  the  Manufacture  for 
Sale  of  Intoxicating  Liquors. 


No.  271— (Opinion  Dated  May  9,  1019.) 

State  Liquor  Licensing  Board,  Columbus,  Ohio. 

Gentlemen:  I  have  yours  of  April  30th,  submitting  for  writ- 
ten opinion  an  inquiry  as  to  the  time  at  which  the  present  liquor 
licenses  will  expire  and  also  as  to  the  authority  for  granting  li- 
censes upon  applications  that  may  yet  be  filed. 

•       169 
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Inquiries  have  also  been  received  from  a  number  of  sources  as 
to  what  sections  of  the  statutes  will  be  available  for  prosecutions  in 
case  of  sales  of  intoxicating  liquor  for  beverage  purposes  after 
May  27,  1919.  Also  as  to  the  exact  time  when  state-wide  prohibi- 
tion becomes  effective. 

All  of  said  inquiries  involve  questions  of  more  or  less  general 
moment  under  the  impending  state  of  the  law,  and  I  am  therefore 
considering  same  together  in  a  general  opinion  directed  po  your 
department. 

Your  inquiry  is  as  follows : 

''Numerous  inquiries  have  come  to  this  department  from 
licensees  in  the  state  asking  for  definite  information  regarding 
the  last  day  on  which  liquor  can  be  sold  without  violating  the 
provisions  of  the  constitutional  amendment  prohibiting  the 
sale  and  manufacture  of  intoxicating  liquors  in  the  state  of 
Ohio,  and  what  is  the  last  business  day  of  the  license  year. 

"Before  giving  definite  answer  to  these  inquiries,  we 
would  be  pleased  to  have  you  advise  us  if  you  have  made  any 
ruling  on  the  subject  and  if  not,  to  favor  us  with  an  opinion  as 
to  the  last  day  and  hour  under  which  licensees  can  operate  un- 
der their  present  license  issued  by  county  boards  under  author- 
ity of  Section  1261-33  General  Code. 

"In  the  event  that  you  should  decide  that  May  24,  1919,  is 
the  last  business  day  of  the  license  year,  would  it  be  necessary 
for  a  saloonist  to  secure  a  license  to  do  business  on  Monday, 
May  26th,  and  if  so,  would  it  be  possible  for  county  boards  to 
act  upon  applications  that  may  yet  be  filed  and  grant  licenses 
accordingly  for  the  one  day  ?" 

The  other  inquiries  may  be  thus  summarized : " 

What  statutes  will  be  available  for  prosecution  for  alleged 
unlawful  sales  of  intoxicating  liquor  after  the  constitutional 
amendment  providing  statewide  prohibition  becomes  effective  ? 

What  is  the  exact  time  at  which  state-wide  prohibition  will 
become  effective  ? 

For  convenience  the  last  question  submitted  will  be  considered 
first. 

The  prohibition  amendment  to  the  constitution  as  adopted  at 
the  November  election  1918,  is  as  follows : 

"Article  XV 
Section  9.  The  sale  and  manufacture  for  sale  of  intoxi- 
cating liquors  as  a  beverage  are  hereby  prohibited.  The  gen- 
eral assembly  shall  enact  laws  to  make  this  provision  effective. 
Nothing  herein  contained  shall  prevent  the  manufacture  or 
sale  of  such  liquors  for  medicinal,  industrial,  scientific,  sacra- 
mental, or  other  non-beverage  pun^oses. 
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Schedule 
If  the  proposed  amendment  be  adopted,  it  shall  become 
Section  9  of  Article  XV  of  the  constitution  and  it  shall  take  ef- 
fect on  the  27th  day  of  May  of  the  year  following:  the  date  of 
the  election  at  which  it  is  adopted,  at  which  time  original  Sec- 
tions 9  and  9a  of  Article  XV  of  the  constitution  and  all  stat- 
utes inconsistent  with  the  foregoing  amendment  shall  be  re- 
pealed/' 

The  schedule  to  Article  XV,  as  submitted  at  the  1918  election 
and  adopted  by  vote  of  the  electors,  stipulates  with  clearness  the 
time  at  which  the  article  becomes  effective,  viz.  "on  the  27th  day 
of  May  of  the  year  following  the  date  of  the  election  at  which  it  is 
adopted." 

The  language  is  apparently  unambiguous,  and  falls  clearly  with- 
in the  rule  announced  by  the  Supreme  Court  in  the  case  of  State  ex 
rel.  v;  Roney,  82  O.  S.,  376,  the  first  branch  of  the  syllabus  being  as 
follows : 

"The  presumption  is  that  the  legislature  intends  a  stat- 
ute to  take  effect  at  the  time  it  declares  the  statute  shall  be  in 
effect,  and  a  court  may  not  by  construction  substitute  a  differ- 
ent time  merely  to  correct  defective  legislation.  The  province  of 
construction  is  to  ascertain  and  give  effect  to  the  intention  of 
the  legislature,  but  its  intention  must  be  derived  from  the 
legislation  and  may  not  be  invented  by  the  court.  To  apply  the 
intention  and  then  give  the  statute  effect  According  to  such 
intention  would  not  be  construction  but  legislation." 

The  court  in  said  case  was  considering  the  application  of  the 
Paine  law  to  a  state  of  facts  before  the  court  and  the  law  provided 
that  the  act  shall  take  effect  and  be  in  full  force  on  and  after  Aug- 
ust 1,  1909,  excepting  that  the  civil  service  provisions  shall  be  in 
full  force  and  effect  from  and  after  January  1,  1910. 

Referring  to  the  unreported  case  of  State  ex  rel  v.  Slabaugh, 

31  0.  S..  550,  the  court  said : 

"It  was  held  that  the  act  went  into  effect  on  August  1, 
1909  as  therein  expressly  provided." 


And  again — 

"As  already  stated  the  repeal  of  the  sections  providing  for 
the  board  of  public  safety  was  in  effect  on  August  1,  1909." 

A  reading  of  the  opinion  discloses  that  the  substance  of  the 
holding  is  that  a  provision  that  a  law  shall  go  into  effect  on  a  stated 
date  is  not  open  to  construction  and  that  the  law  is  effective  and  in 
operation  on  said  date. 
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It  is  not  perceived  that  any  different  rule  of  construction  could 
be  sustained  with  respect  to  the  time  when  a  constitutional  pro- 
vision becomes  effective  than  that  applied  in  case  of  an  act  of  the 
legislature,  where  the  language  is  in  substance  the  same. 

Taken  in  connection  with  the  familiar  rule  that  the  law  does 
not  regard  fractions  of  a  day  in  the  application  of  provisions  of  the 
character  under  consideration,  it  follows  that  the  prohibition  amend- 
ment will  be  effective  immediately  after  the  close  of  the  day  pre- 
ceding May  27,  1919,  specifically  immediately  after  12  o'clock  p.  m., 
of  May  26th. 

Akin  to  the  question  just  considered  is  that  presented  by  your 
board  as  to  ''the  last  day  and  hour  on  which  liquor  can  be  sold  by 
licensees  under  their  present  licenses  issued  by  county  boards  un- 
der authority  of  Section  1261-33  General  Code." 

I  note  also  that  your  inquiry  embodies  the  question  as  to  the 
last  day  on  which  liquor  can  be  sold  without  violating  the  provisions 
of  the  constitutional  amendment,  which  question  of  course,  is  an- 
swered by  what  has  already  been  said  as  to  the  time  at  which  the 
constitutional  amendment  becomes  effective. 

Considering  then  your  inquiry  as  to  the  time  when  the  present 
]iquor«  licenses  expire,  as  an  authorization  to  engage  in  the  sale  of 
intoxicating  liquor  as  a  beverage,  it  is  necessary  to  note  the  pro- 
visions of  the  liquor  license  law  defining  the  license  year. 

Section  1261-33  General  Code,  as  amended  in  1917  and  found 

at  page  23  of  107  Ohio  Laws,  is  as  follows: 

"From  and  after  the  fourth  Monday  in  May,  1918,  the  li- 
cense year  shall  begin  on  the  fourth  Monday  of  May  and  ex- 
tend to  the  fourth  Monday  of  May  in  the  following  year.  From 
and  after  the  termination  of  the  current  license  year,  which 
ends  on  the  fourth  Monday  in  November,  1917,  there  shall  be 
an  intermediary  license  period  extending  to  the  fourth  Mon- 
day .in  May,  1918,  which,  for  the  purposes  of  the  laws  regulat- 
ing and  licensing  the  traffic  in  intoxicating  liquors,  shall  also 
be  regarded  as  a  license  year'.  Nothing  contained  in  this  act 
shall  operate  to  modify  or  affect  the  rights,  obligations  or 
status  of  licensees  granted  license  prior  to  the  fourth  Monday 
in  November,  1917." 

It  is  to  be  noted  that  the  language  of  the  foregoing  section  as 
to  the  time  when  the  license  year  begins  is  the  same  as  that  above 
considered  in  connection  with  the  constitutional  amendment.  It  is 
provided  that  the  license  year  shall  begin  on  the  fourth  Monday 
of  May,  and  under  the  doctrine  of  the  Roney  case,  supra,  the  con- 
clusion is  at  once  apparent  that  the  license  year  begins  coincident 
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with  the  beginning  of  the  fourth  Monday  of  May,  and  the  language 
of  the  statute  is  equally  clear  as  to  the  termination  of  the  license 
year,  the  provision  being  "and  extend  tq  the  fourth  Monday  of  May 
in  the  year  following." 

If  it  were  contended  that  the  language  just  quoted  is  open  to 
a  construction  that  would  include  the  fourth  Monday  of  May  at  the 
end  of  the  period,  there  are  cogent  factors  which  are  strongly  con^ 
dusive  of  a  contrary  construction. 

First,  it  is  obviously  intended  that  the  license  year  should  only 
be  a  yearly  period,  and  not  a  period  of  one  year  and  one  day,  which 
would  be  the  consequence  of  a  construction  including  both  the  Mon- 
day upon  which  the  year  begins  and  the  Monday  named  as  the  term- 
ination  of  the  license  year,  and  that  the  first  Monday  must  be  in- 
cluded as  a  part  of  the  license  period  we  think  is  clear  from  what 
has  previously  been  pointed  out  in  that  regard. 

Again,  upon  inquiry  at  your  office  I  find  that  it  has  been  the 
practical  construction  placed  upon  the  statute  from  its  first  enact- 
ment for  licensees  to  engage  in  their  business  during  the  first  Mon- 
day of  the  period  and  at  each  successive  issuance  of  new  licenses  for 
the  renewal  to  become  operative  on  said  first  Monday,  thereby 
excluding  the  Monday  at  the  termination  of  the  period  as  a  part  of 
the  preceding  license  year.  • 

In  State  vs.  Ridgeway,  73  O.  S.,  31,  the  court  said. 

''A  long  established  and  uniform  practice  is  an  authority 
of  but  little,  if  any,  less  weight  than  an  adjudication  to  the 
same  effect." 

Again,  in  State  v.  Kaiser,  18  O.  C.  C,  349,  the  court  said : 

"When  the  practice  in  the  department  in  interpreting  a 
statute  is  uniform,  and  the  meaning  of  the  statute,  ux)on  ex- 
amination, is  found  to  be  doubtful  or  obscure,  the  court  will 
accept  the  interpretation  by  the  department  as  the  true  one." 

T^  Smith  vs.  State,  71  O.  S.,  13,  it  was  said : 

"While  the  practical  construction  thus  adopted  cannot  be 
admitted  as  absolutely  controlling,  it  is  nevertheless,  we  think, 
deserving  of  consideration  and  should,  perhaps,  be  regarded  as 
decisive  in  a  case  of  doubt,  or  where  the  obligation  imposed  or 
the  duty  enjoined  is  not  plain. and  specific." 


I  am  not  unmindful  of  the  rule  that  in  the  computation  of  time 
the  first  day  shall  be  excluded  and  the  last  day  included,  as  recog- 
nized by  both  statute  and  judicial  decision,  but  in  adhering  to  said 
rule,  the  Supreme  Court  in  State  vs.  Elson,  77  O.  S.,  489,  said : 
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"The  courts  could  not  depart  from  or  change  the  language 

used.  *  *  ♦" 

And  also : 

''Either  or  both  days  may  be  either  included  or  excluded, 
if  the  language  of  the  provision  for  time  is  such  as  to  require 
it." 

In  fact  the  rule  is  only  applicable  in  determining  the  beginning 
or  ending  of  a  stated  space  of  time,  while  in  the  statute  we  have 
under  consideration  the  beginning  and  ending  of  the  period  is  spe- 
cific and  is  not  to  be  fixed  from  a  consideration  of  a  stated  space  of 
time  as  the  basis. 

I  conclude  that  the  license  year  includes  all  of  the  fourth  Mon- 
day of  May  upon  which  the  license  is  issued  and  terminates  at  12 
o'clock  p.  m.,  on  Sunday  night  preceding  the  fourth  Monday  of  May 
of  the  year  following,  subject  of  course  to  the  provisions  of  law 
which  are  in  force  pursuant  to  the  authorization  of  the  constitu- 
tional provision  known  as  the  license  amendment,  Section  9  of  Ar- 
ticle XV,  which  provides  in  part  as  follows : 

''Section  9.  License  to  traffic  in  intoxicating  xiquors  shall 
be  granted  in  this  state  and  license  laws  operative  throughout 
the  state  shall  be  passed  with  such  restrictions  and  regulations 
as  may  be  provided  by  law  ♦  *  *  and  nothing  herein  contained 
shall  be  so  construed  as  to  repeal,  modify  or  suspend  any  such 
prohibitory  laws  or  any  regulatory  laws  now  in  force  or  here- 
after enacted.  *  *  ♦" 

m 

This  leads  to  a  consideration  of  your  question  as  to  "what  is  the 
last  business  day  of  the  license  year?'* 

Neither  the  license  amendment  to  the  constitution  nor  the  li- 
cense law  or  other  act  of  the  legislature  now  operative  has  repealed 
the  provisions  of  Section  13050  General  Code,  which  prohibits  the 
trafficking  in  intoxicating  liquor  on  Sunday,  and  requires  all  places 
where  such  liquor  is  sold  on  other  days  of  the  week  to  be  closed. 
Said  section  is  as  follows : 

"Whoever,  on  Sunday,  sells  intoxicating  liquor,  whether 
distilled,  malt  or  vinous,  or  permits  a  place,  other  than  a  reg- 
ular drug  store,  where  such  intoxicating  liquor  is  sold  or  ex- 
posed for  sale  on  other  day s*  to  be  open  or  remain  open  on  Sun- 
day, shall  be  fined  not  less  than  twenty-five  dollars  nor  more 
than  one  hundred  dollars,  and  for  each  subsequent  offense, 
shall  be  fined  not  more  than  two  hundred  dollars  or  imprisoned 
in  jail  or  in  a  city  prison  not  less  than  ten  days  nor  more  than 
thirty  days,  or  both.' 


97 
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Therefore,  answering  your  last  inquiry  specifically,  I  have  to 
advise  that  the  last  business  day  of  the  present  license  year  is  Sat- 
urday, May  24th. 

Your  inquiry  as  to  the  necessity  for  a  licensee  to  secure  a  li- 
cense to  do  business  on  Monday,  May  26th,  is  therefore  answered 
by  what  has  just  been  said  in  answer  to  your  last  inquiry  and  I  ad- 
vise that  it  would  be  necessary  to  secure  such  license  as  an  author- 
ization to  engage  in  the  sale  of  liquor  on  said  date. 

Coming  next  to  consider  your  inquiry  as  to  the  authority  for 
issuance  of  licenses  upon  applications  that  may  yet  be  filed,  it  is  ne- 
cessary again  to  consider  the  provisions  of  the  liquor  license  law  in 
this  regard. 

Section  24  of  said  act,  being  Section  1261-39  General  Code,  pro- 
vides in  part : 

"The  country  board  shall  grant  licenses  to  the  full  num- 
ber aUowed  by  the  constitution  if  applications  are  made  there- 
for. *  ♦  ♦" 

The  procedure  for  making  application  for  and  granting  liquor 
licenses  is  somewhat  loosely  provided. 

Section  20  of  the  act,  being  Section  1261-35  General  Code,  pro 
vides,  in  so  far  as  pertinent : 

"Applicants  for  the  license  to  sell  intoxicating  liquors  dux'- 
ing  any  given  license  year  shall  file  their  applications  with  the 
county  licensing  board  upon  uniform  blanks  obtained  from  said 
county  board  and  furnished  to  the  latter  by  the  state  liquor 
licensing  board.  No  application  for  a  saloon  license  filed  with 
the  said  county  board  before  the  first  day  of  March  preceding 
the  said  license  year  and  after  the  fifteenth  day  of  March  pre- 
ceding the  said  license  year  may  be  considered  by  the  board  un- 
til after  the  beginning  of  the  said  license  year.  *  ♦  ♦" 

After  the  filing  of  the  application  it  is  provided  in  Section  25 

of  the  act.  Section  1261-40  General  Code :  # 

"The  county  licensing  board  shall,  without  delay,  cause  to 
be  published  once  in  a  newspaper  of  general  circulation  in  the 
county  notices  of  the  application  for  license,  transfer  or  re- 
moval filed  hereunder.  *  ♦  ♦" 

It  is  further  provided  by  subsequent  sections  that  every  appli- 
cant at  the  time  of  filing  his  application  shall  pay  the  county  board  a 
fee  of  $5.00. 

It  is  provided  by  Section  1261-43,  General  Code : 

"Not  later  than  the  fifth  day  of  the  month  in  which  the  li- 
cense year  begins,  and  in  the  case  of  a  license  applied  for  after 
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the  beginning  of  the  license  year,  ten  days  after  said  applica- 
tion, the  board  shall  announce  the  names  of  those  to  whom  said 
board  proposes  to  grant  licenses.  ♦  ♦  * 

"As  soon  as  the  names  of  those  to  whom  licenses  are  pro- 
posed to  be  granted  are  announced  such  persons  shall  forth- 
with transmit  to  the  secretary  of  the  state  liquor  licensing 
board,  at  its  office  in  Columbus,  Ohio,  a  registration  fee  of  one 
hundred  dollars.  *  *  *" 

» 

It  is  then  further  provided  that  the  state  board  shall  issue  a 
receipt  to  the  applicant  and  notify  the  county  board  of  the  payment 
of  the  said  fee  and  that  upon  the  delivery  of  said  receipt  to  the  lo- 
cal board  at  the  beginning  Of  the  license  year  the  applicant  shall  be 
entitled  to  his  license. 

The  foregoing  are  substantially  all  the  provisions  governing  the 
issuance  of  licenses  and  it  is  to  be  noted  that  there  is  no  provision 
governing  the  case  of  an  application  made  after  the  15th  of  March 
and  before  the  beginning  of  the  license  year. 

It  is  provided  that  no  application  filed  after  the  15th  day  of 
March  shall  be  considered  by  the  board  until  after  the  beginning  of 
the  license  year,  but  it  is  obviously  contemplated  by  the  provisions 
of  the  act  that  applications  may  be  filed  and  acted  upon  in  case  the 
quota  of  licenses  has  not  been  issued  in  full  in  pursuance  of  applica- 
tions filed  between  the  1st  and  15th  of  March,  and  it  is  provided  that 
the  board  shall  announce  its  ruling  on  applications  filed  after  the  be- 
ginning of  the  license  year  within  twenty  days.  But  as  before  noted 
there  is  no  provision  in  terms  applicable  to  the  case  of  a  license  ap- 
plied for  during  the  interim  between  March  15th  and  the  beginning 
of  the  license  year. 

There  is  the  apparently  mandatory  direction  that  county 
boards  shall  grant  licenses  to  the  full  number  allowed  by  the  consti- 
tution and  also  shall,  without  delay,  cause  to  be  published  the  no- 
tices of  applications  for  license,  so  I  am  of  the  opinion  the  board  may 
receive  applications,  publish  notice  thereof  and  perform  the  minis- 
terial functions  directed  by  the  law  up  to  the  point  of  considering 
the  application  with  a  view  to  allowance  or  rejection,  which  func- 
tion may  not  be  performed  until  after  the  beginning  of  the  license 
year,  which  would  be  on  and  after  the  fourth  Monday  of  May. 

From  what  has  been  said  it  follows  that  if  the  payment  of  fees 
to  the  state  board  and  the  transmission  of  the  receipt  to  the  local 
board  can  be  accomplished,  the  board  may  act  upon  the  application 
immediately  on  Monday  morning  within  the  authorization  of  the 
law.  and  X  advise  that  the  law  does  not  exclude  the  filing  of  appli- 
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cations  during:  the  interim  between  the  15th  of  March  and  the  be- 
ginning: of  the  license  year  and  that  it  is  the  determination  to  grant 
,  or  reject  the  license  which  is  postponed  by  the  law  until  after  the 
besrinning  of  the  license  year  while  the  taking  of  the  intermediary 
steps  is  not  restricted  in  point  of  time. 

I  come  next  to  a  consideration  of  the  question — what  statutory 
law,  and  I  advise  that  the  law  does  not  exclude  the  filing  of  appli- 
cation of  persons  engaging  in  the  sale  of  ititoxicating  liquor  for  bev- 
erage purposes  after  May  27th,  the  time  at  which  the  prohibition 
amendment  becomes  effective. 

At  the  outset  it  is  to  be  noted  that  the  bulk  of  the  statutes 
for  the  regulation  of  the  liquor  traffic  as  now  in  force  consists  of 
those  enacted  in  pursuance  of  the  license  amendment  to  the  consti- 
tution (so-called)  alnd  the  various  local  option  statutes  (so-called), 
both  of  which  classes  or  groups  of  legislation  are  operative  only 
within  portions  of  the  state ;  the  local  option  statutes  having  in  the 
main  been  first  enacted  and  adopted  by  particular  local  communities, 
wherein  alone  they  are  operative,  and  the  later  license  system  of 
regulation  being  expressly  limited  by  the  constitution  to  such  ter- 
ritory as  had  not  availed  itself  of  the  regulatory  provisions  afforded 
by  the  local  option  legislation ;  the  constitutional  amendment  pro- 
viding: 

"Where  the  traffic  is  or  may  be  prohibited  under  laws  ap- 
plying to  counties,  municipalities,  townships,  residence  dis- 
tricts or  other  districts  now  prescribed  by  law,  the  traffic  shall 
not  be  licensed  in  any  such  local  subdivision  while  any  prohibi- 
tory law  is  operative  therein.  Nothing  herein  contained  shall 
be  so  construed  as  to  repeal,  modify  or  suspend  any  such  pro- 
hibitory laws.  ♦  *  *" 

The  prohibition  amendment  of  1918  provides  in  its  schedule — 

"If  the  proposed  amendment  be  adopted  it  shall  become 
Section  9  of  Article  XV.  of  the  constitution  and  it  shall  take 
effect  on  the  27th  day  of  May  of  the  year  following  the  date 
of  the  election  at  which  it  is  adopted,  at  which  time  original 
Sections  9  and  9a  of  Article  XV.  of  the  constitution  and  all 
statutes  inconsistent  with  the  foregoing  amendment  shall  be 
repealed." 

The  substantive  provision  of  the  prohibition  amendment  itself 

i»— 

'The  sale  and  manufacture  for  sale  of  intoxicating  liquors 
as  a  beverage  are  hereby  prohibited.' 


» 


Obviously  the  prohibition  amendment  is  in  letter  and  spirit  re- 
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pugnant  to  and  inconsistent  with  the  system  of  licensing  the  traffic 
in  intoxicating  liquor  as  a  beverage  and  manifestly  the  provisions 
of  the  license  law,  so-called,  looking  to  and  providing  for  the  licens-  ^ 
ing  of  the  traffic  must  fall  with  the  advent  of  the  prohibition  amend- 
ment. 

And  equally  in  my  opinion  are  the  provisions  of  the  several 
local  option  laws  inconsistent  with  the  provisions  of  the  prohibition 
amendment,  for  the  reason  that  the  mandate  of  the  prohibition 
amendment  is  that  the  sale  and  manufacture  for  sale  of  intoxicating 
liquoi'  as  a  beverage  shall  be  prohibited  generally  throughout  the 
state  while  with  that  general  mandate  and  the  further  general  man- 
date of  the  constitution  that — 

''all  laws  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state/'  (Sec.  26,  Art.  H.) 

the  purport  and  effect  of  the  local  option  legislation  is  to  impose  re- 
strictions and  penalties  ox)erative  only  in  the  particular  localities 
wherein  the  local  option  laws  have  been  adopted,  thus  raising  the 
situation,  if  the  local  option  laws  be  said  to  remain  in  force,  that  a 
particular  sale  of  intoxicating  liquor  in  one  part  of  the  state  entails 
liability  to  answer  to  different  statutes  and  a  different  penalty  than 
may^be  operative  in  and  adjoining  or  other  locality  of  the  state. 

As  much  may  also  be  said  in  regard  to  the  various  provisions  of 
the  licensing  law,  so-called,  which  likewise  does  not  purport  to  be 
operative  in  all  parts  of  the  state,  and  for  the  reasons  just  pointed 
out  it  is  my  opinion  that  when  the  prohibition  amendment  becomes 
effective  providing  a  general  and  mandatory  rule  on  the  given  sub- 
ject for  the  entire  state,  reinforced  by  the  uniform  operation  pro- 
vision of  the  constitution,  the  general  structure  of  the  local  option 
and  licensing  systems  will  fall  for  constitutional  reasons. 

Further,  the  penalty  sections  of  the  license  law,  being  Sections 
48  and  49,  aside  from  the  fact  of  their  obvious  inadaptablity  to  the 
condition  which  will  prevail  when  license  may  not  be  granted  by 
virtue  of  the  constitutional  mandate,  are  otherwise  inadequately 
constructed  for  usefulness  after  the  advent  of  general  prohibition, 
for  the  reason  that  aside  from  providing  a  penalty  only  for  sales 
without  a  license,  even  provision  is  not  of  general  application  and  a 
number  of  classes  of  sales  are  specially  exempted  such,  for  example, 
as  sales  by  the  manufacturer  in  quantities  of  one  gallon  or  more 
at  one  time  at  the  factory,  or  sales  by  the  manufacturer  from  the 
wagon  or  by  the  manufacturer  to  the  holders  of  liquor  licenses  or  to 
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individual  consumers  at  their  homes,  and  a  number  of  other  exemp- 
tions. 

How  could  the  statute  stand  as  properly  adaptable  to  the  en- 
forcement of  prohibition  when  by  its  terms  special  classes  of  sales 
are  expressly  excepted  from  its  operation  ? 

In  short,  I  may  say  that  the  penalty  sections  of  the  liquor  li- 
cense act  are  adapted  by  specific  language  to  the  one  offense  of  sell- 
ing without  a  license,  the  fundamental  theory  of  which  is  repugnant 
to  and  inconsistent  with  the  prohibition  amendment  of  the  consti- 
tution and,  further,  the  sections  are  not  uniformly  operative  upon 
all  sales  prohibited  by  the  constitution  and  for  such  reasons  are  not 
available  as  an  authorization  for  prosecutions  or  penalty  after  the 
prohibition  amendment  to  the  constitution  becomes  effective.  And 
for  similar  reasons  as  above  noted  the  provisions  of  the  various 
local  option  laws  are  likewise  unavailable. 

Certain  other  regulatory  provisions  providing  penalties  for 
stated  classes  of  sales  of  intoxicating  liquors  remain  to  be  consid- 
ered, among  which  are  the  sections  applicable  to  sales  to  minors, 
sales  on  Sunday,  Sunday  closing,  election  days,  sales  within  pro- 
hibited proximity  to  agricultural  fairs,  state  institutions  and  per- 
haps other  kindred  sections,  without  undertaking  an  exhaustive 
enumeration  of  which,  I  may  say  do  not>^  suggest  any  apparent  incon- 
sistency with  the  prohibition  amendment  to  the  constitution  but 
are  in  fact  calculated  to  render  it  effective  and  secure  obedience  to 
its  mandate,  and  therefore  it  is  my  opinion  that  said  sections  will 
remain  in  full  force  and  effect  and  may  be  employed  for  prosecu- 
tions for  sales  coming  within  their  terms. 

It  so  transpires  that  the  operation  of  said  sections,  however,  is 
comparatively  limited  as  to  the  subjects  or  classes  of  sales  compre- 
hended and  there  remain  the  large  class  of  offenders  commonly 
known  as  bootleggers,  etc.,  which  presents  the  more  important 
phase  of  your  inquiry.  In  other  words,  what  statutes  may  be  ap- 
plied in  prosecutions  for  sales  otherwise  than  to  a  minor  and  out- 
side the  restrictions  as  to  the  limited  number  of  prohibited  days  and 
places  comprehended  by  the  sections  above  noted. 

Such  offenders  have  heretofore  been  pirosecuted  mainly  under 

Section  48  of  the  license  law  and  Section  13195  General  Code,  the 

first  of  which  I  have  found  to  be  unavailable  and  must  say  that  the 

latter  is  by  no  means  free  from  doubt.    This  section  provides  in  so 

far  as  pertinent :     * 

"Whoever  keeps  a  place  where  intoxicating  liquors  are 
sold,  furnished  or  given  away  in  violation  of  law  shall  be  fined 
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not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars  and  for  each  subsequent  offense  shall  be  fined  not  less 
than  two  hundred  dollars  nor  more  than  five  hundred  dol- 
lars. ♦  ♦  ♦" 

This  section  does  not  furnish  the  complete  definition  for  the  of- 
fense in  itself y  inasmuch  as  the  definition  of  unlawful  sales  of  liquor 
must  be  sought  elsewhere,  and  it  has  been  the  holding  of  the  courts 
that  the  section  comprehended  the  keeping  of  a  place  where  liquors 
were  sold  to  minors,  on  Sundays,  wi^out  a  license,  and  in  such 
other  ways  as  the  unlawful  sale  of  liquor  had  been  defined  by 
statute. 

The  question  now  presents  itself  whether  the  constitutional 
provision  might  be  looked  to  to  supply  the  defination  of  unlawful 
sale  of  liquor,  and  thereby  furnish  a  complete  provision  for  the 
prosecution  of  the  keeper  of  a  place  where  liquors  are  sold  as  a  bev- 
erage generally. 

It  is  significant,  of  course,  to  note  that  in  all  the  long  history 
of  this  section  since  its  enactment  in  1854  occasion  has  never  arisen 
for  looking  to  a  constitutional  provision  to  supplement  the  term  of 
the  statute  for  a  complete  definition  of  the  offense  and  it  may  well 
be  argued  that  the  phrase  in  this  section,  "in  violation  of  law"  im- 
ports statutory  law  as  distinguished  from  constitutional  provision. 
It  is  a  familiar  doctrine  that  we  have  no  common  law  crimes  in  Ohio 
and  it  probably  would  be  difficult  to  cite  a  case  of  conviction  for 
crime  except  as  defined  by  statute.  There  is  also  the  rule  that  crim- 
inal statutes  must  be  strictly  construed  which  might  be  invoked  in 
determining  the  construction  of  the  phrase  "in  violation  of  law"  on 
the  question  of  its  inclusion  of  a  constitutional  definition  of  unlawful 
sales. 

However,  constitutional  provisions  are  to  be  read  into  and  con- 
sidered a  part  of  statutes  in  determining  their  proper  construction, 
and  I  incline  to  the  opinion  that  the  provision  of  the  prohibition 
amendment  is  so  clear  and  specific  "the  sale  and  manufacture  for 
sale  of  intoxicating  liquor  as  a  beverage  are  hereby  prohibited"  that 
legislative  action  is  not  essential  to  complete  or  provide  a  definition 
of  unlawful  sale. 

Of  course  it  is  further  provided  "the  general  assembly  shall  en- 
act laws  to  make  this  provision  effective"  which  suggests  the  ne- 
cessity for  legislation,  and  it  is  said  by  Blackstone : 

*The  main  strength  and  force  of  a  law  consists  in  the  pen- 
alty annexed  to  it.  Herein  is  to  be  found  the  principal  obliga- 
tion of  human  laws." — 1  Blackstone  Commentaries,  57. 
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While  the  question  is  much  incumbered  with  doubt,  I,  advise 
that  until  the  question  has  been  judicially  determined,  the  provision 
of  the  prohibition  amendment  may  be  looked  to  as  furnishing  the 
definition  for  unlawful  sales  as  contemplated  by  the  provisions  of 
Section  13195  General  Code,  providing  a  penalty  for  the  keeper  of  a 
place  where  liquor  is  sold  in  violation  of  law. 

My  difficulty  in  reaching  a  conclusion  has  been  further  aug- 
mented by  the  fact  that  in  frequent  instances  the  constitution  pro- 
vides the  substantive  rule  of  conduct  with  the  further  language  that 
same  shall  be  administered  "as  provided  by  law,"  apparently  used 
in  the  sense  of  legislative  enactment  which  might  be  said  to  f  umisK 
warrant  for  a  distinction  between  the  primary  meaning  of  the  term 
"law"  and  "constitution." 

To  summarize,  then,  briefly  it  follows  from  what  has  been  said 
that  prosecutions  may  be  made  under  the  sections  providing  a  pen- 
alty for  sale  to  minors,  selling  on  election  days,  on  Sundays,  or  the 
other  limited  provisions  which  have  been  suggested  above,  includ- 
ing the  keeping  of  a  place  where  intoxicating  liquors  are  sold  as  a 
beverage. 

As  to  the  larger  question  of  prosecution  for  the  unlawful  sale, 
not  coming  within  the  provisions  of  the  foregoing  sections  of  limited 
application,,  such  as  a  common  case  of  bootlegging,  I  am  unable  to 
advise  of  any  provision  applicable  to  such  case,  nor  of  course  is 
there  any  provision  for  enforcing  the  prohibition  of  Article  XV  of 
the  constitution  against  the  manufacture  for  sale  of  intoxicating 
liquors.       ' 


Where  the  State  Deposits  Funds  With  a  Bank  and  Security  is  Given 
by  a  Surety  Company,  Such  Company  is  Liable  for  Such  Funds 
When  Carried  Beyond  the  Bidding  Period.  There  is  no  Time 
Limit  in  the  Bonds  Given  to  Secure  Such  Deposits. 


No.  248— (Opinion  Dated  May  2,  1919). 

Hon.  R.  W.  Archer,  Treasurer  of  State,  Columbus,  Ohio. 

Dear  Sir:    The  receipt  of  your  letter  of  April  25th  requesting 

the  opinion  of  this  department  on  the  question  therein  submitted  is 

acknowledged.    The  question  is  as  follows : 

"The  Minerva  Banking  Company  of  Minerva  had  on  de- 
posit $3000  of  state  funds  at  a  rate  of  four  per  pent,  for  which 
they  bid  in  1917.  This  deposit  was  secured  by  a  surety  bond 
of  the  Maryland  Casualty  Company  of  Maryland,  dated  De- 
cember 21,  1917,  in  the  amount  of  $3150.    The  Minerva  Bank 
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bid  for  state  funds  at  the  recent  letting  and  the  rate  they  bid 
wa&  so  low  that  it  necessitated  calling  in  their  present  funds 
and  redepositing  them  in  a  bank  at  a  higher  rate.  These  funds 
were  withdrawn  April  22nd,  and  theif  account  closed. 

Was  the  Maryland  Casualty's  bond  ample  security  on  this 
deposit  up  to  and  including  the  day  their  funds  were  with- 
drawn or  did  its  liability  cease  on  April  1st?" 

Attached  to  your  letter  are  letters  from  the  general  agent  of 
the  Maryland  Casualty  Company,  in  which  he  contends  that  the 
suretyship  undertaking  of  his  company  covered  under  the  law  a  pe- 
riod of  time  expiring  on  April  1,  1919.  You  also  attach  forms  of 
bends  in  use  to  secure  the  deposit  of  state  funds  and  funds  belong- 
ing to  the  state  insurance  fund,  respectively. 

It  is  familiar  law  that  a  surety  is  entitled  to  stand  on  the  let- 
ter of  his  undertaking,  and  is  not  liable  for  any  default  of  the  prin- 
cipal not  covered  thereby ;  and  that  he  is  discharged  by  any  alter- 
ation of  the  contract  between  the  principal  obligor  and  the  obligee 
made  without  his  consent. 

The  forms  of  bonds  submitted  by  you  do  not  show  an  express 

undertaking  on  the  part  of  the  surety  company  as  surety  limited  in 

point  of  time.    The  following  is  quoted  from  the  conditions  of  the 

several  bonds  as  they  appear: 

'The  condition  of  this  obligation  is  such,  that  whereas, 
the  said  (Bank)  *  *  ♦  has  been  duly  designated  and  ap- 
proved as  a  state  depository  for  the  purpose  of  receiving  on  de- 
posit  funds  or  moneys,  of  the  State  of  Ohio,  *  *  *. 

And  Whereas,  The  treasurer  of  state  of  the  State  of 
Ohio  has  ♦  *  *  duly  selected  and  designated  The  (Bank) 
*  *  ♦  *  as  a  state  depository,  and  has  agreed  with,  and  to 
award  to,  the  said  (Bank)  *  *  *  a  portion  of  the  public  mon- 
eys of  the  State  of  Ohio,  and  *  ♦  ♦  has  required  of  the  said 
(Bank)  *  *  *  a  bond  to  be  executed  and  deposited  with  him, 
as  treasurer  aforesaid,  with  surety  thereon,  *  *  ♦. 

Now  Therefore,  if  the  said  The  (Bank)  *  *  *  shall  pay 
over  to  the  treasurer  of  state  for  the  use  of  said  State  of  Ohio, 
upon  demand  made  therefor,  or  upon  his  written  order,  any 
and  all  moneys  which  now  in  the  custody  of  said  bank  belong- 
ing to  the  State  of  Ohio,  or  which  from  time  to  time  here- 
after may  come  into  the  custody  of  such  (Bank)  ♦  ♦  *  under 
and  by  virtue  of  said  acts,  free  from  any  discount  or  deduction 
of  any  kind  therefrom,  and  shall  further  pay  to  the  treasurer 
of  state,  for  the  use  of  the  State  of  Ohio,  interest  upon  the 

daily  balances  on  such  deposit  or  deposits,  at  the  rate  of 

per  centum  per  annum,  payable  at  the  time  mentioned  in  said 
acts  without  demand  therefor,  and  shall  do  each  and  every  act 
as  required  of  such  depository  by  the  terms  of  said  acts,  and 
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shall  save  the  State  of  Ohio  free  from  any  loss  whatsoever 
upon  such  deposit  or  deposits  made  with  the  said   (Bank) 

*  ♦  *  and  if  the  said  (Surety)  shall  pay  to  and  settle  with 
the  State  of  Ohio  the  amount  due  in  full  (including  interest) 
to  the  State  of  Ohio  from  the  said  (Bank)  ♦  ♦  *  within  sixty 
(60)  days  after  notice  is  given  said  (-Surety)  that  such  (Bank) 

*  *  ♦  has  failed,  refused  or  neglected  to  pay  to  the  treasurer 
of  state  of  Ohio  any  and  all  moneys  which  may  be  in  the  cus- 
tody of  said  (Bank)  *  *  *  belonging  to  the  State  of  Ohio  and 
covered  by  this  bond,  then  this  obligation  shall  be  void,  other- 
wise it  shall  be  and  remain  in  full  force  and  effect." 

But  one  of  the  blank  forms  has  been  quoted,  but  the  others 
are  similar  in  tenor  and  effect.  So  far  as  the  bonds  themselves  are 
concerned,  therefore,  there  is  no  warrant  for  the  claim  made  by  the 
surety  company  that  its  undertaking  is  limited  in  anywise  to  any 
period  of  time. 

It  is  assumed,  however,  that  the  contention  of  the  general 
agent  of  the  company  is  based  upon  inferences  to  be  drawn  from 
the  law  authorizing  and  requiring  the  deposit  of  state  funds.  The 
following  provisions  of  that  law  as  they  appear  in  the  General  Code 
are  quoted : 

"Sec.  323.  It  shall  be  the  duty  of  said  board  (of  deposit) 
to  meet  on  the  first  Monday  in  April,  1911,  and  every  two  years 
thereafter,  or  as  often  as  is  necessary  at  the  call  of  the  chair- 
man, after  this  bill  becomes  operative,  and  designate  such  na- 
tional banks  within  the  state  and  banks  and  trust  companies 
doing. business  within  this  state,  and  incorporated  under  the 
laws  thereof  as  the  board  deems  eligible  to  be  made  state  de- 
positories. 

"Sec.  324.  Application  of  banks  and  trust  companies  to  be 
made  a  state  depository  for  the  deposit  of  moneys  of  the^  state 
shall  be  made  in  writing  and  be  filed  with  the  chairman  of  the 
board  of  deposit.  Such  application  shall  contain  a  sworn 
statement  showing  the.  financial  condition  of  the  bank  or  trust 
company  at  the  date  of  application.  Such  application  shall 
also  specify  the  kind  of  bond  or  bonds  it  will  furnish  as  se- 
curity. 

"Sec.  328.  All  awards  for  the  deposit  of  state  funds  shall 
be  made  upon  competitive  bidding;  bids  shall  be  received  by 
the  treasurer  of  state  every  two  years,  beginning  between  one 
o'clock  p.  m.  on  the  first  Monday  in  March  and  closing  at  one 
o'clock  p.  m.  on  the  third  Monday  in  March,  1911,  and  every 
two  years  thereafter. 

"Sec.  329.  Each  bid  shall  state  whether  it  is  for  an  active 
or  inactive  deposit,  amount  bid  for  and  rate  of  interest,  and 
must  be  accompanied  by  an  application  and  shall  be  sealed  and 
plainly   marked   on   the   outside   'Bid  for   Deposit.'     Begin- 
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ning  at  one  o'clock  p.  m.  on  the  third  Monday  in  March  of  each 
bidding  period  the  bids  shall  be  opened  by  the  treasurer  of 
state  at  his  office  in  the  presence  of  the  public;  all  bids  shall 
be  preserved  and  be  open  to  public  inspection  at  all  times. 

"Sec.  330.  After  bids  have  been  opened  the  treasurer  of 
state  shall  on  or  bef dre  the  first  Monday  in  April  of  each  bid- 
ding period  award  the  state  funds  to  the  highest  bidders.  The 
treasurer  of  state  shall  deposit  the  state  funds  in  such  banks 
and  trust  companies  after  such  applications  have  been  ap- 
proved by  the  board  of  deposit.  Should  additional  state  funds 
become  available  at  any  time  during  the  two  years  or  until 
the  next  bidding  period,  it  shall  be  awarded  to  the  highest 
builders;  first  to  the  banks  and  trust  companies  from  which 
deposits  have  been  withdrawn  to  meet  obligations  of  the  state* 
second  to  those  who  failed  to  receive  the  full  amount  of  their 
original  award,  and  then  the  next  highest  bidders. 

"Sec.  330-3.  The  treasurer  of  state  before  making  such 
deposits  shall  require  that  each  and  every  approved  bank  or 
trust  company  to  deposit  with  him  United  States  government 
bonds,  bonds  of  this  state,  county,  township,  school  district, 
road  district,  or  municipal  bonds  of  this  state  at  not  less  than 
their  par  value,  in  an  amount  equal  to  the  amount  of  money  to 
be  deposited  with  such  banks  or  trust  companies,  or  surety 
company  bonds,  which  when  executed  shall  be  for  an  amount 
equal  to  the  amount  deposited  plus  5%,  conditioned  for  the 
receipt  and  safe  keeping  any  payment  over  to  the  treasurer  of 
state  or  his  written  order  of  all  moneys  which  may  come  into 
the  custody  of  such  bank,  or  trust  company  under  and  by  vir- 
tue of  this  act,  and  the  interest  thereon  when  paid  shall  be 
turned  over  to  the  bank  or  trust  company  so  long  as  it  is  not 
in  default.  And  further,  said*  bonds  so  given  shall  include  a 
special  obligation  to  settle  with  and  pay  to  the  treasurer  of 
state  for  the  use  of  the  state  interest  upon  daily  balances  on 
said  deposit  or  deposits,  at  the  rate  bid  for,  but  not  less  than 
^%  per  annum  for  inactive  deposits  and  27r  per  annum  for 
active  deposits  (on  a  365  day  basis)  payable  quarterly  on  the 
first  Monday  of  February,  May,  August  and  November  of 
each  year,  or  any  time  when  withdrawals  are  made  or  the  ac- 
count is  closed. 

"Sec.  330-6.  If,  on  demand  or  order  of  the  treasurer  of 
state,  a  state  depository  fails  or  refuses  to  pay  over  the  de- 
posit, or  any  part  thereof  made  therein  as  provided  by  law, 
the  treasurer  of  state  shall  sell  at  public  sale  any  or  all  of  the 
bonds  deposited  with  him  as  collateral  security  for  such  de- 
posits. Thirty  days  notice  of  such  sale  shall  be  given  in  a 
newspaper  published  and  of  general  circulation  at  the  seat  of 
government.  Surety  bonds  shall  contain  a  clause  obligating 
said  surety  company  to  pay  and  settle  with  the  state  the 
amount  due  in  full  including  interest  within  sixty  days  after 
notice  is  given." 
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Repeated  reference  is  made  in  these  sections  to  a  ''bidding  pe- 
riod/' which  must  be  understood  in  the  light  of  Sections  323  and 
?30  above  quoted  as  being  a  biennial  period  beginning  and  ending 
with  the  first  Monday  in  April  of  the  odd  numbered  years  (not  the 
first  day  of  April»  as  seems  to  be  assumed.)  But  the  law  merely 
specifies  that  at  each  succeeding  period  new  awards  shall  be  made. 
It  faUs  to  specify,  either  expressly  or  by  inf erence,  that  on  the  first 
Monday  of  April  of  each  succeeding  odd  numbered  year  banks  quali- 
fying during  the  preceding  biennium  shall  immediately  pay  over 
the  balance  on  hand,  nor  that  they  shall  be  discharged  from  the 
payment  of  interest  for  any  period  after  the  first  Monday  in  April 
of  that  year.  On  the  contrary,  the  express  provision  of  the  statute 
is  that  all  sums  deposited  shall  be  payable  on  demand,  and  the  spe« 
cial  undertaking  of  the  surety  is  to  ''pay  and  settle  with  the  state 
the  amount  due  in  full  including  interest  within  sixty  days  after  no- 
tice is  given."  In  other  words,  the  principal  obligor  does  not  by 
virtue  of  the  award  of  funds  to  it  promise  to  pay  those  funds  to  the 
state  on  or  before  the  first  Monday  of  April,  of  the  odd  numb^ed 
year  next  ensuing  after  the  making  of  the  deposit.  Therefore,  it  is 
not  an  extension  of  time  to  the  depository  nor  otherwise  an  alter- 
ation of  the  implied  contract  which  is  entered  into  when  a  deposit 
is  made  for  the  treasurer  of  state,  for  his  own  convenience,  to  allow 
the  balance  of  a  deposit  to  remain  with  a  depository  beyond  the  end 
of  a  bidding  period. 

What,  then,  is  the  purpose  of  the  bidding  period?  Xt  is  sub- 
mitted that  such  purpose  is  to  fix  a  period  of  time  within  which  the 
treasurer  of  state  is  authorized  to  deposit  and  the  successful  bidder 
is  authorized  to  receive  on  deposit  moneys  of  the  state  in  the 
amount  indicated  by  the  law  with  respect  to  the  particular  deposi- 
tory. In  other  words,  after  the  expiration  of  the  bidding  period 
the  depository  has  no  right  to  receive  under  the  expired  award  nor 
has  the  treasurer  of  state  any  right  to  deposit  by  virtue  of  such  ex- 
pired award  any  further  sums  whatever.  So  that  if  the  treasurer 
of  state,  after  the  expiration  of  a  bidding  period,  should  deposit  ad- 
ditional moneys  with  a  depository  which  had  failed  to  qualify  at  the 
new  bidding,  such  a  deposit  would  be  unauthorized  by  law  and 
would  not  be  within  the  terms  of  the  implied  contract  or  indeed  the 
express  undertaking  of  the  surety  on  the  original  deposit ;  so  that 
the  surety  would  not  be  liable  for  any  default  in  respect  of  the 
amount  so  deposited  after  the  expiration  of  the  bidding  period. 

But  for  the  due  payment  of  all  moneys  deposited  during  the 
two-year  period  and  remaining  on  deposit  at  the  end  thereof,  with 
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interest  on  daily  balances  accruing  both  before  and  after  the  end  of 
the  period  on  such  deposits,  the  depository  and  its  surety  remain 
liable  until  the  undertaking  is  discharged  by  performance. 

The  facts  stated  by  you  show  that  funds  to  the  amount  of  $3000 
were  on  deposit  with  the  Minerva  Banking  Company  M  the  expira- 
tion of  the  bidding  period,  and  remained  so  on  deposit  for  a  period  of 
about  three  weeks  thereafter,  when  they  were  withdrawn  by  you 
because  the  bank  had  not  qualified  as  a  depository  for  the  incoming 
bidding  period.  There  is  no  showing  that  any  moneys  were  de- 
posited in  the  bank  by  the  treasurer  of  state  after  the  first  Monday 
in  April,  1919.  Under  these  circumstances,  it  is  the  opinion  of  this 
department  that  the  Maryland  Casualty  Company  is  liable  on  its 
bond  for  the  due  payment  of  this  amount,  with  interest. 


The  Expression  '^Except  the  Real  Estate  Situated  Within  One-half 
MUe  on  Either  Side  Thereof,"  and  Others,  as  Used  in  Section  6919 
General  Code,  Pertaining  to  Assessments  for  the  Improvement  of 
Roads  Permit  the  Assessment  of  Such  Lands  Only  as  Lie  to  the 
Right  or  Left  of  the  Improvement  and  do  not  Embrace  Lands 
Bordering  Along  the  'Tar  Side"  of  a  Road  Which  the  Improved 
Road  Meets  at  Right  Angles. 


No.  273—(Opinion  Dated  May  9,  1919.) 

Hon.  Robert  E.  Marshall,  Prosecuting  Attorney,  Sidney,  Ohio. 

Dear  Sir:  The  receipt  is  acknowledged  of  your  letter  dated 
Aprill  7, 1919,  wherein  you  submit  for  opinion  a  question  which  may 
be  stated  as  follows : 

A  road  running  north  and  south,  designated  as  road  A,  termi- 
nates in  a  road  running  east  and  west,  designated  as  road  B.  Road 
A  is  improved  and  part  of  the  cost  is  to  be  provided  for  on  the  as- 
sessment plan.  I^  making  such  assessment,  in  accordance  with  the 
terms  of  paragraph  4  of  Section  6919,  General  Code,  ''against  the 
real  estate  situated  within  one-half  mile  of  either  side  thereof"  (re- 
ferring to  the  road  which  is  improved) ,  is  the  assessment  to  be  con- 
fined to  lands  lying  east  and  west  of  road  A,  or  may  the  lands  lying 
north  of  road  B  be  included  in  the  assessment  zone? 

Said  Section  6919  reads  in  part : 

'The  compensation,  damages,  costs  and  expenses  of  the 
improvement  shall  be  apportioned  and  paid  in  any  one  of  the 
following  methods,  as  set  forth  in  petition : 
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"4.  All  or  any  part  thereof  shaU  be  assessed  against  the 
real  estate  abutting  upon  said  improvement,  or  against  the  real 
estate  situated  within  one-half  mile  of  either  side  thereof,  or 
against  the  real  estate  situated  within  one  mile  of  either  side 
thereof,  or  against  the  real  estate  situated  within  two  miles  of 
either  side  thereof,  according  to  the  benefits  accruing  to  such 
real  estate  and  the  balance  thereof,  if  any,  shall  be  paid  out  of 
the  proceeds  of  any  levy  or  levies  for  road  purposes  upon  the 
grand  duplicate  of  all  the  taxable  property  in  the  county  or 
from  any  funds  in  the  county  treasury  available  therefor." 

It  will  be  noted  that  the  first  reference  in  said  paragraph  4  to 
assessable  real  estate  is  to  the  ''abutting  upon  said  improvement." 
Hence,  if  in  the  improvement  of  road  A,  the  plan  adopted  for  the 
assessment  si)ecified  ''the  real  estate  abutting  upon  said  improve- 
ment," there  would  be  no  question  that  the  assessment  could  be 
made  only  against  lands  immediately  adjoining  road  A  on  the  east 
and  west,  and  could  not  embrace  that  adjoining  road  B  on  the 
north,  since  the  latter  real  estate  abutts  on  road  B  and  not  on  road 
A. 

Keeping  this  proposition  in  mind,  as  well  as  the  fact  that  one  of 
the  idans  of  assessment  long  in  use  in  Ohio  is  the  foot  frontage  plan, 
it  would  seem  that  the  intention  of  the  legislature  in  using  the  ex- 
pressions "within  one-half  mile  on.  either  side  thereof,"  etc.,  im- 
mediately following  the  expression  "against  the  real  estate  abut- 
ting said  improvement,"  was  merely  to  enlarge  upon  the  "foot  front- 
age" or  "abutting  land"  idea.  At  any  rate,  the  expression  "on  either 
side  thereof"  is  akin  to  that  of  "abutting  upon  said  improvement." 

The  proposition  that  the  legislature  in  using  the  words  "on 
either  side  thereof"  had  reference  only  to  lands  on  the  right  and  left 
of  the  improvement,  finds  further  support  in  the  use  of  the  word 
"either"  rather  than  the  word  "any,"  and  also  in  a  comparison  of 
the  terms  of  Section  6919  with  those  of  Section  3812.  In  this  lat- 
ter section,  which  authorizes  assessments  by  municipal  corpor- 
ations, this  language  appears : 

"The  council  of  any  municipal  corporation  may  assess  upon 
the  abutting,  adjacent  and  contiguous  or  other  specially  bene- 
fitted lots  or  lands  in  the  corporation,  any  part  of  the  entire 
cost  and  expense  connected  with  the  improvement  of  any 
streets,"  etc. 

For  these  reasons,  it  is  concluded  that  the  expressions  "against 
the  real  estate  situated  within  one-half  mile  on  either  side  thereof," 
etc.,  as  used  in  Section  6919,  permit  the  assessment  of  such  lands 
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only  as  lie  to  the  right  or  left  of  the  improvement,  and  do  not  em- 
brace lands  bordering  along  the  ^'far  side"  of  a  road  which  the  im- 
proved road  meets  at  right  angles. 


The  Probation  Officer  May  be  Directed  by  the  Juvenile  Court  to 
Take  Juvenile  Delinquents  to  the  Place  to  Which  They  are  Legal- 
ly Committed.  Such  Probation  Officer  is  not  Entitled  to  Receire 
the  Same  Fee  Paid  to  the  Sheriff  for  the  Same  Services.  The 
Compensation  Provided  for  in  Section  1662  General  Code  is  to 
Pay  for  all  Services  of  Such  Probation  Officer. 


No.  272— (Opinion  Dated  May  9,  1919.) 

Hon.  Clare  Caldwell,  Prosecuting  Attorney,  Warren  Ohio. 

Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 
letter  dated  April  25, 1919,  as  follows : 

"Our  juvenile  court  frequently  has  cases  in  which  delin- 
quent children  are  sent  to  the  boys  school  at  Lancaster.  The 
court  would  like  to  have  these  delinquent  children  taken  to  the 
school  by  the  probation  officer.  However,  there  is  a  question 
as  to  any  authority  under  our  code  for  permitting  the  proba- 
tion officer  to  serve  in  such  cases. 

"The  question  which  I  wish  to  have  you  consider  is  as  to 
whether  the  probation  officer  may  take  the  child  upon  com- 
mitment papers  and  thereupon  receive  the  fee  ordinarily  al- 
lowed a  sheriff  for  such  work.  If  this  can  possibly  be  done, 
please  advise.  If  not,  what  would  you  suggest  as  to  a  remedy 
whereby  the  probation  officer  could  do  the  work  ?" 

It  is  noted  that  your  letter  involves  two  questions:  (1)  May  the 
probation  officer  legally  take  delinquent  boys  to  the  Boys'  Indus- 
trial School  at  Lancaster,  Ohio,  upon  receipt  of  commitment  papers 
from  the  juvenile  court  for  that  purpose,  and  (2)  for  such  services 
may  such  probation  officer  receive  the  fee  ordinarily  allowed  a  sher- 
iff for  such  work  ? 

Sections  1662,  1663  and  1682  of  the  juvenile  court  act  are  per- 
tinent and  by  these  sections  it  is  in  part  provided : 

Section.  1662 :  "The  county  auditor  shall  issue  his  warrant 
upon  the  treasury  and  the  treasurer  shall  honor  and  pay  the 
same,  for  *  *  •  expenses  provided  for  in  this  act.  ♦  ♦  ♦" 

Sec.  1663 :  "The  probation  officer  *  ♦  *  shall  serve  the 
warrants  and  other  processes  of  the  court  within  or  without 
the  county,  and  in  that  respect  is  hereby  clothed  with  the  pow- 
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ers  and  authority  of  sheriffs  *  *  *  and  performs  such  other  du- 
ties incidental  to  their  offices,  as  the  judge  directs." 

Sec.  1682:  'Tees  and  costs  in  all  such  cases,  with  such 
sums  as  are  necessary  for  the  incidental  expenses  of  the  court 
and  its  officers,  and  costs  of  transportation  of  children  to 
places  to  which  they  have  been  committed,  shall  be  paid  from 
the  county  treasury  upon  itemized  vouchers,  certified  to  by  the 
jud^  of  the  court." 

Consideration  of  the  purpose  of  the  juvenile  court  act  generally 
and  particularly  its  policy  to  avoid  the  treatment  of  juvenile  delin- 
quents as  criminals,  and  further  considerations  of  the  special  pro- 
visions of  the  sections  of  that  act,  above  quoted,  lead  to  the  con- 
clusion that  the  probation  officer  may  be  directed  by  the  juvenile 
court  to  take  the  juvenile  delinquents  to  such  places  to  which  they 
are  legally  committed,  and  your  first  question  is,  therefore,  an- 
swered affirmatively. 

Your  attention  is  also  directed  to  Opinion  No.  1037,  rendered 
by  the  Attomey-General  February  28,  1918,  which,  although  raised 
on  different  facts,  reaches  the  same  general  conclusion. 

As  to  the  probation  officer  receiving  the  fees  allowed  by  sheriffs 
for  like  services  involved  in  your  inquiry,  this  department  is  of  the 
opinion  that  the  compensation  provided  for  in  Section  1662,  as 
amended  in  103  0.  L.,  874,  was  intended  to  compensate  the  proba- 
tion officer  for  all  of  his  services  in  juvenile  court  work  and  there 
is  no  provision  in  that  section,  or  in  any  other  part  of  the  act  that 
I  a!n  aware  of,  which  provides  for  payments  to  such  probation  of- 
ficer of  fees  equivalent  to  those  received  by  sheriffs  for  like  serv- 
ices, and  your  second  question  is,  therefore,  answered  in  the  nega- 
tive. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

Tabor  Oil  and  Gas  Co..  Cincinnati 
$36,000.  A.  Helm.  F.  C.  Williams,  S 
A.  Headley,  J.  Boyd,  W.  H.  Thayer. 

W.  A.  Rubrecht  Realty  Co.,  Colum 
bus,  $10,000.  W.  A.  Rubrecht.  George 
A.  Murray,  D.  H.  Mackey,  Pearl  E 
Rubrecht.  Anna  M.   Murray. 

Kinnear  Manui^acturing  Co..  Colum 
bus.  $1,3000,000.  Herman  E.  Vance 
Henry  B.  Peters,  E^dward  H.  McCloud 
Philip  R.  Peters,  Robert  R.  Vance 
(Metal  doors,  etc.) 

Berknor  Realty  Co.,  Cleveland,  $10. 
000.  Mark  A.  Copeland.  H.  B.  Mad 
den,  George  A.  Mowery,  K.  Broege,  O 
E.  Schultz. 

Brown  &  Caine  Co.,  Cleveland.  $10. 
000.  Ogden  W.  Brown,  Philip  R.  Daw 
son.  Tracy  H.  Duncan.  Frederick  L 
Leckie,  H.  E.  Ordner.  (Automobile 
accessories.) 

Cleveland  Abstract  Co.,  Cleveland. 
$10,000.  Albert  Treiber.  Wilfred  W. 
Buck,  M.  P.  RanBom,  Sterling  Parks, 
W.  C.  Pollner.. 

Cereal  By-Products  Co.,  Port  Clin- 
ton, $125,000.  Frank  C.  Culver,  Frank 
E.  Culver,  Rachel  G.  Culver,  John  G. 
Tingling,  Peter  K.  Tadsen. 

Euclid  East  Seventeenth  Co.,  Cleve- 
land, $10,000.  George  Q.  Keeley,  M. 
A.  McCormick,  M.  Bernhardt.  P.  M. 
Gerlach,  A.  M.  Kelley. 

Lake  Erie  Beach  Co..  Cleveland, 
$100,000.  J.  L.  Gibson,  P.  G.  Mills. 
John  B.  Chapman,  E.  C.  Ayling,  E.  J. 
Forward. 

M.  Warth  &  Son  Co.,  Cincinnati, 
$25,000.  C.  G.  Bailey,  James  Malone, 
Theodore  J.  Ackerman,  David  P.  Han- 
Ion,  Charles  F.  Kaiser. 

Meese-Reinker  Co.,  Akron,  $50,000. 
C.  Frank  Meese,  Gustav  F.  Reinker, 
Frank  Fiefber,  C.  L*.  Dinsmore,  J.  A.  H. 
Myers. 

Mid-West  Cut  Trim  Make  Co.,  Cleve- 
land, $15,000.  Leonard  W.  Greb.  Sam 
Shaftel,  Max  Eisenberg,  S.  Sandor,  J. 
C.  Cramer. 

Ohio  Sales  and  Salvage  Co..  Cleve- 
land. $25,000.  S.  Alliance,  Harry 
Shanman,  B.  H.  Schwartz,  H.  A.  Rock- 
er. J.  Boldman. 


Ohio  Auto  Equipment  Co.,  Clere 
land,  $25,000.  Ben  B.  Wickham.  John 
U  Gannon.  M.  L.  ReLocken.  A  L 
Welch.  H.  E.  Werner. 

Pennock-PuUman  Table  Co..  Clev>^ 
land.  $25,000.  I^wis  W.  Pennock.  H 
B.  Holmboe,  Josephine  KeKssenmtte'. 
ler,  K.  E.  Evans,  Ada  E.  Holmboe. 

Palermo^azzoza  Bottling  Work.^. 
Cleveland,  $10,000.  Vincent  Porto, 
Robert  J.  Selzer,  Charles  L.  Selzer. 
Joseph  Nuccio,  Tony  Knea. 

Schwartz  &  Klein  Products  Co., 
Youngstown,  $15,000.  Ignace  Schwartz. 
Eugene  Crow,  Harry  Relss,  B.  N.  Kliv- 
ens,  Julius  Cohn. 

Tackaberry  Trunk  Co.,  Clevelantl, 
$40,000.  W.  C.  Tackaberry.  P.  W 
Theodore-Klausing,  W.  B..Roe.  B.  K 
Tackaberry,  Theodore  W.  Klausing. 

Universal  Time  Switch  Co.,  Cleve- 
land, $5,000.  Dave  Frankel,  Herbert  D 
Cunlefinger,  Harry  Frankel,  Bemari 
H.  Schwartz.  Thomas  Mungall. 

Bradley-Dionne  Manufacturing  Co, 
Fostoria;  $10,000.  Freeman  J.  Brad- 
ley, Merrill  C.  Dionne,  Charles  W 
Yost,  A.  Gordon  Gray,  Herbert  Ash. 
(Printing  press  machinery.) 

Bert  F.  Smith  Company,  Columbus; 
$25,000.  Bert  F.  Smith,  W.  W.  Smith, 
George  W.  Elsas,  Phil  S.  Bradford,  A 
G.  Price.  (Contracting.) 

Columbus  Beverage  Co.,  Bellaire. 
$15,000.  Charles  L.  Gavin,  Emer>' 
Butts,  Samuel  Pastorcic,  Joe  Donolic, 
Antonio  Cerlzenka. 

Capital  Savings,  Building  &  Loan 
Association,  Cleveland;  $250,000.  John 
E.  Jira,  Joseph  Fryauff,  Carl  Reich. 
Joseph  Jira,  James  Krejci,  Frank  J. 
Jira,  C.  F.  McConnell. 

Farm  and  City  Realty  Co.,  Cleve- 
land; $10,000.  Frank  M.  Wise.  Clem 
Speidel  Jr.,  Blanche  A.  Manchester. 
Cliff  W.  Manchester,  S.  C.  Kelly. 

Leo  Greenfield  Tradin<?r  Co..  Akron: 
SlOiOOO.  Lee  Greenfield.  D.  B.  Hale, 
V.  C.  Walker,  T.  H.  Dillon,  R.  E 
Weaver. 

Mitiwanea  Association  Co..  Huron; 
$10,000.  William  R.  Diebl,  Carrie  G 
Herman.  W.  H.  Jones,  Gary  W.  Bow- 
ers, William  G.  Grossman.  (Land  im- 
provement.) 
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Ashland  Double  Wall  Co.,  Ashland, 
$10,000.  Claude  V.  Hostman,  James 
Caton,  Harry  A.  Rush,  A.  E.  Van  Doo- 
zer.  W.  M.  Fleck. 

Barr  Dru^:  Co.,  Dover,  $15,000.  H. 
C.  Rarr.  Elizabeth  Barr,  James  A. 
Harr.  Martha  Florence  Barr,  E.  G.  Bel- 

kDap. 

('harles  K.  Strobe!  Co.,  Akron,  $25,- 
•vifi.  Charles  K.  Strobel,  W.  H.  BYazer, 
Gforge  U  Curtice,  A.  N.  McArtor,  W. 
V.  Smith.     (Real  estate.) 

Federal  Machine  Products  Co., 
Cleveland,  $50,000.  Lee  B.  Green,  L. 
K  I^lauer,  Julius  Bloomberg,  Eugene 
Z.  Wolf,  H.  H.  Kraus. 

Hott-Dunham  Rubber  Co.,  Columbus, 
$;'»,(iOO.  Floyd  B.  Hott,  Kathryn  A. 
Hott.  Ray  A.  Dunham,  Bruce  E.  Llnd- 
*f»y,  Harriet  E.  Lindsey. 

Halladay  Motors  Corporation  Co., 
Atllca,  $300,000.  Thomas  B.  Huth. 
<>orge  W.  Fink,  William  McKillip,  Al- 
va C.  Sutton,  George  B.  Kowalk. 

Hotel  Selberling  Co.,  Akron,  $3,- 
•••.M^OOO.  A.  H.  Hansen,  Ira  H.  Crura, 
Stewart  A.  Hoover,  George  S.  Long, 
George  R.  Hedges. 

Italian  Co-operative  Co.,  Cleveland, 
l'>.0(K>.  Michele  Girardi,  Michele 
Ooco.  Ettore  Zannenl,  Faustino  Lab- 
a^nara.  Michele  Rossenille,  Gieuseppe 
labnrgla.  Elisee  Petronio. 

Motion  Picture  Advertising  Service 
fo.  Cincinnati,    $25,000.      I^o    Berry 
Sam  Tulelman,  C.  Eugene  Geer,  Min 
Tiie  Stivers,  Daniel  W.  l^ewenatein. 

New  Hung  Far  Co.,  Dayton,  $10,000 
I*aac  Warner,  I.  I.  Hauer,  H.  G.  Har 
per.  F.  H.  Stachler,  H.  P.  Wardwell. 

Reserve  Square  Realty  Co.,  Cleve 
land.  $10,000.  Mark  A.  Copeland,  N.  B 
>radden,  George  A.  Mowery,  K.  Droege 
0-  E.  Schultz. 

Stark  Building  Co..  Canton,  $10,000 
Ralph   W.    Tracy,   Gladys     K.   Tracy 
George  A.  Frey,  C.  A.  Hanner,  Victor 
Bevington. 

Wilson  Avenue  liand  Co.,  Youngs- 
town,  $60,700.  Edwin  D.  Haseltine, 
Oeorge  Bruce,  A.  W.  Frantz,  H.  N. 
G«»orge.  M.  G.  Lyle. 

Brief-Cohen  Iron  &  Paper  Co.,  Co- 
lumbHs,    $20,000.      Harry    Cohen,     B. 
Cohen,  Samuel  Brief,  Jennie  Brief,  I. 
:  L  Goldberg. 

lutomotlve  Tire  Service  Co., 
Voungstown.  $35,000.  F.  N.  Riehl,  B. 
M  Smart,  K  J.  Clemmons,  C.  S. 
Miner,  Guy  T.  Ohl. 

HniltRight  Realty  Co.,  Akron,  $25,- 


000.  H.  M.  Frltch,  F.  J.  Wooster,  C. 

F.  Shaw,   Ralph   Burroughs,  EJdmund 
Burroughs. 

Cincinnati  Black  &  White  Taxicab 
Co.,  Cincinnati,  $1,000.  E.  J.  Babbitt, 
Ben  L*.  Heidingsfeld,  Ben  G.  Bruce, 
DeWitt  C.  Shorey,  S.  C.  Roettinger. 

Cleveland  Fare  Box  Co.,  Cleveland, 
$60,000.     S.  Q.  Kemiish,  S.  Brannon, 

G.  E.  Hartshorn,  George  W.  Spooner, 

1.  M.  Harrivel. 

Fidelity  Advertising  Agency  Co., 
Cleveland,  $100,000.  W.  E.  Telling,  J. 
H.  Coolidge,  L.  R.  PuUiam.  H.  H.  Pack- 
er, A.  R.  McCandlish,  C.  F.  Bryan,  C. 
S.  Crockett, 

Huron   Road   Co.,    Cleveland,   $150,- 

000.  Wm.  C.  Keough,  M.  M.  Roche,  F. 
S.  Mitchell,  K.  D.  Carter,  B.  Brabeck. 

Radner  Farmers'  Elevator  Co.,  Rad- 
nor, $40,000.  \y.  M.  Baxter,  Geo.  N. 
Davis,  R.  R.  Davis,  D.  D.  Jones,  David 
Swartz,  Nellie  C.  Smart,  David  Gray, 
Hosea  Darst. 

Takacs-Stiller  Co.,  Canton,  $10,000. 
Elek  Takacs,  Harry  H.  Steller,  Helen 
Roush,  Clara  Center,  Wm.  I.  Zink. 

Windermere-Euclid  Garage  Co.. 
Cleveland,  $10,000.  Meyer  Goldstein, 
Isaac  ShenderofT,  Morris  H.  Wolf,  An- 
na Goold,  B.  Kadison. 

Lake  wood  Finance  and  Investment 
Co.,  Cleveland,  $10,000.  Allison  M. 
Gibbons,  Edward  H.  Tracy,  G.  M. 
Sears,  Charles  M.  Davis,  G.  L*.  Reb- 
man. 

Maryan  &  Holas  Realty  Co.,  Toledo, 
$25,000.  Maryan  Kallnowski,  John 
Holas,  Hattie  Kallnowski,  Trefil  Kal- 
lnowski,  Hattie   Holas. 

Riverside  Ldght  and  Power  Co.,  Pem- 
berville,  $6,000.  Edward  M.  Fries,  C. 
S.  Hatfield,  Julia  Wenig,  J.  Y.  Frosi, 

1.  A.  Gorrill. 

Tontogany  Farmers'  Co-operative 
Co.,  Tontogany,  $50,000.  Charles  C 
Kuder,  John  Wenig,  C.  W.  McCalley. 
C.  U  Cook,  John  S.  Phillips. 

Victory  Hotel  and  Theatre  Co.,  Ak- 
ron, $10,000.  William  B.  Wright.  Cor 
nelius  Mulcahy,  John  R.  VaUf^han,  Ot- 
to T.  Schwarz,  William  H.  Evans,  Jr. 

West  Haven  Development  Co..  Ak- 
ron, $200,000.  R.  H.  Nesbit:,  W.  B. 
Mcintosh,  N.  O.  Mather,  Enita  M.  But- 
ler. Grace  Neal. 

Atlas  Tire  &  Rubber  Co.,  Cleveland, 
$50,000.  Joe'E.  Mendelson,  A.  J. 
Schanfarber.  B.  D.  Gordon,  E.  L.  Muel- 
ler, M.  M.  Gardner. 
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Milan  Import  &  Export  Co.,  Cleve- 
land; $25,000.  M.  R.  Korkapa,  Mich- 
ael  Nickolich,  eLe  £.  Skeel,  George  W. 
Staiger,  William  Bradfield. 

Norval  Theatre  Co.,  Cleveland;  $15,- 
000.  Joseph  F.  Manak,  Amelia  L.  Ma- 
nak,  Frank  J.  Vanza,  Catherine  Vanza, 
Frank  £.  Koubek,  Stella  B.  Koubek. 

Paudett  Investment  Co.,  Celevalnd; 
$10,000.  Mark  A.  Copeland,  N.  B. 
Madden,  Geo.  A.  Mowery,  K.  Droege, 
O.  E.  Schultz.  Buildings  for  hotels, 
storerooms,  etc.) 

Ragen-McBride  Co.,  Cleveland;  |10,- 
000.  Arthur  McBride,  James  M.  Ra- 
gen,  J.  French,  E.  M.  Stevenson,  J. 
N.  Ackerman.  (Real  estate.) 

South  Akron  Land  Co.,  Akron;  $30,- 
000.  Louis  Friedman,  Samuel  P. 
Friedman,  Charles  Mermelstein,  Ja- 
cob Rosenblatt,  Louis  Roth,  Mortimar 
Rosenblatt. 

Star  Boiler  &  Can  Co.,  Cleveland; 
$5000.  David  Neidus,  Morris  Neidus, 
Hyman  Rosofsky,  Morris  Lenine,  Jo- 
seph Morgenstern. 

Taylor-Armstrong  Motor  Co.,  Co- 
lumbus; $50,000.  Charles  McQuigg, 
H.  L.  Taylor,  C.  W.  Armstrong,  Mar- 
guerite Taylor,  Verona  M.  Armstrong. 
(Motor  cars.) 

Victory  Oil  &  Gas  Co.,  New  Phila- 
delphia; $100,000.  J.  U.  Horger,  N.  C. 
Parr,  A.  C.  Andreas,  C.  A.  Lamber- 
son,  George  Barnes. 

Youngstown  Amusement  Company, 
Youngstown;  $25,000.  John  T.  Har- 
rington, Clyde  W.  Osborne,  J.  W. 
Blackburn,  Donald  J.  Lynn,  T.  Lamar 
Jackson. 

Amateur  Automobile  AsBociation  of 
America    Co.,    Cleveland.    $10,000.      H 
G.  Tremmel,  H.  C.  Boester.  M.  J.  Herr 
A.  Stickney.  H.  A.  Rocker. 

Akron  Spark  Plug  Co..  Akron.  $50. 
000.  Charles  H.  Spence,  J.  L.  Ross,  E 
Hackathom,  V.  H.  Blount,  K.  V.  Grow 

Evans  Paint  Oil  Co..  Cleveland,  $60. 
000.  Charles  A.  Hyde,  Albert  Wyss 
Marie  McMahon,  Henry  A.  Pollock 
James  J.  Maguire. 

Friedman  Confectionery  Co. 
Youngstown.  $10,000.  M.  B.  Friedman 
S.  Friedman.  P.  Friedman,  Belle  Wil 
koff.  Leo  S.  Wllkoff. 

Lampkovitz  Store  Fixture  Co. 
Cleveland.  $10,000.  Joseph  Lampko 
vitz,  Howard  A.  Miller,  Grace  M.  Mil 
ler.  Max  Finberg,  Anna  Lampkovitz. 

O.  G.  koberts  Co..  Columbus.  $50, 
000.  Isaac  B.  Huffman.  W.  B.  Galle 
her.  Robert  S.  May,  Ada  M.  Galleher 
Elsie  H.  Huffman. 


Ohio  Talking  Book  Co.,  Cleveland. 
$5,000.  H.  W.  Bell,  E.  V.  Flshley,  E.  I^ 
Brining,  B.  Whiteman,  K.  W.  Stoffel. 

Star  Garage  Co..  Akron,  $50,000. 
Wilson  E.  Bickel,  Paul  E.  Myers.  Hen 
rv  Henkhouser,  John  Muck,  Erich  A. 
Kmth. 

Toledo  Elevator  Co..  Toledo.  %Wy- 
000.  Frank  H.  Geer.  .1.  W.  I^ne,  R.  V 
Phillips.  F.  E.  Enright.  W.  Maede. 

Dneeda  Home  Realty  Co.,  Akron. 
$25,000.  Charles  H.  Spence.  K.  V. 
Grow,  J.  L.  Ross,  E.  Hackathom.  V.  H. 
BloiiT^t:. 

Bethel  Realty  Co.,  Youngstown,  $n<. 
000.  Eugene  Con  tee.  Robert  W 
^'•U'nDler,  Chester  H.  Grumpier.  Lee 
H.  Oeett,  Thomas  Mosly,  Jr. 

B.  J.  Stamping  Co.,  Toledo,  $10.00«' 
M.  Siglow.  T.  Wooster,  .leremiah  Binp 
ham.  Chester  J.  Hand.  Wm.  L.  Peters 
(Metal  stamping,  dies,  etc.) 

Cleveland  Ohio  Consumers'  Coope:- 
ative  League  Co.,  Cleveland.  $25.00« 
John  F.  McNamee.  Charles  S.  M( 
Carthy,  Fred  J.  Potter.  A.  R.  Filiger 
F.  E.  Cottier,  John  Jay  Phare.  Thomas 
Bradley,  Walter  Kateley,  M.  F.  Qutlter 
W.  H.  Beckwith. 

Dover  Farms  Co..  Cleveland.  $1" 
0000.  John  A.  Nledini;,  Howard  D 
Burnett.  E.  I.  Games,  C.  E.  Mahon.  E 
M.  Bleil. 

Fridenstine  Rendering  and  Redoc- 
tlont  Co.,  Blyria,  $10,000.  Henry  Frid 
enstine,  Mrs.  Alice  Fridenstine.  W.  T. 
Fridenstine,  Agnes  Fridenstine.  An- 
thony Nieding. 

Hollenkamp  Products  Co.,  Dayto!]. 
$50,000.  Theodore  D.  Hollenkamp,  An- 
na L.  Hollenkamp.  Helen  M.  Hollen- 
kamp, Catherine  M.  Hollenkamp.  Eliz- 
abeth M.  Hollenkamp. 

Increases 

Forrester  Tire  &  Rubb'^r  Co.,  Cleve- 
land: $200,000  to  $1,000,000. 

Geneva  Co-Onerative  Co.,  Geneva; 
$10,000  to  $25,000. 

C.  A.  S.  Products  Co.,  Columbus, 
$7-^  000  to  5;i7'5.000. 

Copco  Associates  Co..  Oolumbns. 
$20,000  to  $30,000. 

Tde^l  Tire  ^  Rubber  Co..  Cleveland. 
$2  000000  to   $'^.000,000. 

wrkoff  Co..  Yonnsrstnwn.  $600,000  to 
$1,000,000. 

Decrease 

Momberi^"  A^brecbt  Paner  Co.,  Cin- 
cinnati; $50,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1663 — ^In  the  Matter  of  the  Application  of  The  Cleveland, 
Southwestern  and  Columbus  Railway  Company  for  Authority  to 
Extend  the  Time  of  Payment  of  $95,000.00  Par  Amount  of  First 
Mortgacre  Five  Per  Cent.  (5%)  Gold  Bonds  of  The  Ohia  Central 
Traction  Company,  Dated  June  1,  1899.    Prayer  Granted.. 


(Dated  May  6,  1919.) 

This  day,  after  the  Commission  had  determined  a  hearing: 
thereupon  to  be  unnecessary,  this  matter  came  on  for  consideratfoB 
upon  the  application  of  The  Cleveland,  Southwestern  and  Columbus; 
Railway  Company,  (a  consolidated  railroad  corporation  created  by^ 
an  agreement  of  consolidation,  by  and  among  certain  companies,, 
which  a^rreed  to  pay  certain  outstanding  issues  of  bonds  of  the  said' 
companies  and  their  prior  existing  constituent  companies,  among* 
which  was  an  issue  of  the  principal  sum  of  ninety-five  thousand 
dollars  of  first  mortgage,  five  percent  bonds  (old  issue)  of  The 
Ohio  Central  Traction  Company,  dated  June  1,  1919),  asking  such 
consent  and  authority  of  this  Commission  as  will  authorize  the 
applicant  to  consummate  an  arrangement,  negotiated  with  the 
parties  in  interest,  where  by  the  maturity  date  of  said  First  Mort- 
gage, five  per  cent.  Bonds  (old  issue)  of  The  Ohio  Central  Traction 
Company  will  be  extended  to  August  first,  1920,  in  consideration, 
among  other  things,  of  the  payment  by  applicant  during  such 
extended  period  of  a  cash  consideration  of  $23.33  for  each 
11,000.00,  par  amount  of  bonds  so  extended,  at  the  time  said  exten- 
sion is  agreed  to  by  the  respective  bondholders,  in  addition  to  the 
interest  thereon  at  the  rate  of  five  percentum  per  annum : 

The  Commission,  being  fully  advised  in  the  premises,  and 
having  taken  into  consideration  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  finds  that 
it  win  be  much  more  advantageous  to  the  applicant  to  reorganize 
its  said  indebtedness  by  negotiating  such  extension  of  said  bonds 
and  paying  such  cash  consideration,  than  to  sacrifice  new  securities 
at  the  discounts  which  would  now  have  to  be  offered  to  market  any 
new  securities  to  obtain  the  funds  necessary  for  the  payment  and 
discharge  of  said  First  Mortgage,  five  per  cent.  Bonds  (old  issue) 
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of  The  Ohio  Central  Traction  Company  upon  June  first,  1919, 
should  the  maturity  date  thereof  not  be  extended,  and  it  appearing 
that  some  manner  of  dischargning  or  postponing  the  date  of  the 
payment  and  discharge  of  said  obligations  must  be  provided  on  or 
before  the  first  day  of  June,  1919,  the  Commission  further  finds 
that,  in  view  of  the  satisfaction  of  the  trustees  for,  and  the  holders 
of,  said  bonds  therewith,  the  said  extension  of  the  maturity  date  of 
said  bonds  is  necessary  and  reasonably  required,  and  is  satisfied 
that  its  consent  and  authority  therefor  should  be  granted.  It  is, 
therefore, 

Ordered,  that  said  The  Cleveland,  Southwestern  and  Columbus 
Railway  Company  be,  and  hereby  it  is  authorized  to  extend  to  the 
first  day  of  August,  1920,  the  maturity  date  of  the  Ninety-five 
Thousand  Dollars  ($95,000.00),  principal  amount  of  First  Mort- 
gage, five  per  cent.  Gold  Bonds  (old  issue)  of  The  Ohio  Central 
Traction  Company,  the  payment  of  which  it  has  heretofore 
assumed,  and  to  pay,  in  addition  to  the  interest  during  said  period 
at  the  rate  of  five  percentum  per  annum,  a  cash  consideration  of 
twenty-three  dollars  and  thirty-three  cents  ($23.33)  for  each  one 
thousand  dollars,  par  amount,  of  bonds  so  extended  at  the  time  said 
extension  is  agreed  to  by  the  respective  bondholders,  all  in  accord- 
ance with  the  terms  set  forth  in  the  Agreement  appended  to  the 
application  herein,  marked  "Exhibit  C",  (which  hereby  is  made  a 
part  of  this  order  by  reference),  and  to  execute  such  instruments 
of  writing,  and  do  all  and  several  the  things  necessary  to  be  done 
to  secure  said  extension  of  the  maturity  date  of  said  bonds,  and  to 
perform  its  part  of  said  agreement  relative  to  such  extension  of 
the  maturity  date  of  said  bonds  and  the  payment  of  said  considera- 
tion in  addition  to  the  prescribed  rate  of  interest  thereupon. 

And  it  appearing  that  the  applicant  now  has  issued  and  out- 
standing bonds  in  excess  of  its  issued  and  outstanding  capital 
stock,  it  is  therefore  further 

Ordered,  that  this  Commission  do  hereby  specifically  consent 
to,  authorize  and  approve  the  extended  existence  as  issued  and 
outstanding  bonds,  of  the  said  bonds  in  excess  of  applicant's  out- 
standing capital  stock  for  and  during  said  extended  existence 
thereof.    It  is  further 

Ordered,  that  the  applicant  make  verified  report  to  this  Com- 
mission of  the  consummation  of  the  extension  of  the  maturity  date 
of  said  bonds. 
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No.  1503 — ^In  the  Matter  of  the  Petition  of  The  Athens  County 
Home  Telephone  Company  of  Athens,  Ohio,  and  David  R.  Forgan, 
Edgar  S.  Bloom  and  Frank  F.  Fowle»  as  Receivers  of  Central 
Union  Tele|rtume  Company,  for  Such  Consent  and  Approval  of  the 

as  May  Be  Necessary  to  Plermit  Them  to  Respect- 


ively Purchase  and  Sell  Certain  Telephone  Property  and  to  Enter 
Into  Contracts  With  Each  Other  That  Will  BnaUe  Them  to 
Interchange  Toll  Business. — ^Prayer  Granted. 


(Dated  April  23,  1919.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  joint  application  of  David  R.  Forgan, 
Edgar  S.  Bloom  and  Frank  F.  Fowle,  the  duly  appointed,  qualified 
and  acting  Receivers  of  Central  Union  Telephone  Company,  and 
The  Athens  County  Home  Telephone  Company,  (a  corporation 
organized  under  the  laws  of  Ohio),  asking  the  consent  to  and 
approval  by  the  Commission  of  the  sale,  by  said  Receivers  to  said 
The  Athens  County  Home  Telephone  Company,  and  the  purchase 
by  said  last  named  company,  of  the  exchange  property  of  Central 
Union  Telephone  Company  and  its  Receivers  in  and  about  the  City 
of  Athens,  and  certain  pole  lines  and  toll  circuits  appurtenant 
thereto,  and,  further,  to  the  making,  by  said  applicants,  of  certain 
contracts,  providing  for  the  establishment  of  a  physical  connection 
between  the  respective  systems  of  the  applicants  and  the  inter- 
change of  toll  service  thereby ; 

And  the  commission  having  heretofore  found  and  deter- 
mined the  valuation  of  the  several  kinds  and  classes  of  property 
of  the  applicants  used  and  useful  for  the  convenience  of  the  public 
in  the  furnishing  of  telephonic  service  in  and  about  the  City  of 
Athens,  Ohio,  and  of  said  proi)erty  as  a  whole,  upon  which  rates, 
tolls,  charges  and  rentals  are  to  be  based,  and  notice  of  such  valua- 
tion having  been  duly  given  to  said  applicants  and  to  the  Mayor  of 
Athens,  Ohio,  by  registered  letter,  as  provided  by  law,  and  it 
appearing  that  the  consolidation  of  applicants'  properties  in  said 
territory  will  promote  the  public  convenience,  and  that  the  public 
will  thereby  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll  or  charge  therefor,  the  Commission  is  satis- 
fied that  its  consent  and  authority  for  such  sale  and  purchase  of 
property,  and  for  the  establishment  of  a  physical  connection 
between  the  applicants'  systems  and  the  interchange  of  service 
thereby,  should  be  granted. 
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The  Commission  further  finds  and  determines  the  following 
rates,  rentals,  tolls  and  charges  for  furnishing  telephonic  service 
within  the  territory  served  by  means  of  said  property  to  be  just 
and  reasonable,  to-wit: 

(a)  Pending  the  cutting  together  of  said  properties,  the 
rates,  charges,  rentals  and  tolls  now  maintained  and  imposed  by 
said  applicants: 

(b)  Upon  the  cutting  together  of  said  properties^  as  solely 
owned  and  operated  by  said  The  Athens  County  Home  Telephone 
Company,  the  following  rates  and  charges,  to-wit : 

..  Per  Annum — "Set 

Individual  line — ^business $39.00 

Two-party  line — ^business 30.00 

Extension — ^business,  (with  bell) ...  12.00 

Private  Branch  Exchange  Service : 

Trunks   30.00 

Stations 12.00 

Hotel  stations 5.00 

Rural — business   24.00 

Individual  line — residence 24.00 

Two-party  line — ^residence  ^ 21.00 

Four-party  line — ^residence,   (desk) 18.00 

Four-party  line — residence,  (wall) 18.00 

Extension — Residence,  (with  bell) 9.00 

Extension — ^residence,   (without  bell) 6.00 

Eight-party  suburban — residence  15.00 

Rural — ^residence  (metallic)  18.00 

Rural — ^residence  (grounded)  15.00 

Special  rural  residence 9.00 

.  Extension  bell 3.00 

It  is  therefore, 

Ordered,  that  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Frank  F.  Fowle,  as  Receivers  of  Central  Union  Telephone  Company, 
be,  and  hereby  they  are  authorized  to  sell  and  convey  to  The 
Athens  County  Home  Telephone  Company  the  exchange  property 
of  Central  Union  Telephone  Company  in  and  about  the  City  of 
Athens,  Ohio,  together  with  certain  pole  lines  and  toll  circuits 
appurtenant  thereto,  as  more  fully  set  out  and  described  in  a  state- 
ment, marked  Exhibit  ''A",  appended  to  the  application  herein 
which,  hereby,  is  made  a  part  of  this  order  by  reference ;  and  said 
The  Athens  County  Home  Telephone  Company  hereby  is  author- 
ized to  purchase  and  acquire  the  same.    It  is  further 

Ordered,  that  upon  the  acquisition  of  said  property  and  before 
the  cutting  over  of  the  same,  said  The  Athens  Home  Telephone 
Company  may  impose,  charge  and  collect  for  furnishing  telephonic 
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service  within  the  territory  now  served  by  means  of  said  property 
and  its  facilities,  rates  not  in  excess  of  the  rates  first  hereinbefore 
found  and  determined  to  be  just  and  reasonable,  and,  upon  the 
cutting  together  of  said  properties,  rates  not  in  excess  of  the  rates 
lastly  hereinbefore  found  and  determined  to  be  just  and  reasonable. 
It  is  further 

Ordered,  that  said  applicants  be,  and  hereby  they  are  author- 
ized to  establish  a  physical  connection  between  their  respective 
systems  and  to  interchange  toll  service  thereby.    It  is  further 

Ordered,  that  said  applicants  forthwith  file  with  this  Commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  local  service  within  the  territory  now  served  by 
means  of  the  property  hereinbefore  authorized  to  be  sold  and 
purchased,  and  other  schedules  of  rates  and  charges  for  such  inter- 
changed toll  service.    It  is  further 

Ordered,  that  the  finding  of  the  Commission  in  relation  to  the 
service  of  said  applicants  shall  not  be  binding  upon  this  Commis- 
sion in  any  future  proceeding  regarding  said  subject. 

And  it  appearing  that  during  the  pendency  of  this  proceeding, 
to-wit:  On  the  ninth  day  of  April,  1919,  by  order  of  the  Court  of 
Common  Pleas  of  Franklin  County,  Ohio,  having  jurisdiction  of 
said  matter,  the  said  Receivers  of  Central  Union  Telephone  Com- 
pany were  ordered  "to  turn  over  and  deliver  to  the  Central  Union 
Telephone  Company  all  of  the  property  of  said  company  now  in 
their  hands"  it  is,  therefore,  further 

Ordered,  that  if  said  property,  including  the  property  involved 
in  this  proceeding  has  been  so  turned  over  to  the  said  Central 
Union  Telephone  Company,  that  the  said  Central  Union  Telephone 
Company  be,  and  hereby  it  is  authorized  to  do  the  things  provided 
and  specified  in  this  order  instead  and  in  lieu  of  said  Receivers. 

.it 

No.  971 — ^The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  Complainant,  vs.  Erie  Railroad  Company,  Defendant. 
— ^Modification  of  Order. 


(Dated  May  31,  1919.) 

This  day,  after  full  hearing  and  argument  by  counsel,  this 
matter  came  on  for  further  consideration  upon  the  motion  of  com- 
plainant. The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  for  a  modification  of  the  order,  made  and  entered  herein 
on  the  twenty-eighth  day  of  May,  1917,  respecting  the  division  of 
the  cost  of  constructing,  maintaining  and  operating  the  interlock- 
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ing  device  at  the  intersection  of  the  railroads  of  the  parties  hereto 
at  the  point  technically  designated,  D-K  Tower,  Cleveland,  Ohio; 
and  upon  the  motion  of  defendant  Erie  Railroad  Company,  to  deny 
said  motion  of  the  complainant ;  and  the  evidence : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds: 

That  said  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  has  completed  the  electric  interlocking  de- 
vice at  said  crossing,  substantially  as  directed  in  said  order, 
dated  May  28th,  1917 ;  that  the  same  is  now  in  operation,  and 
that,  as  constructed  and  operated,  there  are  in  use  fifty-three 
and  one-fourth  (53%)  functions,  of  which  forty-one  and  one- 
fourth  (41^4)  functions  are  primarily  for  the  benefit  of  The 
Clevdand,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company, 
and  twelve  (12)  functions  are  primarily  for  the  benefit  of  the 
Eirie  Railroad  (>)mpany; 

That  it  was  the  intention  and  purpose  of  this  commission, 
in  its  said  order  of  May  28th,  1917,  to  divide  the  cost  of  con- 
structing, providing,  installing,  and  maintaining  and  operat- 
ing said  interlocking  device  on  the  functional  basis,  and  ac- 
cording to  the  use  of  the  respective  functions ;  and 

That  at  the  time  of  the  making  of  said  order,  the  commis- 
sion was  laboring  under  a  misapprehension  as  to  the  location 
of  the  various  functions,  and  in  directing  a  division  of  such 
cost  according  "to  the  functions  thereof  installed  in  its  tracks,'' 
intended  to  divide  the  cost  on  the  basis  of  the  functions  used 
primarily  for  the  benefit  of  the  respective  railroads. 
It  is  therefore. 

Ordered,  that  the  order,  made  and  entered  herein  as  of  date 
May  twenty-eighth,  1917,  wherein  it  divides  and  apportions  the 
cost  of  providing,  installing,  maintaining  and  operating  such  inter- 
locking device,  be,  and  hereby  it  is  modified  and  amended  to  read 
as  follows,  to-wit: 

That  the  cost  of  providing,  installing,  maintaining  and  op- 
erating such  interlocking  device,  or  system,  shall  be  paid  by 
each  of  said  companies  in  proportion  to  the  functions  thereof 
used  for  the  primary  benefit  of  such  road,  viz :  In  the  propor- 
tion of  forty-one  and  one-fourth  (41^4)  functions  used  for  and 
by  said  The  Cleveland,  Cincinnati,  (Chicago  &  St.  Louis  Rail- 
way Company,  and  twelve  (12)  functions  used  for  and  by  the 
said  Erie  Railroad  Company;  and  said  The  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Ompany  shall  have  full 
charge  and  direction  of  the  purchase,  installation,  maintenance 
and  operation  of  said  plant,  and  bill  against  the  said  Erie  Rail- 
road Company  at  proper  intervals  for  its  proportion  of  the  cost 
of  providing  and  installing  the  same,  and  at  intervals  of  thirty 
days,  for  its  proportion  of  the  cost  of  maintaining  and  oper- 
ating said  plant  during  the  preceding  thirty  days. 


ATTORNEY  GENERAL 


A  Foreign  Corporation  Which  Actually  Does  Business  in  this  State, 
Tliough  that  Business  is  of  Such  Character  and  Amount  as  Com- 
partd  to  the  Total  Volume  of  Business  Done  by  the  Company 
Elsewhere  as  to  be  Almost  Incapable  of  Measurement  and 
Therefore  Infinitesimal,  is  Liable  to  Compliance  with  Sections 
183,  et  aeq^  of  the  General  Code,  and  to  Annul  Franchise  Taxa- 
tion Under  Section  5502,  General  Code,  and  Must  Pay  at  Least 
the  Minimum  Fees  Under  the  Sections* 


No.  30d— (Opinion  Dated  May  16,  1919.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  You  have  requested  the  opinion  of  this  depart- 
ment upon  the  following  question: 

The  Federal  Oil  Company,  a  foreign  corporation,  has 
established  a  business  office  in  this  state  which  is  designated  as 
its  principal  place  of  business.  The  company  is  engaged  in  the 
business  of  boring  and  drilling  for  petroleum ;  all  of  its  fields 
are  located  outside  the  state  of  Ohio  and  th«  production  activ- 
ities of  the  company  are  conducted  in  other  stetes. 

The  company  does  not  market  its  product  but  by  a  stand- 
ing arrangement,  apparently  made  before  the  company  located 
an  office  in  Ohio,  all  of  its  product  is  sold  to  another  company, 
which  is  also  a  foreign  corporation  and  which  has  no  office  in 
the  state  of  CMiio. 

The  company  states  that  the  function  of  the  Ohio  office 
consists  of  receiving  checks  mailed  to  it  from  time  to  time  by 
the  company  to  which  it  s^lls  its  entire  product  and  banking 
the  same  in  Cleveland  where  the  office  is  located.  Though  the 
company's  letter  does  not  so  state,  it  is  assumed  that  such 
books  of  account  as  the  company  would  have  to  keep  are  kept 
at  the  Cleveland  office. 

The  question  is  as  to  whether  or  not  this  company  is 
required  to  comply  with  the  provisions  of  section  183  of  the 
General  Code. 

That  section  exacts  compliance  with  its  provisions  from  a 
foreign  corporation  ''owning  or  using  a  part  or  all  of  its  capital 
or  plant  in  this  state,  before  doing  business  in  this  state." 

It  may  be  assumed  at  the  outset  that  some,  doubtless  very 
small,  part  of  the  capital  of  the  company  is  located  in  Ohio,  though 
this  may  consist  only  of  office  fixtures.    It  is  certain  also  that  in 
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some  senses  the  c6n)pany  Is  transacting  business  in  Ohio.  The 
activities  of  its  Cleveland  office  are  business  activities.  But  the 
question  is  as  to  whether  or  not  it  is  ^'doing  business''  within  the 
meaning  of  Section  183,  G.  C.  The  report  required  to  be  filed  by 
that  section  leads  to  a  determination  by  the  secretary  of  state  of 
"'the  proportion  of  the  capital  stock  of  the  corporation  represented 
by  its  property  and  business  in  this  state." 

This  language  is,  as  the  Commission  is  aware,  essentiatly  simi- 
lar to  that  of  Section  5602,  G.  C.  The  Commission  is  familiar  with 
the  rule  established  under  these  sections,  to  the  effect  that  the 
volume  of  business  done  in  the  state  must  be  measured  and  sepa- 
rated out,  so  to  speak,  from  the  total  business  of  the  company,  so 
that  it  may  be  given  equal  weight  with  the  factor  of  property  in  the 
determination  of  the  proportion  of  the  authorized  capital  stock  upon 
which  the  initial  fee  (under  the  one  section)  and  the  annual  fee 
(under  the  other)  are  to  be  based.  Previous  opinions  of  this  de- 
partment have  laid  down  the  rules  whereby  the  amount  of  business 
represented  by  the  production  activities  of  a  company  may  l>e 
measured ;  while  the  manner  of  arriving  at  the  volume  of  business 
represented  by  the  selling  activities  of  the  company  is,  of  course, 
very  familiar.  But  there  are  some  business  activities  of  a  com- 
pany of  this  kind  which  do  not  lend  themselves  to  measurement. 
For  example:  at  one  end  of  the  line  of  a  manufacturing  process 
comes  the  activity  of  buying  raw  material,  machinery  and  the 
like.  At  the  other  end  of  the  line  comes  the  collection  of  book 
accounts  growing  out  of  the  business.  That  is,  the  mining  or  manu- 
facturing company  has  completed  its  peculiar  activities  of  mining 
and  manufacture  to  the  point  of  disposing  of  the  product,  and  none 
of  its  activities  on  that  behalf  is  conducted  within  the  state;  but 
it  maintains  an  office,  where  its  books  are  kept  and  where  the 
moneys  due  to  it  from  those  to  whom  it  has  sold  its  product  are 
collected  and  deposited.  T,t  is  manifest  that  it  is  not  practicable 
to  arrive  at  any  such  exact  measurement  of  the  extent  of  such 
activities  in  this  state  as  is  possible  with  respect  to  the  extent  of 
the  other  activities  mentioned. 

It  would  be  different  with  a  section  like  Section  178,  G.  C,  for 
example,  which  requires  a  foreign  corporation  before  it  "transacts 
business  in  this  state"  to  procure  a  certificate  of  compliance  from 
the  secretary  of  state  and  to  pay  a  fee  based  upon  its  authorized 
capital  stock,  without  regard  to  the  amount  of  business  done  in 
the  state  or  the  property  owned  therein  as  compared  with  the 
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total  business  and  property.  Undoubtedly  the  facts  stated  with 
respect  to  the  Federal  Oil  Company  are  sufficient  to  render  it  amen- 
able to  such  a  statute. 

Nojv  the  lan^ruage  of  Section  183,  G.  C,  is  not  distinguishable 
in  purport  from  that  of  Section  178.  What  we  have  to  decide  is 
whether  or  not  the  fact  that  there  is  or  may  be  difficulty  in  fir- 
ing the  amount  of  the  initial  fee  under  Section  183,  G.  C,  or  the 
annual  tax  under  Sections  5502,  et  seq.,  G.  C,  in  a  given  case  is 
sufficient  to  take  that  case  out  of  the  operation  of  these  sections 
entirely.  It  is  the  opinion  of  this  department  that  such  is  not  the 
case  and  that  the  company  mentioned  is  liable  to  compliance  with 
Section  183. 

In  this  connection  attention  is  called  to  the  fact  that  the  sec- 
retary of  state  under  Section  184,  G.  C.,  and  the  tax  commission 
under  the  similar  provisions  of  the  annual  franchise  tax  law  are 
authorized  to  have  recourse  to  "any  other  facts  coming  to  his 
knowledge"  (Section  184) ;  also,  that  these  sections  impose  a 
minimum  fee,  which  is  ten  dollars  as  to  initial  fee  (Section  184)  and 
the  same  as  to  the  annual  fee  (Section  5583). 

By  virtue  of  these  provisions  it  follows,  in  the  opinion  of  this 
department,  that  a  foreign  corporation  which  actually  does  busi- 
ness in  this  state,  though  that  business  is  of  such  character  and 
amount,  as  compared  to  the  total  volume  of  business  done  by  the 
company  elsewhere,  as  to  be  almost  incapable  of  measurement  and 
therefore  infinitesimal,  is  liable  to  compliance  with  Sections  183, 
et  seq.,  of  the  General  Code  and  to  annual  franchise  taxation  under 
Sections  5502,  et  seq.,  of  the  General  Code,  and  in  connection  there- 
with must  pay  at  least  the  minimum  fees  under  these  sections. 

Where  County  Comniissi<Miers  Petition  the  State  Highway  Coin- 
mission  for  the  Improvemenl  of  an  Inter  City  Highway  Under 
Sections  1200  et  seq  General  Code,  the  Trustees  of  a  Township 
Through  Which  Such  Road  Passes  are  Bound  for  the  Payment  of 
Thdr  Share  of  Such  Improvement  as  Provided  in  Sectiim  1208 
General  Code  and  the  County  has  a  Right  of  Action  Against  Such 
Township  for  Such  Share. 


No.  310— (Opinion  Dated  May  16,  1919.) 

Hon.  Hugo  N.  Schlesinger,  Prosecuting  Attorney,  Columbus,  Ohio. 
Dear  Sir:    The  receipt  is  acknowledged  of  letter  of  May  6, 
1919,  from  your  office  and  signed  by  your  assistant  Mr.  Summers, 
reading  as  follows : 
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"On  December  17,  1913,  the  Commissioners  of  Franklin 
County,  Ohio,  filed  a  petition  with  the  State  Highway  Commis- 
sioner for  the  improvement  of  the  Columbus  and  Washington 
C.  H.  I.  C.  H.,  No.  50,  extending  from  the  corporate  limits  of 
the  city  of  Columbus  southwardly  to  the  boundary  linebetween 
Franklin  and  Pickaway  counties.  The  Highway  Commissioner 
granted  the  improvement  and  the  bonds  of  the  county  for  fifty 
percent  of  the  improvement  covering  the  share  of  Franklin 
county,  three  townships  within  said  county,  and  the  abutting 
property  owners,  were  sold  on  the  1st  of  August,  1914,  and 
the  contract  for  said  work  was  executed  on  the  31st  day  of 
August,  1913  (1914)  by  the  State  Highway  Commissioner, 
the  same  being  approved  by  the  county  commissioners.  So 
far  as  the  records  show,  no  notice  of  the  improvement  was 
given  officially  to  the  trustees  of  Franklin,  Jackson  and  Pleas- 
ant townships  of  this  county,  through  which  the  road  passes 
and  in  which  the  road  was  improved  as  per  petition  and  con- 
tract. The  work  was  completed  sometime  in  the  latter  part  of 
1915  or  the  early  part  of  1916,  but  the  cost  thereof  was  not 
certified  as  required  by  the  statute  to  the  auditor  of  Franklin 
county  until  the  30th  day  of  January,  1918. 

"The  trustees  of  each  of  the  three  townships  above  men- 
tioned have  been  notified  of  the  certification  of  the  cost  and  re- 
quested by  the  county  commissioners  that  they  pay  the  three- 
fifths  of  the  twenty-five  percent  as  provided  by  statute  and  as- 
sess the  cost  of  two-fifths  of  the  twenty-five  percent  against 
the  abutting  property  owners.  Pursuant  to  this  notice,  the 
trustees  in  each  of  these  townships  have  promised  to  assess 
the  proper  proportion  against  the  abutting  property  owners  and 
Franklin  township  did  so  last  fall.  However,  the  trustees  of 
Jackson  and  Pleasant  townships  refuse  to  pay  the  three-fifths 
of  the  twenty-five  percent  provided  for  in  Section  1208  General 
Code  as  amended  in  103  O.  L.,  page  456,  on  the  advice  of  an 
employed  attorney  who  states  that  Section  1210-1  General 
Code,  103  0.  L.,  page  457,  by  inference  indicates  that,  unless 
the  trustees  agreed  to  pay  a  part  of  the  cost  of  the  road  im- 
provement, they  are  not  bound  for  any  part  of  the  cost.  They 
do,  however,  admit  that  they  will  have  to  assess  the  two-fifths 
of  twenty-five  percent  against  the  abutting  property  owners. 

"I  therefore,  desire  your  opinion  whether  the  trustees  are 
bound  for  the  payment  of  their  share  as  provided  in  Section 
1208,  General  Code,  and  whether  the  county  has  a  right  of  ac- 
tion under  the  above  circumstances  for  that  share?" 

Said  sections  1208  and  1210-1  G.  C,  as  amended  by  act  of 
April  18,  1913,  and  hence  as  they  are  applicable  to  the  situation 
stated  by  you,  read  as  follows  (103  0.  L.  456-457) : 

"Sec.  1208.  Except  as  otherwise  provided,  one-fourth  of 
the  cost  and  expense  of  such  improvement,  except  the  cost 
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and  expense  of  brid^res  and  culverts,  shall  be  apportioned  to 
the  township  or  townships  in  which  such  road  is  located.  Of 
the  amount  so  apportioned,  three-fifths  shall  be  a  charge  upon 
the  whole  township  or  townships  and  two-fifths  shall  be  a 
charge  upon  the  property  abutting  on  the  improvement.  The 
township  trustees  shall  apportion  the  amount  to  be  paid  by  the 
owners  of  the  abutting  property  according  to  the  benefits  ac- 
cruing to  the  owners  of  land  so  located.  At  least  ten  days' 
notice  of  the  time  and  place  of  making  such  apportionment 
shall  be  given  to  the  persons  affected  thereby,  and  an  oppor- 
tunity given  them  to  be  heard  in  the  manner  provided  by  law 
for  the  assessment  of  the  cost  and  expense  of  establishing 
township  ditches.  If  the  improvement  lies  in  two  or  more 
townships,  the  amount  to  be  paid  by  each  shall  be  apportioned 
according  to  the  number  of  lineal  feet  of  the  improvement  ly- 
ing in  each  township." 

"Sec.  1210-1.  The  county  commissioners  of  a  county  in 
which  a  highway  is  constructed  under  the  provisions  of  this 
act  may,  by  resolution,  waive  any  part  or  all  of  the  apportion- 
ment of  the  cost  and  expense  of  such  highway  as  herein  pro- 
vided to  be  paid  by  the  township  or  townships  or  abutting 
property  owners,  and  assume  any  part  or  all  of  the  cost  and 
expense  of  such  highway  improvement  in  excess  of  the  amount 
received  from  the  state  up  to  the  entire  cost  and  expense  of 
such  highway  improvement  without  any  assessment  what- 
soever upon  any  township  or  townships  or  the  property  abut- 
ting on  such  highway.  The  township  trustees  of  any  town- 
ship in  which  a  highway  is  constructed  under  the  provisions  of 
this  chapter  may,  by  resolution,  waive  any  part  or  all  of  the  ap- 
portionment of  the  cost  and  expense  of  such  hijhway  as  herein 
provided  to  be  paid  by  the  county  or  abutting  property  own- 
ers and  assume  any  part  or  all  of  the  cost  and  expense  of  such 
highway  improvement  in  excess  of  the  amount  received  from 
the  state  up  to  the  entire  cost  and  expense  of  such  highway  im- 
provement without  an  assessment  upon  the  county  or  owners 
of  abutting  property  upon  such  highway." 

It  is  worthy  of  note  that  the  trustees  and  their  attorney  are 
basing  their  claim  upon  inference  from  these  sections,  rather  than 
upon  the  express  terms  thereof.  It  is  believed  that  a  short  exam- 
ination into  the  history  and  context  of  these  sections  will  demon- 
strate that  there  is  no  ground  for  such  an  inference. 

Sections  1206  to  1210  became  effective  as  a  part  of  the  original 

General  Code  upon  its  enactment  in  February,  1910,  and  in  their 

form  at  that  time  read  as  follows  (General  Code  1910  as  issued  by 

Commissioners  of  Public  Printing) : 

"Section  1206.  One-half  of  the  cost  and  expenses  of  the 
construction  of  the  improvement  shall  be  paid  by  the  treas- 
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urer  of  state  upon  the  warrant  of  the  auditor  of  state  issued 
upon  the  requisition  of  the  state  highway  commissioner,  from 
a  specific  appropriation  made  to  carry  out  the  provisions  of 
this  chapter." 

"Section  1207.  One-half  of  the  cost  and  expenses  of  such 
improvement  shall  be  paid  by  the  treasurer  of  the  county  in 
which  the  highway  is  located  upon  the  order  of  the  county 
commissioners,  issued  upon  the  requisition  of  the  state  high- 
way commissioner,  from  any  funds  in  the  county  treasury  for 
the  construction  of  improved  highways  under  the  provisions  of 
this  chapter.  One-half  of  the  amount  so  paid  by  the  county 
shall  be  apportioned  by  the  county  commissioners  to  the  town- 
ship or  townships  and  the  a|[>utting  property  as  provided  in  the 
next  section." 

"Section  1208.  One-fourth  of  the  cost  and  expenses  of 
such  improvement  shall  be  apportioned  to  the  township  in 
which  such  road  is  located.  Of  the  amount  .so  apportioned  to 
the  township,  three-fifths  shall  be  charged  upon  .the  whole 
township  and  two-fifths  shall  be  a  charge  upon  the  property 
abutting  on  the  improvement.  The  township  trustees  shall  i^)- 
portion  the  amount  to  be  paid  by  the  abutting  property  accord- 
ing to  the  benefits  accruing  to  the  owners  of  lands  so  located. 
At  least  ten  days'  notice  of  the  time  and  place  of  making  such 
apportionment  shall  be  given  to  persons  affected  thereby,  and 
an  opportunity  given  them  to  be  heard  in  the  manner  provided 
by  law  for  the  assessment  of  the  costs  of  establishing  county 
roads." 

"Section  1209.  If  a  railway  corporation  owns  in  fee  a  strip 
of  land  along  the  side  of  the  highway  upon  which  it  operates 
a  steam  or  electric  railway,  the  land  back  of  such  strip  shall 
be  regarded  and  treated  as  abutting  upon  such  highway  for  all 
purposes  of  abutting  ownership,  and  both  such  strip  and  land 
back  thereof  shall  be  assessed  as  provided  in  the  preceding  sec- 
tions." 

"Section  1210.  The  township  trustees  shall  certify  the  as- 
sessment to  the  county  auditor,  who  shall  place  it  upon  the  tax 
duplicate  against  the  property  benefitted.  The  county  treas- 
urer shall  collect  such  assessments  in  the  same  manner  as 
other  taxes  are  collected,  and  in  such  payments  as  may  be  ap- 
proved by  the  county  auditor.  The  township  trustees  shall  pay 
the  portion  of  the  costs  and  expenses  assessed  to  the  township 
in  the  same  manner  as  other  claims  are  paid." 

As  they  thus  read,  said  sections  were  adapted  from  sections  8,  16 
and  17  of  the  Highway  Act  of  1908,  appearing  in  99  Ohio  Laws  314. 
Said  five  sections  remained  in  their  form  as  above  quoted  until 
certain  amendments  to  them  were  made  by  Act  of  May  31,  1911, 
approved  June  9,  1911  (102  O.  L.  342,  343).    Said  amendments. 
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however,  do  not  appear  to  have  changed  in  the  least  the  percent- 
ages which  by  the  mandate  of  the  sections  in  their  earlier  forms 
were  to  be  charged  respectively  to  the  township  and  property 
ownera ;  nor  do  said  amendments  appear  to  have  relaxed  the  man- 
datory terms  providing  that  the  township  and  property  owners 
should  bear  a  part  of  the  cost,  or  to  have  changed  the  assessment 
proceedings  which  the  township  trustees  are  commanded  to  carry 
out. 

However,  by  an  entirely  new  supplemental  section  designated 
as  section  1210-1  (102  O.  L.  344),  enacted  contemporaneously  with 
the  making  of  said  amendments,  an  optional  or  alternative  plan 
was  provided  whereby,  upon  action  by  the  county  commissioners 
or  township  trustees,  the  percentages  might  be  changed,  said  sec- 
tion 1210-1  as  then  enacted  reading  as  follows : 

"The  county  commissioners  of  a  county  in  which  a  road 
is  constructed  under  the  provisions  of  this  act  may,  by  resolu- 
tion, waive  any  part  or  all  of  the  apportionment  of  ^he  cost  and 
expense  of  such  road  as  herein  provided  to  be  paid  by  the  town- 
ship or  townships  or  abutting  property  owners,  and  assume 
any  part  or  all  of  the  cost  and  expense  of  surh  road  improve- 
ment in  excess  of  the  amount  received  from  the  ntate  up  to 
the  entire  cost  and  expense  of  such  road  improvement  without 
any  assessment  whatsoever  upon  any  township  or  townships 
or  the  property  abutting  on  such  road;  The  township  trus- 
tees of  any  township  in  which  a  road  is  constructed  under  the 
provisions  of  this  chapter  may,  by  resolution,  waive  any  part 
or  all  of  the  apportionment  of  the  cost  and  expense  of  such 
road  as  herein  provided,  to  be  paid  by  the  county  or  abutting 
property  owners  and  assume  any  part  or  aJl  of  the  cost  and  ex- 
pense of  such  road  improvement  in  excess  of  the  amount  re- 
ceived from  the  state  up  to  the  entire  cost  and  expense  of  such 
road  improvment  without  an  assessment  upon  tho  county  or 
owners  of  abutting  property  upon  such  road." 

A  comparison  of  said  section  1210-1  as  just  quoted  with  its 
amended  form  as  quoted  above  from  103  0.  L.,  shows  that  the  only 
change  made  by  the  amendment  was  the  substitution  of  the  word 
"highway"  in  the  amended  form  for  the  word  "road"  in  the  earlier 
form. 

It  thus  clearly  appears  by  sections  1206  to  1210  that  a  legisla- 
tive policy  had  been  established  prior  to  the  time  of  the  original 
enactment  of  section  1210-1,  whereby  as  to  certain  classes  of  road 
improvement  the  state  would  contribute  a  definite  portion  of  the 
cost,  the  remaining  portion  by  mandatory  provisions  being  dis- 
tributed among  county,  township  and  property  owners.    Certainly 
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no  question  could  have  been  raised  prior  to  the  enactment  of  section 
1210-1  G.  C,  that  the  township  by  any  means  might  be  relieved  of 
its  statutory  portion.  An  inflexible  rule  had  been  laid  down  as  to 
the  portions  to  be  borne,  and  methods  had  been  provided  for  raising 
money  to  pay  such  shares.  That  policy  was  not  changed  in  the 
least  by  any  amendments  made  at  the  time  that  section  1210-1  was 
enacted,  or  by  the  legislative  act  of  which  it  is  a  part.  However, 
to  provide  for  varying  local  conditions  and  to  x)ermit  of  the  hand- 
ling of  such  local  conditions  by  local  officials,  the  legislature  enacted 
as  a  supplemental  section  said  section  1210-1.  Of  course  this  re- 
quired a  slight  change  in  the  phraseology  of  section  1208,  so  that 
as  amended  in  102  0.  L.  343  it  opened  with  the  words  "Except  as 
otherwise  provided",  etc.,  which  words  were  retained  in  the  amend- 
ment of  the  section  in  103  Ohio  Laws. 

In  the  light  of  the  foregoing  observations,  does  it  not  become 
entirely  clear  that  the  official  action  permitted  by  section  1210-1 
G.  C.  is  an  action  authorized  for  the  purpose  of  relieving  an  obliga- 
tion already  established  by  statute,  and  is  in  no  sense  an  action 
required  to  be  taken  as  a  step  in  establishing  an  obligation  ?  And 
this  being  true,  how  can  the  township  claim  to  have  been  relieved 
of  its  statutory  obligation,  unless  it  can  show  that  the  commis- 
sioners took  action  as  provided  in  section  1210-1  ?  You  say  that  as 
far  as  the  records  show,  no  notice  of  the  improvement  was  given 
officially  to  the  several  townships.  It  is  not  perceived  how  that 
fact  is  in  point.  The  statutes  did  not  require  any  such  notice, 
hence  there  can  be  no  claim  on  the  township's  part  of  waiver  by 
the  county,  for  as  stated  by  Davis,  J.,  in  the  case  of  List  v.  Chase, 
80  0.  S.  42,  at  p.  49  of  the  opinion : 

"A  waiver  is  a  voluntary  relinquishment  of  a  known  right. 
It  may  be  made  by  express  words  or  by  conduct  which  renders 
impossible  a  performance  by  the  other  party,  or  which  seems 
to  dispense  with  complete  performance  at  a  time  when  the 
obligor  might  fully  perform.  Mere  silence  will  not  amount  to 
waiver  where  one  is  not  bound  to  speak." 

Furthermore,  the  legislature,  in  adopting  section  1210-1,  made 
use  of  language  indicating  precisely  that  the  action  of  the  county 
commissioners,  if  taken  at  all,  should  be  for  the  purpose  of  reliev- 
ing a  burden  falling  upon  the  township  and  property  owners,  and 
not  for  the  purpose  of  creating  one.  Hie  terms  of  the  statute  are 
that  the  county  commissioners — 

"may,  by  resolution,  waive  any  part  or  all  of  the  apportionment 
as  herein  provided  to  be  paid  by  the  township  or  townships  or 
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abutting  property  owners,  and  assume  any  part  or  all  of  the 
cost  and  expense  of  such  highway  improvement  in  excess  of 
the  amount  received  from  the  state  up  to  the  entire  cost  and 
expense  of  such  highway  improvement  without  any  assess- 
ment whatsoever  upon  any  township  or  townships  or  the  propn 
erty  abutting  on  such  highway." 

When  we  keep  in  mind  the  result,  long  established  in  Ohio,  that 
the  powers  granted  county  commissioners  are  to  be  strictly  con- 
strued, and  that  the  commissioners  represent  the  county  in  its 
financial  affairs  only  so  far  as  authority  is  given  them  by  statute 
(State  ex  rel.  v.  Com'rs.,  11  O.  S.  183 ;  Jones  v.  Comr's.,  57  O.  S.  189, 
and  many  other  cases),  we  can  only  conclude  from  the  language 
above  quoted  that  there  is  but  one  way  in  which  the  county  may 
be  held  to  have  waived  and  assumed  the  share  of  the  township  or 
property  owners,  namely,  by  affirmative  action  of  the  commis- 
sioners in  strict  compliance  with  section  1210-1  G.  C. 

While  you  make  no  reference  to  former  section  1200,  it  is 
thought  proper *to  call  attention  to  it.  Said  section,  as  in  force  at 
the  time  of  the  beginning  of  the  improvement  proceedings  you 
mention,  read  as  follows  (103  0.  L.  455) : 

"Sec.  1200.  Before  their  approval  of  the  proposed  high- 
way improvement,  the  county  commissioners  may  require  that 
the  trustees  of  the  township  or  townships  through  which  it 
extends  by  resolution  approve  the  construction  of  the  same  and 
agree  to  pay  twenty-five  percent  of  the  cost  and  expense  there- 
of, excepting  the  cost  of  construction  or  improvement  of 
bridges  and  culverts." 

Construed  in  connection  with  former  sections  1206  to  1210, 
inc.,  the  seeming  purpose  of  section  1200  was  to  allow  the  commis- 
sioners, before  approving  a  highway  improvement,  to  require  the 
trustees  of  an  affected  township  to  assume  in  the  first  instance  the 
whole  twenty-five  per  cent,  which,  according  to  sections  1206  to 
1210,  inc.,  was  payable  three-fifths  by  the  townships  and  two-fifths 
by  the  property  owners — ^in  other  words,  to  require  the  township  to 
guarantee  in  advance  the  collection  of  the  property  owners'  share. 
But  to  say  the  least,  said  section  1200  affords  no  ground  for  a  claim 
that  the  trustees  were  to  be  notified  in  advance  of  the  intention  to 
proceed  with  the  improvement  or  an  intention  to  charge  the  town- 
ship with  a  part  of  the  cost;  for  the  matter  of  securing  the 
approval  and  agreement  was  purely  optional  with  the  commisi> 
sioners  and  in  addition  is  to  be  treated  as  a  provision  for  the  pro- 
tection of  the  county,  rather  than  the  township.    It  will  be  noted 
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also  that  the  optional  character  of  the  provisions  of  section  1200 
is  emphasized  by  reference  to  the  fact  that  in  its  original  form 
the  section  provided  in  mandatory  terms  that  the  commissioners 
should  require  the  approval  and  agreement  of  the  trustees.  (See 
section  1200  in  original  1910  edition  of  General  Code). 

For  these  reasons,  the  specific  answer  to  your  question  is 
that  the  trustees  are  bound  for  the  payment  of  their  share  as  pro- 
vided in  section  1208  G.  C.  and  that  the  county  has  a  right  of  action 
for  such  share. 

m 

The  General  Power  to  Suspend  the  Execution  of  Sentence,  or  Mod- 
ify Judgments  During  the  Terms  of  Which  They  are  Entered  is 
Not  an  Attribute  of  the  Courts  of  Limited  and  Special  Jimsdic- 
tion  and  Without  Terms,  Such  as  Justices  of  the  Peace,  and 
Therefore  a  Justice  of  the  Peace  is  Without  Authority  to  Sus- 
pend a  Sentence  Imposed  Upon  a  Defendant  After  Part  of  Such 
Sentence  has  Been  Served. 


No.  251—(Opmion  Dated  May  2,  1919). 

Hon.  Charles  R.  Sargent,  Prosecuting  Attorney,  Jefferson,  Ohio. 

Dear  Sir:    I  have  your  inquiry  of  March  6,  1919,  requesting 
my  opinion  as  follows : 

"I  would  appreciate  your  advice  on  the  following  situation. 
Upon  conviction  in  justice  court  of  a  misdemeanor,  the  de- 
fendailt  was  sentenced  to  one  hundred  and  eighty  days  in 
the  county  jail  and  a  fine  of  fifty  dollars  and  costs. 

The  man  was  committed  to  the  county  jail.  After  serv- 
ing two  months  of  his  time,  the  justice  of  the  peace  on  an 
order  issued  by  him,  purported  to  put  the  defendant  on  pro- 
bation and  suspend  the  execution  of  the  sentence.  The  justice 
of  the  peace  claimed  authority  to  take  this  action  under  the 
provisions  of  Section  13711,  G.  C. 

I  have  held  in  my  advice  to  the  sheriff  that  the  justice  of 
the  peace  had  no  authority  to  suspend  sentence  and  place  a 
man  on  probation  after  he  had  committed  the  defendant  to  the 
county  jail  to  commence  his  sentence.  That  is,  I  held  that  the 
justice  of  the  peace  lost  jurisdiction.  In  your  opinion,  am  I 
correct  in  so  holding  ?  1,  would  appreciate  your  advice  as  this 
is  a  situation  which  will  probably  arise  again  in  the  near  fu- 
ture in  another  matter." 

Section  13711  General  Code  to  which  you  refer  is  as  follows: 

< 

"When  the  sentence  of  the  court  or  magistrate  is  that 
the  defendant  be  imprisoned  in  a  workhouse,  jail,  or  other  in- 
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stitution,  except  the  penitentiary  or  the  reformatory,  or  that 
the  defendant  be  fined  and  committed  until  such  fine  be  paid, 
the  court  or  magistrate  may  suspend  the  execution  of  said 
sentence  and  place  the  defendant  on  probation,  and  in  charge 
of  a  probation  officer  named  in  such  order,  in  the  following 
manner : 

1.  In  case  of  sentence  to  a  workhouse,  jail  or  other  correc- 
tional institution,  the  court  or  magistrate  may  suspend  the 
execution  of  the  sentence  and  direct  that  such  suspension  con- 
tinue for  such  time,  not  exceeding  two  years,  and  upon  such 
terms  and  conditions  as  it  shall  determine; 

2.  In  case  of  a  judgment  of  imprisonment  until  a  fine  is 
paid,  the  court  may  direct  that  the  execution  of  the  sentence 
be  suspended  on  such  terms  as  it  may  determine  and  shall 
place  the  defendant  on  probation  to  the  end  that  said  defend- 
ant may  be  given  the  opportunity  to  pay  such  fine  within  a 
reasonable  time;  provided,  that  upon  payment  of  such  fine, 
judgment  shall  be  satisfied  and  the  probation  cease." 

It  is  held  in  Lee  v.  State,  32  O.  S.,  113: 

"Where  a  court,  in  passing  sentence  for  a  misdemeanor, 
has  acted  under  a  misapprehension  of  the  facts  necessary  and 
proper  to  be  known  in  fixing  the  amount  of  the  penalty,  it  may, 
in  the  exercise  of  judicial  discretion  and  in  furtherance  of  jus- 
tice, at  the  same  term,  and  before  the  original  sentence  has 
gone  into  operation  or  any  action  has  been  had  upon  it,  revise 
and  increase  or  diminish  such  sentence  within  the  limits 
authorized  by  law." 

The  rule  so  announced  in  the  Lee  case,  supra,  was  quoted  with 

approval  in  the  case  of  Tracy  et  al.  v.  State,  8  O.  C.  C.  (n.s.)  357, 

where  the  court  said :  \ 

"This  rule  is  established  beyond  controversy  by  the  case 
of  Lee  V.  State,  32  O.  S.,  113,  *  ♦  *." 

While  upon  authority  of  the  statute  above  quoted  as  well  as 
judicial  decisions  of  the  state,  notably,  Weber  v.  State.  58  0.  S.,  616, 
and  the  recent  unreported  case  of  State  v.  Whiting,  83  0.  S.,  447^ 
the  power  of  courts  and  magistrates  to  suspend  the  execution  of 
sentences  pronounced  in  cases  properly  pending  before  them,  is 
well  established,  and  further  that  such  tribunals  may  modify  their 
judgments  when  the  jurisdiction  is  properly  invoked  in  that  re- 
gard, in  confonnity  with  the  doctrine  of  the  Lee  case,  supra,  yet, 
the  authority  to  recall  or  remit  a  sentence  after  the  same  has  been 
put  into  execution  raises  an  entirely  different  question. 

In  an  opinion  of  my  predecessor  reported  at  page  1979  of  the 
Annual  Reports  of  the  Attorney  General  for  1915,  it  was  said: 
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"It  is  well  to  suggest  that  the  two  words  'remit'  and  *8us- 
pend'  cannot  be  used  synonymously,  and  that  a  justice  of  the 
peace  can  only  remit  a  fine  or  a  sentence  before  the  same  has 
gone  into  operation  or  any  action  taken  thereon,  and  then 
only  within  the  limits  authorized  by  law.  In  other  words, 
it  is  only  before  the  execution  of  a  sentence  has  begun  that  a 
justice  may  amend,  revise  or  vacate  it  and  render  a  new  sen- 
tence, which  must  impose  at  least  the  minimum  i)enalty  pro- 
vided by  law  in  such  case." 

In  another  opinion  of  this  department  found  at  page  431  of  the 
Annual  Reports  of  the  Attorney  General  for  1915,  in  answer  to  an 
inquiry  as  to  the  authority  of  mayors  or  justices  of  the  peace  to 
remit  fines  in  cases  brought  for  violation  of  the  statutes,  it  was 
said : 

"In  reply  thereto,  I  advise  you  that  former  attorney  gen- 
eral Hon.  Wade  H.  Ellis,  was  asked  the  same  question  by  the 
bureau  of  inspection  and  supervision  of  public  offices,  and 
on  October  24,  1907,  gave  his  opinion  thereon,  holding  that 
there  is  no  authority  for  a  mayor  to  remit  any  fines  due  the 
state  of  Ohio. 

In  concluding  his  opinion  Mr.  Ellis  stated  : 

T,n  the  foregoing  no  question  is  made  as  to  the  authority 
of  a  mayor  to  revise  or  modify  his  judgment  in  any  such  cases 
by  proper  proceedings  for  such  purpose.' 

I  approve  this  opinion,  found  on  page  161  of  the  attorney 
general's  reports  for  the  year  1907." 

And  again,  in  an  opinion,  of  this  department  found  at  page  685 
of  the  Annual  Reports  of  the  Attorney  General  for  1915,  my  pre- 
decessor advised  with  reference  to  the  power  of  a  magistrate  or 
mayor  in  the  remission  of  a  sentence: 

"In  no  case  can  he  remit  a  fine  due  to  the  state  of  Ohio. 
Neither  can  the  magistrate,  or  mayor,  impose  or  collect  a  fine 
less  in  amount  than  the  minimum  fine  fixed  by  the  statutes. 
The  magistrate  or  mayor  has  no  authority  to  disregard  the 
express  provisions  of  the  statutes  as  to  the  amount  of  the 
fines  he  shall  impose." 

These  various  opinions  were  reviewed  and  again  approved  in 
the  later  opinion  of  October  3,  1917,  found  at  page  1841  of  the  An- 
nual Reports  of  the  Attorney  General  for  1917. 

While  the  power  of  courts  and  magistrates  to  suspend  the  exe- 
cution of  sentences  at  the  time  of  pronouncing  the  same  was  not 
questioned,  but  was  expressly  affirmed  and  recognized  in  the  dis- 
cussion of  my  predecessors  in  the  opinions  above  cited,  yet  it  was 
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held  that  such  power  was  not  a  cotninuing  one  to  be  invoked  or  ex- 
ercised after  the  sentence  had  been  put  into  execution. 
I  quote  further  from  the  opinion  first  above  cited : 

"The  latter  part  of  your  first  inquiry  and  the  whole  of 
your  last  are  limited  to  the  question  of  the  right  of  a  justice 
of  the  peace,  after  execution  of  sentence  has  begun  and  the 
defendant  is  confined  in  the  jail  or  workhouse,  to  suspend  the 
remainder  of  such  sentence.  The  authority  to  so  suspend  a 
sentence  under  such  circumstances  is  one  of  great  doubt,  and 
while  supported  by  some  courts  the  tendency  of  modem  de- 
cisions is  against  it.  It  seems  now  to  be  the  prevailing  opin- 
ion that  after  a  court  has  sentenced  a  prisoner,  and  execution 
of  said  sentence  has  begun,  the  court  has  lost  all  jurisdiction. 
This  conclusion  may  be  due  to  the  fact  that  under  our  recent 
statutory  laws  ample  provisions  for  parole  and  other  similar 
measures  have  been  made,  which,  to  a  great  extent,  supply  the 
loss  of  such  authority  by  the  trial  court. 

In  the  case  of  State  v.  Perrill,  59  Law  Bulletin,  371,  it  was 
held  that  after  a  sentence  to  the  penitentiary  or  reformatory 
the  entire  jurisdiction  and  control  of  the  prisoner  rests  with 
the  board  of  management  of  those  institutions.  The  opinion 
of  the  court  in  this  case  may  with  equal  reason  be  applied  to 
the  case  presented  by  your  inquiry. 

As  before  noted,  county  commissioners  have  authority 
to  parole  prisoners  confined  in  the  county  jail  for  non-payment 
of  fines  and  costs,  and  county  auditors  may  discharge  prison- 
ers under  like  circumstances  upon  proof  of  insolvency.  Work- 
house directors  are  also  authorized  under  their  general  pow- 
ers to  parole  prisoners.  In  view  of  these  considerations  I  in- 
cline to  the  opinion  that  justices  of  the  peace  do  not  have  a 
continuing  jurisdiction  and  therefore  cannot  modify,  change 
or  suspend  any  sentence  imposed  by  them  after  the  same  has 
gone  into  effect  and  the  prisoner  has  been  committed  to  a 
county  jail  or  workhouse  and  thereby  placed  under  the  con- 
trol of  other  authority." 

The  doctrine  that  courts  have  control  over  the  judgments  and 
records  during  the  term  at  which  they  are  entered,  has  been  applied 
to  the  matter  of  suspension  of  sentence  in  a  criminal  case  by  the 
Court  of  Appeals  of  Mahoning  County,  in  the  recent  case  of  An- 
tonio V.  Milliken,  Sheriff,  (Law  Rep.,  Feb.  10,  1919),  29  O.  C.  A., 
305.   The  syllabus  is  as  follows : 

''In  misdemeanor  cases  the  trial  court  has  power  under 
favor  of  Section  13711,  General  Code,  to  suspend,  in  whole  or 
in  part,  the  execution  of  a  sentence,  at  any  time  during  the 
term  at  which  sentence  was  passed,  even  though  the  defend- 
ant had  entered  upon  the  imprisonment  ordered  by  the  sen- 
tence/' 
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A  reading  of  the  opinion  discloses  that  this  court  considers 
the  fact  of  sentence  having  gone  into  execution  as  not  determina- 
tive of  the  power  to  modify  or  suspend,  but  rather  that  the  power  is 
co-extensive  with  the  term  of  court. 

It  is  pointed  out  in  the  opinion  that  the  Municipal  C!ourt  of 
Youngstown  is  a  court  having  statutory  terms  and  several  cases 
are  cited  in  support  of  the  doctrine  that  the  control  over  its  rec- 
ords and  judgments  abides  with  the  court  during  the  term.  The 
following  is  quoted  as  indicative  of  the  court's  reasoning: 

"The  statute  provides  that  the  Municipal  Court  of  the 
city  of  Youngstown  shall  have  four  terms  of  court  each  year, 
beginning  on  the  first  day  of  January  and  continue  for  a  period 
of  three  months  each,  so  that  it  is  clearly  disclosed  that  the 
charge,  sentence,  commitment  and  the  order  for  release  were 
all  made  during  the  first  term  of  said  municipal  court  in  this 
year  A.  D.  1918;  therefore,  there  is  no  question  but  that  the 
court  sought  to  modify  or  suspend  the  sentence  during  the 
term  at  which  the  judgment  was  entered." 

Again  the  court  points  out  that  the  limitation  upon  said  power 

is  one  arising  solely  from  the  limit  of  the  term. 

"The  'time  limit'  has  been  held  to  be  the  term  at  which 
judgment  is  entered  and  this  for  the  chief  reason  that  after 
term  time  a  record  is  presumed  to  have  been  made  of  all  orders 
and  judgments  of  the  preceding  term;  that  such  record  is 
complete,  and  the  term  having  been  adjourned,  formally  or  by 
operation  of  law,  the  record  imports  absolute  verity  and  is  un- 
alterable except  as  specifically  provided  by  law." 

The  court's  conclusion  is  announced  as  follows : 

"Therefore,  for  the  reasons  above  given,  and  upon  the 
theory  that  a  court  has  control  over  its  judgments  and  orders 
during  the  term  at  which  they  are  made,  the  judge  of  the 
Municipal  Court  had  a  right  in  the  case  at  bar  to  direct  the 
release  of  the  prisoner." 

It  is  considered  that  the  holding  in  the  above  case  is  hardly  ap- 
plicable to  the  case  of  a  justice  of  the  peace  court,  or  effective  to 
alter  the  rule  announced  in  the  previous  opinions  of  this  depart- 
ment above  noted,  for  the  reason  that  a  justice  of  the  peace  has  no 
"terms  of  court,"  and  it  could  not  be  said  that  the  power  is  to  be  ex- 
ercised without  time  limitation.  In  fact,  it  has  been  judicially  de- 
termined that  inferior  courts  having  no  terms  do  not  come  within 
the  purview  of  the  statutes  or  the  common  law  rule  recognizing  the 
authority  of  courts  of  general  jurisdiction  over  their  records  dur- 
ing term  time. 
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The  case  of  In  re  Blake,  14  O.  D,,  89,  involved  the  power  of 
the  Probate  Court  of  Franklin  County  to  vacate  its  former  judg- 
ment of  commitment  of  a  person  to  the  children's  home,  during  the 
same  term.  Bigger,  J.,  in  considering  the  question,  observed  that 
the  child  had  been  regularly  and  legally  committed  to  the  custody 
of  the  superintendent  of  the  children's  home  and  therefore  his  cus- 
tody is  lawful  unless  the  subsequent  order  of  the  Probate  Court  is 
valid,  by  which  the  court  undertook  to  modify  and  suspend  its  judg- 
ment previously  entered. 

The  first  branch  of  the  syllabus  is  as  follows : 

"Since  the  Probate  Court  is  a  court  of  limited  jurisdic- 
tion, having  no  terms  except  as  provided  by  statute,  the  doc- 
trine that  courts  of  general  jurisdiction,  having  terms,  have 
power  to  vacate  or  modify  their  judgments  during  the  term 
does  not  apply  to  it,  and  it  has  no  power  to  set  aside  or  modify 
its  judgments  legally  entered  except  as  authorized  by  statute." 

Again  the  court  said : 

"The  Probate  Court  having  no  terms,  except  for  the  pur- 
poses provided  by  statute,  and  being  a  court  of  limited  juris- 
diction, does  not  seem  to  be  empowered  to  set  aside  or  modify 
its  judgment  legally  entered,  except  as  it  is  authorized  to  do 
so  by  statute. 

The  doctrine  that  courts  of  general  jurisdiction  have  con- 
trol over  their  judgments  during  the  term  and  may  vacate  and 
modify  them,  cannot  be  made  to  apply  to  the  Probate  Court, 
it  being  open  at  all  times  and  having  no  terms." 

The  determination  of  the  case  was  made  in  the  following  lan- 
guage : 

"Where  a  minor  child  has  been  taken  from  its  parents  and 
committed  to  a  children's  home  in  a  regular  and  legal  manner 
by  the  probate  court  under  Section  3140a,  Rev.  Stat.,  such 
court  cannot  vacate  or  modify  its  judgment  regularly  entered 
therein  except  on  an  application  made  and  rehearing  granted 
after  the  term  under  Section  5354  to  5365,  Rev.  Stat.,  and 
an  order  based  upon  the  application  and  rehearing  before  the 
expiration  of  the  term,  as  designated  in  Section  5365,  Rev. 
Stat.,  suspending  the  former  judgment  regularly  entered  and 
directing  the  return  of  the  child  to  its  parents,  is  void  and  a 
writ  of  habeas  corpus  to  regain  possession  of  the  child  under 
such  order  will  be  refused." 

The  same  view  was  entertained  by  the  court  in  Kinsella  v.  De- 
Camp,  15  0.  C.  C,  494.  The  second  branch  of  the  syllabus  is  as 
follows : 
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"Where  a  judgment  has  been  rendered  or  an  order  made 
at  one  term  of  the  court,  which  has  been  correctly  entered  upon 
the  journal,  and  no  motion  for  a  new  trial  has  been  filed,  but 
the  court,  on  reflection  or  otherwise,  becomes  satisfied  that  it 
should  not  have  been  made  or  entered,  it  may  at  the  same  term 
of  the  court  be  vacated  by  it,  under  the  general  power  of 
courts  of  general  jurisdiction  to  control  its  judgments  during 
the  term  at  which  they  were  rendered.  But  this  only  applies 
to  courts  of  general  jurisdiction  which  have  regular  terms." 

In  pointing  out  thaj  the  power  to  modify  its  judgments  could 

not  be  recognized  in  courts  having  no  terms,  the  court  said : 

"If  the  court  had  a  right  to  do  this  when  it  did,  and  as  it 
did,  it  would  have  the  right  to  do  it  ten  years  after  that  time, 
which  would  be  contrary  to  settled  and  acknowledged  prin- 
ciples of  law,  and  could  not  be  properly  done  by  any  court  of 
general  or  special  jurisdiction  without  express  authority  to  do 
it  conferred  by  statute." 

In  Building  &  Loan  Co.  v.  Spiegel,  et  al.,  12  O.  C.  C,  761,  the 

court  said,  with  reference  to  the  jurisdiction  of  the  court  of  limited 

jurisdiction,  being  the  probate  court  in  that  case: 

"When  a  matter  has  been  controverted  and  the  court  has 
decided  the  question,  and  the  judgment  of  the  court  has  been 
correctly  placed  on  the  journal,  it  is  final  as  to  the  power  of 
the  court  to  change,  except  as  pointed  out  by  the  statute." 

In  Kingsborough  v.  Tousley,  56  O.  S.,  450.  the  court,  in  consid- 
ering the  statutes  providing  for  modification  or  vacation  of  judg- 
ments (Sees.  5354  to  5360  R.  S.)  said: 

"Neither  in  their  terms  nor  in  their  nature  are  these  pro- 
visions of  the  statutes  applicable  to  justices  courts." 


From  what  has  been  said  I  conclude  that  the  general  power  to 
suspend  the  execution  of  sentence,  or  modify  judgments  during  the 
term  at  which  they  are  entered,  is  not  an  attribute  of  the  courts  of 
limited  and  special  jurisdiction  and  without  terms,  such  as  justices 
of  the  peace,  and  therefore,  I  advise  that  in  the  case  presented  in 
your  inquiry  the  justice  of  the  peace  was  without  authority  to  is- 
sue the  order  in  question. 
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Where  Township  Trustees  Make  a  Levy  for  Road  Purposes  Under 
Section  3298-15d,  General  Code,  all  the  Taxable  Property  of  the 
Township  Including  that  of  Municipal  Corporations  Therein,  is 
Subject  to  Such  Levy. 


No.  207— (Opinion  Dated  April  17,  1919.) 

Hon.  G.  B.  Findley,  Prosecuting  Attorney,  Elyria,  Ohio. 

Dear  Sir:  Under  date  April  2, 1919,  you  submit  for  the  opinion 
of  this  department  the  following : 

"I  am  interested  to  know  whether  township  trustees  have 
the  right  under  Section  3298-1  General  Code  (106  O.  K,  569), 
in  raising  money  for  the  improvement  of  roads  within  the 
township,  to  levy  a  tax  both  upon  the  property  of  the  township 
and  upon  that  of  a  municipal  corporation  situated  therein." 

Said  Section  3298-1,  to  which  you  refer,  is  found  in  its  present 
form  in  107  0.  L.,  73.  It  is  the  opening  section  of  a  series  of  stat- 
utes (Sec.  3298-1  to  3298-15a)  which  vest  in  township  trustees 
authority  to  construct  roads.  The  cost  of  improvements  under- 
taken by  virtue  of  said  series  of  statutes,  may,  according  to  the 
terms  of  Section  3298-13  (107  O.  L.,  77)  be  paid  partly  by  assess- 
ment and  partly  "out  of  the  proceeds  of  any  levy  or  levies  for  road 
purposes  upon  the  grand  duplicate  of  all  the  taxable  property  in  the 
township."  Specific  authority  for  the  making  of  the  tax  levy  is 
given  in  Section  3298-15d  (107  0.  L.,  79),  which  section  is  here 
quoted  in  full: 

"The  proportion  of  the  compensation,  damages,  costs  and 
expenses  of  such  improvement  to  be  paid  by  the  township  shall 
be  paid  out  of  any  road  improvement  fund  available  therefor. 
For  the  purpose  of  providing  by  taxation  a  fund  for  the  pay- 
ment of  the  township's  proportion  of  the  compensation,  dam- 
ages, costs  and  expenses  of  constructing,  reconstructing,  re- 
surfacing, or  improving  roads  under  the  provisions  of  Section 
3298-1  to  3298-15n  inclusive  of  the  General  Code  and  for  the 
purpose  of  maintaining,  repairing  or  dragging  any  public  road, 
or  roads,  or  part  thereof,  under  their  jurisdiction  in  the  man- 
ner provided  in  Sections  3370  to  3376  inclusive,  of  the  General 
Code,  the  board  of  trustees  of  any  township  is  hereby  author- 
ized to  levy  annually  a  tax  not  exceeding  three  mills  upon  each 
dollar  of  the  taxable  property  of  said  township.  Said  levy 
shall  be  in  addition  to  all  other  levies  authorized  by  law  for 
township  purposes  and  subject  only  to  the  limitation  on  the 
combined  maximum  rate  for  all  taxes  now  in  force.  The  taxes 
so  authorized  to  be  levied  shall  be  placed  by  the  county  audi- 
tor upon  the  tax  duplicate  against  the  taxable  property  of  the 
township  and  collected  by  the  county  treasurer  as  other  taxes. 


216  Department  Reports 

When  collected  such  taxes  shall  be  paid  to  the  treasurer  of  the 
township  from  which  they  are  collected  and  tlj^  money  so  re- 
ceived shall  be  under  the  control  of  the  township  trustees  of 
such  township  for  the  purposes  for  which  such  taxes  were 
levied," 

Language  very  similar  to  that  of  the  section  just  quoted  is 

found  in  Sections  1222  (107  O.  L.,  132)  and  6927  (107  O.  L.,  101), 
relating  respectively  to  levies  of  taxes  for  township's  share  of  cost 

of  improvements  under  the  supervision  of  the  State  Highway  De- 
partment, and  under  the  supervision  of  the  Cotinty  Commissioners. 
A  reading  of  Sections  3298-13  and  3298-15d  would  seem  to 
leave  little  room  for  doubt  that  the  legislature  intended  the  levy 
to  include  property  within  a  municipal  corporation  situate  in  the 
township;  but  if  there  can  be  any  doubt  on  that  score,  it  is  cer- 
tainly dispelled  by  reference  to  Sections  3298-25  to  3298-53  (107 
O.  L.  83)  which  provide  for  the  creation  of  "road  districts"  em- 
bracing the  territory  of  a  township  outside  of  municipal  corpora- 
tions therein,  and  the  levying  of  a  tax  on  the  taxable  property  of 
said  district — the  very  object  of  this  series  of  statutes  being  to 
guard  against  situations  wherein  an  already  high  rate  in  a  mu- 
nicipality might  make  inadvisable  the  levying  of  a  tax  on  all  the 
taxable  property  of  the  township,  and  to  leave  a  way  open  for  the 
raising  of  funds  for  improvements  under  the  direction  of  town- 
ship trustees  through  the  levying  of  a  tax  on  all  the  property  of 
the  township  outside  of  municipal  corporations  therein.  Further- 
more, Section  3298-18  (107  0.  L.,  82)  which  has  reference,  among 
other  things,  to  creating  a  township  fund  for  the  dragging,  main- 
tenance and  repair  of  roads,  provides  for  a  levy  "upon  all  the  tax- 
able property  of  the  township  outside  of  any  incorporated  village 
or  city,  or  part  thereof  therein  situated." 

You  are  therefore  advised  that  a  levy  made  by  virtue  of  Section 
3298-15d  is  applicable  to  all  the  taxable  property  of  the  township, 
including  that  of  municipal  corporations  therein. 
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SYLLABI  OF  REPORTED  CASES 

MATHIAS,  J. 

16145— Artman  Wertenberger  v. 
The  State  of  Ohio. 

Error  to  the  Court  of  Appeals  of 
Stark  county. 

ROBINSON,  J. 

1.  Under  Section  13675,  General 
Code,  the  court  is  authorized  but  not 
required  at  the  conclusion  of  the  evi- 
dence, upon  the  request  of  the  state 
or  of  the  accused,  to  charge  the  jury 
before  argument  upon  the  points  of 
law  requested  and  pertinent  to  the 
case.  (Blackstone  v.  State,  23  Ohio 
St.,  146,  approved  and  followed.) 

2.  In  a  prosecution  under  Secticn 
13671,  General  Code,  a  charge. 
*Though  you  are  advised  by  the 
court  not  to  convict  the  '  defendant 
upon  the  uncorroboarted  testimony 
of  Irene  Moore,  yet  it  is  not  neces- 
sary that  the  crime  charged  be 
proven  independently  of  the  testi- 
mony of  said  Irene  Moore,  or  that 
the  testimony  of  Irene  Moore  be  cor- 
roborated in  every  particular,  but  it 
is  only  necessary  that  there  be  cir- 
cumstantial or  direct  evidence  in  ad- 
dition to  the  testimony  of  Irene 
Moore  tending  to  connect  the  defend- 
ant with  the  crime  charged  and  to 
prove  some  of  the  material  facts  tes- 
tified to  by  Irene  Moore,"  is  subject 
to  the  interpretation  that  a  corrobo- 
ration as  to  a  material  fact  other 
than  the  wrongful  intercourse  of  the 
accused  with  the  prosecuting  witness 
would  warrant  a  conviction,  and  is 
therefore  erroneous. 

3.  In  the  trial  of  a  criminal  case 
the  admission  of  the  affidavit  charg- 
ing the  offense  before  the  magistrate 
as  evidence  in  behalf  of  the  state,  is 
erroneous. 

4.  In  the  prosecution  under  Sec- 
tion 18671,  General  Code,  it  is  error 
to  admit  as  evidence  in  behalf  of  ihfs 
state  an  affidavit  charging  the  ac- 
cused with  being  the  father  of  the 
bastard  child  of  the  pupil. 

Judgment  reversed  and  cause  re- 
mand^. 

Nichols,  C.  J.,  Johnson  and  Dona- 
hue, JJ.,  concur. 


16018 — John  Dubois  v.  Perley  At- 
kinson Coen,  Exr. 

Error  to  the  Sourt  of  Appeals  of 
Belmont  county. 
JONES,  J. 

1.  In  order  to  ascertain  the  mean- 
ing of  doubtful  terms  in  an  act,  re- 
course may  be  had  to  the  title  of  the 
act  as  an  aid  in  construing  such 
terms.  The  purpose  of  the  husband 
and  wife  act  of  March  19,  1887  (84 
0.  L.,  132),  as  shown  by  its  title  was, 
''To  define  the  rights  and  liabilities 
of  husband  and  wife."  Among  other 
rights  and  liabilities  brought  within 
the  scope  of  the  act  was  the  liability 
of  their  respetcive  estates  to  respond 
to    dower   and   distribuitive   share. 

2.  Section  7999,  General  Code,  of 
that  act,  eliminates  the  contractual 
restrictions  that  fettered  the  wife  at 
common  law  and  gives  to  her  the 
same  freedom  of  contract  which  the 
husband  may  have.  But  in  transac- 
tions between  themselves,  both  »re 
subject  to  the  equitable  rules  con- 
trolling persons  occupying  confiden- 
tial relations. 

3.  Section  8000,  General.  Code,  of 
that  act,  is  a  limitation  imposedd  odn 
the  right  of  contract  between  them- 
selves, in  that  they  may  "alter  their 
legal  relations"  excej)t  by  the  meth- 
od and  to  the  extent  therein  stated.  , 

4.  The  term  "legal  relations"  used 
in  the  act  comprises  not  only  the 
purely  martial  relations  existing  be- 
tween them  but  also  the  property 
provisions  which  the  law  gave  to 
each  upon  the  death  of  a  consort 

5.  A  husband  and  wife  living  to- 
gether cannot  alter  their  legal  nla- 
tions  by  a  post-nuptial  agreement 
contracting  away  the  dower  rights 
and  distributive  share  provided  for 
each  of  them  under  the  act  aforesaid. 

6.  A  husband  and  wife  living  to- 
gether agreed  in  writing  that,  for 
the  sum  of  $25,000,  evidenced  by  five 
promissory  notes  given  by  the  for- 
mer to  the  wife,  the  latter  would  re- 
lease all  of  her  interests  in  his  es- 
tate, including  her  right  of  distribu- 
tive share  and  inchoate  dower  there- 
in. Upon  deecase  of  the  wife,  her 
executor  sued  the  husband     on     the 


217 


218 


Depabtmbnt  Rbpoets 


note  last  due:  Held,  there  can  be  no 
recovery. 

Judgment  reversed. 

Matthias,  onahue  and  Robinson, 
JJ.,  concur. 

Johnson,  J.,  concurs  in  the  judj^- 
ment.  Nichols,  C.  J.,  and  Wana- 
maker,  J.,  dissent. 


lie  nuisance,  injunction  is  the  proper 
remedy. 

Judgment  reversed. 

Nichols,  C.  J.,  Matthias,  Wanamak- 
er,  and  Robinson,  JJ.,  concur. 


16032— The  City  of  Mt.  Vernofi, 
Ohio  V.  Berman  and  Reed. 

Error  to  the  Court  of  Appeals  of 
Knox  county. 
JOHNSON,  J. 

1.  The  paramount  purpose  for 
which  the  streets  of  a  municipality 
are  dedicated  and  opened  is  to  facili- 
tate travel  and  transportation.  They 
are  held  in  trust  for  the  benefit  of 
the  public  and  are  required  to  be 
kept  open  and  free  from  nuisance. 

2.  Rights  in  streets  or  highways 
granted  to  public  service  corpora- 
tions  are  at  all  times  held  in  sulM)rdi- 
nation  to  the  superior  public  rights 

3.  .  The  grantee  of  a  franchise 
from  a  municipality  to  construct  and 
operate  a  street  railway  in  its 
streets  accepts  the  grant  with  knowl- 
edge of  the  dominant  rights  of  the 
public  and  that  the  municipality  has 
not  the  full  powers  of  an  individual 
in  making  the  contract;  and  in  the 
absence  t>f  valid  provisions  in  the 
contract  there  is  no  implication  that 
on  the  expiration  of  the  franchise,  or 
its  forfeiture  .for  non-compliance 
wtih  its  terms,  the  grantee  may  tear 
up  the  streets  in  order  to  remove  its 
tracks  without  restoring  them  to  the 
condition  in  which  it  found  them. 

4.  An  adequate  remedy  is  one  that 
affords  complete  relief  with  reference 
to  the  particular  matter  in  contro- 
versy, and  which  is  appropriate  to  the 
circumstances  of  the  case;  and  when 
the  conceded  facts  show  that  defen- 
dants contemplate  the  doing  of  things 
that  will  constitute  a  continuing  pub- 


16188 — Eugene     Rider    vs.   Chester 
Crobaugh,  et  al.    Error  to  the  Court  of 
Appeals  of  Cuyahoga  County. 
JONES,  J. 

1.  The  lien  of  a  mortgage,  although 
given  for  the  avowed  purpose  of  Im- 
proving real  estate,  and  not  contain- 
ing the  covenants  provided  in  Section 
8321-1,  General  Code  (106  O.  L.,  531), 
is  prior  to  mechanics'  and  material 
men's  liens  if  such  mortgage  was  filed 
for  record  before  work  had  begun  or 
materials  furnished  on  the  improve* 
ment. 

2.  Separate  contracts  were  made  for 
building  construction  and  work  ob- 
viously begun  thereon  before  the  rec- 
ord of  a  non-construction  mortgage; 
later,  other  liens  were  perfected  for 
labor  done  and  materials  furnished  un- 
der contracts  made  subsequent  to  aucb 
recording.  Under  the  provisions  of 
Section  8321,  General  Code,  (103  O.  L., 
376),  all  such  liens  are  preferred  with- 
out priority  to  a  mortgage  recorded 
subsequent  to  the  commencement  of 
said  construction. 

3.  Section  8542,  General  Code,  giv- 
ing mortgages  a  lien  from  the  date  of 
filing,  is  still  effective  but  it  must 
yield  to  a  later  act  giving  mechanics 
and  material  men  preference  over  a 
mortgage  filed  for  record  subsequent 
to  the  commencement  of  the  improve- 
ment. 

4.  If  it  is  reasonably  apparent  to  the 
mortgagee  that  the  construction,  ex- 
cavation or  improvement  had  not  act- 
ually and  obviously  commenced  when 
the  mortgage  was  filed  for  record,  then 
such  mortgage  would  retain  priority. 

Judgment  modified. 
Nicholas,  C.  J.,  Matthias,    Johnson, 
Wanamaker  and  Robinson,  JJ.  concur. 
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MOTION  DOCKET 

10119  —  Charles  W.  Hammond, 
County  Treas.,  v.  Jt>hn  H.  Winder,  Re- 
ceiver. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Perry  county 
to  certify  its  record.    Sustained. 

10130  —  George  Burdette  v.  The 
George  Wilson  &  Sons  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Liucas  county  to  certify-  its 
record.    Overruled. 

10131  —  George  Burdette  v.  The 
George  H.  Wilson  &  'Sons  Co.  Motion 
by  defendant  to  dismiss  petition  in 
error  in  cause  No.  16258  on  the  gen- 
eral' docket.     Sustained. 

10132 — ^John  Egan  v.  Peter  McSor- 
ley  et  al.  Motion  for  an*  order  direct- 
ing the  Court  of  Appeals  of  Crawford 
county  to  certify  its  record.  Over- 
ruled. 

10136  —  Joseph  Nast  v.  Adolph 
Meyer.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Lucas 
county  to  certify  its  record.  Over- 
ruled. 

10136 — Otho  W.  Kennedy,  Admr.. 
V.  I.  N.  Latchaw.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Crawford  county  to  certify  its  rec- 
ord.    Sustained. 

10138 — ^James  M.  McClelland,  Guar- 
dian, et  al.  V.  State  of  Ohio  ex  rel. 
George  W.  Clark  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Tuscarawas  county  to  certify  its 
record.     Sustained. 


10141— In  re  Estate  of  O.  B.  Sel- 
fridge,  Deceased — W.  L.  Rodgers,  Ad- 
ministrator, V.  O.  B.  Selfridge.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Allen  county  to  certify  its 
record.    Overruled. 

10142— State  of  Ohio  v.  Walter 
Richardson.  Motion  for  leave  to  file 
petition  in  error  to  the  Court  of  Ap- 
peals of  Mahoning  county.    Sustained. 

GENERAL  DOCKET 

15786 — State  of  Ohio  ex  rel.  The 
Franklin  County  Agricultural  Society 
V.  William  Stroup  et  al.  In  mandamus. 
Writ  denied. 

15877 — Harold  Ross,  an  Infant,  v. 
Joseph  Hebenstreit.  Hamilton.  Judg- 
ment reversed  on  authority  of  Ziehm 
V.  Vale,  98  Ohio  St.,  306. 

16081 — Eli  M.  West,  Receiver,  v. 
David  H.  Krenkler.  Marion.  Settled 
and  dismissed  by  consent  of  parties. 

16107— The  Ohio  Electric  Ry  Co.  v. 
Wilbur  S.  Morse  et  al.  Lucas. 
Judgment  reversed. 

16150— Alice  E.  Snider,  Admx..  v. 
The  Brie  Railroad  Co.  TrumhuU. 
Judgment  reversed.  Cause  remanded 
on  authority  of  Stugard  v.  Railroad, 
92  Ohio  St.,  318. 

16161— State  of  Ohio  v.  James  Mor- 
gan«  Williams.  Judgment  of  Court  of 
Appeals  reversed  and  that  of  Common 
Pleas  affirmed. 
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NEW  CORPORATIONS 

Avondale  Steam  Laundry  Co.,  Cin- 
cinnati, $10,000.  Clifford  C.  Hurley, 
Charles  Hart,  George  Sandman,  John 
KeKlly,  A.  Overman. 

Ansonla  Co.,  Ansonia,  $80,000.  C.  E. 
Covert,  H.  C.  Williams,  Alonzo  H. 
Gentry,  William  H.  Hill,  A.  H.  Pater- 
son.  (Constructing  and  maintaining 
hotels,  offices,  etc.) 

Beaver  Oil  Co.,  Cincinnati,  $100,000. 
Charles  B.  Terry,  John  U  Schrimper, 
H.  J.  Wolter,  L.  D.  Potter,  William  P. 
Hohmann. 

Community  Building  Co.,  Akron, 
$50,000.  M.  S.  Long,  H.  E.  Andress, 
C.  G.  Wise,  D.  W.  Maxon,  M.  M.  Rigle. 

Sity  Millwrighting  Co.,  Cleveland, 
$10,000.  Fred  M.  Schmoldt,  Ray 
Schmoldt,  Arthur  W.  Schmoldt,  Anna 
Schmoldt,  F.  J.  Schmoldt. 

Cleveland,  Italian  Savings  Bank  Co., 
Cleveland,  $50,000.  R.  J.  Lamb,  F.  G. 
Behringer,  E.  B.  Underhill,  J.  L. 
Vaughan,  O.  G.  Melaragne. 

Essenkay-Cleveland  Co.,  Cleveland, 
$10,000.  W.  C.  Merrick,  A.  K.  Kelley, 
L.  C.  Wykoff,  Charles  Follett,  W.  B. 
Stewart.  (Manufacturing  and  selling 
automobile  accessories.) 

Federated  Merchants'  Delivery  Co., 
Cleveland,  $10,000.     Aired  L.  Gordon, 

A.  M.  Gordon,   Trafton  Pullen,  I.     R. 
Wlnsper,  C.  L.  Lelninger. 

Federated  Merchants'  Advertising 
League  Ck>.,  Cleveland,  $10,000.  Aired 
L.  Gordon,  A.  M.  Gordon,  Trafton  Pul- 
len, I.  R.  Winsper,  C.  L.  Leininger. 

H.  L.  Hurst  Manufacturing  Corpor- 
ation Co.,  Greenwich.  $500,000.  H.  L. 
Hurst,  E.  H.  Lamiell,  C.  C.  Bebout,  C. 

B.  Stuart,  John  C.  Welty. 

Kirby  Realty  Co.,  Akron,  $25,000. 
Isadore  Brown,  Harrj  W.  Holub,  Mar- 
tin M.  Feerer,  M.  E.  Krieger,  R.  L. 
Newton. 

Master  Valve  Co.,  Cleveland,  $100,- 
000.  W.  F.  Maurer.  Norton  McGiffin, 
E.  R.  Dolin,  A.  L.  Maurer,  O.  L.  Kapp- 
ler. 

Newton  Realty  and  Construction 
Co.,  Warren.  $500,000.  T.  J.  Haley,  H. 
M.  Steele,  E.  R.  Smith,  A.  N.  Flora, 
Edward  F.  Clark. 


Spencer  Light  and  Power  Co.,  Spen- 
cer, $40,000.  George  G.  Bouthinon. 
Geo.  E.  Roberts,  Roy  D.  Elder,  C.  R. 
Aldrich,  J.  B.  Firestone. 

Spring  Valley  Milling  Co.,  Spring 
Valley,  $50,000.  T.  M.  Scarff,  J.  A. 
Spitler,  B.  M.  Spitler,  G.  H.  Haines, 
May  C.  Scarff. 

Universal  Clay  Products  Co.,  San- 
dusky, $100,000.  E.  B.  King.  A.  K. 
Nier,  Joseph  G.  Pyle,  Elizabetii  Lutz, 
H.  S.  Rogers,  D.  D.  S 

Tremkul  Realty  Co.,  Cleveland,  $50,- 
000.    C.  M.  Vrootnan.  John  P.  Sturges, 

E.  D.    Hutchinson,   Beth    W.    Denner, 
Helen  M.  O'Boyle. 

Champaign  County  1  elephone  Co., 
Urbana,  $150,000.  R  H.  Murphy,  J.  C. 
Powers.  E.  E.  Chene>.  I.  N.  Keyser,  J. 

F.  Brand. 

Commercial  Warehouses  Co..  Cleve- 
land, $1,000.  Frank  B.  Houghton,  Ed- 
ward Bushnell,  A.  R  Manning,  Jr.,  E. 
A.  Foote,  Benjamin  Holt. 

Firefoam  Service  &  Supply  Co., 
Cleveland,  $25,000.  Louis  E.  Bogen. 
E.  B.  O'Neill,  F.  P.  Stebbins,  M.  F. 
Stock,  Hattie  S   Pogen 

Gasser  EJuclid  Co..  Cleveland,  $10,- 
000.  R.  H.  Jamiso^i  R.  Hall,  J.  H. 
Kellogg,  1.  Van  Sickle,  H.  Baker. 
(Building  hotels,  dealing  in  real  es- 
tate, etc.) 

Kozak  Co.,  Clrcinnntl,  $10,000.  Chas. 
E.  Dornette,  George  A.  Dornette,  John 

G.  Robinson,  Jr.,  Irene  Scnlicht,  Ada 
E.  Auberger. 

I.  W.  Kelley  Co.,  (Cleveland.  $200.- 
000.  L.  W.  Kblley,  W.  H.  Davis,  W. 
H.  Whitney,  Jr.  Trafton  M.  Dye.  Paul 
Keough.     (Brokerage  business.) 

Main  Electric  '^o.,  Akron.  $5,000.  I. 
Sacks,  J.  Spielman,  R.  R.  Orzeb,  S.  & 
Kest,  Sam  Rembrandt. 

Raeder  Sand  and  Gravel  Co.,  Can- 
ton, $150,000.  L  D  Bianchard,  R.  C. 
Flack.  Ed.  W.  Markling,  Ed.  W.  Mor- 
row, Clifford  Morrow. 

Richstone  Realty  Co.,  Akron,  $25.- 
000.  A.  W.  Sweeny,  V.  Maginnis.  A.  I. 
Killinger,  Wm.  A.  Linbacher,  C.  W. 
Myers. 

Union  Savings  and  Loan  Associa- 
tion,  Springfield,  $10,000.     C.  A.  Dar- 

220 


Sbcbbtaby  of  State 


221 


nell,  Clarence  F.  Keller.  D.  D.  S.,  Chas. 
Hardin,  Arthur  C.  Bell,  Edward  M. 
Johnson,  William  Eddy,  C.  M.  Patter- 
son G.  Henry  f^ewis,  George  C.  Jack- 
son. 

Uzo'id  Tire  ft  Rim  Co.,  Cleveland, 
nO,000.  J.  Miller,  Howell  Hinds,  H. 
H.  Douglas,  James  Macfadyean,  C.  H. 
McKeown. 

West  End  Realty  Co.,  Lima,  $100,- 
OOO.  W.  C.  Bradley,  Frank  Kom- 
mlnsk,  L.  C.  Townsend,  1.  F.  Stelner, 
George  H.  Metheany,  N.  L.  Michael,  F. 
L  Maire. 

Capitol  Fuel  Co.,  Cleveland,  $100,- 
000.  M.  J.  Walsh,  John  R.  Walsh,  P. 
A.  Jones,  A.  M.  Kline,  M.  J.  Kennedy, 
H.  A.  Hauxhurst. 

Cummins-Blair  Co.,  Cleveland,  f50,- 
000.  J.  H.  Orgill,  Rose  B.  Gold,  G.  W. 
Poppleton,  H.  H.  Felsman,  C.  E.  Mel- 
len. 

Columhus  Aviation  Co.,  Columbus, 
110,000.  Edward  J.  Hummel,  U  H. 
Innis.  A.  O.  Innis,  Charles  A.  Pavey, 
Arnold  R.  McCliutock,  Ralph  G.  Canny. 

Cordola  Co.,  Cincinnati,  ^5,000.  Hen- 
ry A.  Marks,  M.  H.  Mayer,  K.  M.  Bros- 
nan,  Charles  Boehmer,  Fred  Bolte. 

Har-Mac  Oil  Co.,  London,  $5,000.    J. 

E.  Harper,  W.  W.  McDonald,  Charles 
Klever,  W.  E.  Farrar,  John  Minter. 

Koetter»<;}azlay  Co.,  Cincinnati,  $20,- 
000.  George  J.  Koetters,  A.  E.  Gazlay, 
A.  Gazlay,  Samuel  Hemdon,  Thome 
Baker. 

Kelling-Whitehead  Co.,  Elyria,  $5,- 
000.    N.  F.  KelUng,  K.  M.  Whitehead, 

F.  B.  Stetson,  F.  E.  Moore,  £2ulalia 
Stacke. 

Kopp  Candy  Co.,  Uhrichsville,  |15,- 
000.  W.  B.  Devine.  Track  Wa|3k.  Ja- 
cob Kopp,  M.  M.  Cummings,  J.  A. 
Barkley. 

Ohio  Utilities  Service  Co.,  Columbus, 
15.000.  Charles  Bitmore,  Ralph  Madi- 
son, J.  C.  Martin,  A.  M.  Martin,  L.  C. 
Peterman. 

Producers'  Sand  and  Gravel  Co., 
Clereland.  $50,000.  Charles  H.  Miller, 
Carl  H.  Miller,  Walter  W.  Gelger,  W. 
C.  McCuUough,  E.  J.  Hart. 

Tanian'8  Baking  Co.,  Columbus,  $75,- 
000.  B.  Lt  Tanian,  Jr.,  Sidney  F. 
Gress,  Claude  Meeker,  L.  M.  Sandles, 
R.  E.  Streng. 

Union  Garage  Co.,  Cleveland,  $10,- 
000.  William  S.  Salisbury,  J.  H.  Mor- 
ris, H.  M.  Frantz,  I.  C.  Frantz,  L.  M. 
Xook. 

Water  Weighing  Machine  Co.,  Piqua, 
110,000.     W.     E.     Turner,       Maurice 


Wolfe,  Charles  E.  Hicks,  S.  N.  Ami, 
Myrtle  Hester. 

Adena  Real  Estate  axfd  Investment 
Co.,  Adena,  $30,000.    Charles  C.  Twee 
dy,  W.  H.  Bemhard,    A.  E.  Stringer 
Ray  W.  Moore,  Lewis  S.  Moscrip. 

Ashland  Tire  ft  Rubber  Co.,  Ash 
land,  $1,000.  Harry  L.  Feibel,  A.  J 
Pejsa,  M.  T.  Vollmer,  L.  M.  Sewell.  S 
A.  Williamson. 

Crockery  City  Ice  &  Products  Co. 
East  Liverpool,  $200,000.  A.  E.  Web 
ber,  J.  B.  McDonald,  Tom  Nicol,  T.  C 
Forster,  Jr.,  L.  C.  Webber. 

Cleveland-Oklahoma    Producing    Oil 
Co.,  Cleveland,  $250,000.    P.  H.  Berry 
J.  M.  Strejcek,  J.  H.  Geslng,     J.     M 
Ickes,  F.  H.  Vacker. 

Ferguson  Industrial  Co.,  Toledo,  $5, 
000.  J.  E.  Ferguson,  C.  H.  Dexheimer 
A.  E.  Dexheimer,  T.  E.  Ferguson,  B.  M 
Ferguson. 

Jakab  Co.,  Cleveland,  $30,000.  W 
A.  Kane,  M.  U.  McF^dden,  J.  P.  Friedl 
M.  F.  McF&dden,  Louis  A.  Luckmeier 

North   Robinson     Equity  Exchange 
Co.,  North  Robinson,  $15,000.     W.  H 
Leapley,  Morris  Knisely,  James  Deck 
er,  W.  S.  Kiess,  George  F.  Kaler. 

C.  ft  G.  Shoe  Co.,  Cleveland,  $15,000 
Joseph  Oppenhelmer,  Joseph  Gross 
man,  Leo  Oppenheim,  Wm.  F.  Waldel 
sen,  Abner  Jacobson. 

Smith-Herrman  Co.,  Cincinnati,  $20,- 
000.  Stanley  C.  Smith.  Charles  H. 
Hermann,  John*  L.  Hawkins,  Ray 
Hicks,  W.  F.  North. 

Sidney  Smith  Specialty  Co.,  Colum- 
bus, $10,000.  J.  H.  Huhleman,  M.  K. 
Hamilton,  C.  H.  Hamilton,  H.  O.  Smith, 
Sidney  Smith. 

Troy  Grain  and  Supply  Co.,  Troy, 
$30,000.  Dan  Longendelpher,  Bert  Fa- 
vorite. Albert  Krous,  Davis  Martindale, 
A.  E.  Fessler. 

Farm  and  Home  Supply  Co.,  Fre- 
mont, $250,000.  D.  W.  Cushman,  E.  U. 
Hirt.  A.  W.  Overmyer,  J.  L.  Reineck. 
R.  G.  Lucas. 

American  Foreign  Exchange  Co., 
Cleveland,  $10,000.  Henry  Zupnick, 
Paul  Natoni.  Jesse  Seidman,  R.  Nagel, 
E.  H.  DeWelies. 

Baird  ft  Hall  Nursery  Co.,  Troy, 
$40,000.  Clay  Baird,  G.  Gordon  Hall. 
Daniel  T.  McNulty,  Allen  Whited. 
Baird  Broomhall. 

B.  M.  Sallot  Battery  Co..  Cleveland. 
$10,000.  Marcella  M.  Sallot.  Edward 
Hobdy,  Cormen  F.  Fenech,  James  J. 
Bropson,  Edward  F.  Bohm.  (Auto  and 
vehicle  service.) 
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Cohn-Seldman  Drug  Co.,  Cleveland 
15,000.  A.  W.  Haiman,  Edward  A 
Cohn,  €harle8*H.  Seidman,  B.  M.  Chal 
onpka,  D.  J.  Zlnner. 

Cambridge  Realty  Co.,  Toledo,  $26, 
000.  James  T.  McMahon,  John.  B.  Mc 
Mahon,  O.  J.  Smith,  C.  W.  P.  Kirkley 
B.  C.  Swisher. 

Kimes-Lee  Realty  Co.,  Cleveland 
$25,000.  W.  H.  McMorris,  Cedrlc  G 
Smith,  Wm.  R.  Miller,  William  Roth 
en  berg,  Julian  M.  Andrus. 

Loyal  Order  of  Moose  Athletic  Club 
Co.,  Sandusky,  $100.  John  Keaney 
William  Hintz,  R.  S.  Walsh,  John  H 
Higgins,  Wm.  Qrathwohl. 

Ohio  Milling  and  Feed  Co.,  Youngs 
town,  $100,000.  George  S.  Bishop,  D 
H.  Owen,  C.  A.  Ormsby,  C.  L.  Baldwin 
H.  C.  Hoffman. 

Pistolite  Manufacturing  Co.,  Cin 
cinnati,  $10,000.  Wm.  J.  Henthom 
George  P.  Houston,  Max  E.  Hopkins 
Philip  Boettinger,  Anguline  Gruenln 
ger,  E2dwin  A.  Freund. 

Simplex  System  Co.,  Columbus,  $25, 
000.  F.  R.  Shepherd,  F.  B.  Bues,  G.  W 
Cable,  J.  G.  Ritter,  I.  H.  Pohl. 

Ben  Suttman  Clothing  Co.,  Miamis 
burg,  $30,000.  Ben  Suttman,  Henry 
Suttman,  Joe  Schmitz,  J.  Shep  Mc 
Knight,  S.  E.  Waters. 

Bulflnch-Patterson  Hardware  Co. 
Niles,  $10,000.  Dorothy  Bulfinch 
Ralph  Patterson,  Milfred  Bulfinch 
Grace  Eustis,  R.  W.  John. 

Davis-Brown  Automotlves  Co. 
Cleveland,  $10,000.  James  F.  Brown 
Forest  I.  Davis,  Charles  Brugge,  Otilla 
G.  Brown,  Francis  R.  Davis. 

Farm  Products  Building  Co.,  Akron 
$300,000.  Samuel  H.  Miller,  George 
Landis,  L.  Robert  Houston,  Lewis  G 
Hochberg,  John  A.  Dunn. 

J.  F.  Grampp  Distributing  Co.,  Ak 
ron,  $25,000.  Earnest  E.  Zesiger,  Dean 
F.  May,  J.  F.  Grampp,  Grace  Tritt 
Robert  F.  Quillman. 

Lithuanian  Mortgage  Co.,  Cleveland 
$50,000.     A.    B.    Barteszewicz,     Peter 
Muliolis,  L.  Moskalenko,  S.  Zaborskis 
K.   Howe. 

Lakeview  Farms  Building  Co.,  Ak 
ron,  $50,000.  George  P.  Hoffman,  P.  E 
McAllister,  J.  E.  Swain,  Agatha  Doer 
ner,  Vida  P.  Hoffman 

Market  Square  Tire  &  Supply  Co. 
Cleveland,  $10,000.     John     P.  Kalina 
Louis  Bammerlin,  A.  J.  Kolus,  Frances 
Harris,  P.  J.  Mulligan. 

MacGrabb  Improvement  Co.,  Cleve- 
land, $5,000.    Bennett  Meyers,  George 


A.  Church,  Ruth  C.  Williams,   A.     B. 
Church,  J.  A.  Church. 

Orchard  Hill  Allotment  Co.,  Akron. 
$1-50,000.  Samuel  H.  Miller,  George 
Landis,  L.  Robert  Houston,  Lewis  G. 
Hochberg,  John  A.  Dunn. 

Portsmouth  Refrigeration  Co.,  Ports- 
mouth, $100,000.  G.  V.  Thompson,  F. 
E.  Selby,  G.  E.  Shinkle,  Clinton  M. 
Searl,  F.  M.  Livezey. 

R.  J.  Thacker  Co.,  New  Lexington, 
$200,000.  R.  J.  Thacker,  Frank  D.  Rar- 
ick,  J.  O.  Newlon,  Wm.  E.  Switzer,  Or- 
rin  E.  Rose.  (Merchandise  and  whole- 
sale grocery.) 

Tiffin  Sigma  Theatre  Co.,  Tiffin. 
$10,000.  A.  J.  Ritzier,  D.  H.  Kirwan,  L 
E.  Wright,  E.  B.  Ritzier,  lone  £. 
Wright. 

Alloy  Parts  Manufacturing  Co..  Can- 
ton, $250,000.  P.  Miller,  H.  M.  Hlner, 
John  F.  Blake,  G.  A.  Anderson,  John  T. 
Blake. 

Altamont  Realty  Co.,  Cleveland,  $5.- 
000.  Mark  A.  Copeland,  X.  B.  Mad- 
den. Clayton  Quintrell,  O.  E.  Schultz, 
K.  Droege. 

Brookins  Manufacturing  Co.,  Day- 
ton, $10,000.  Earl  Brookins,  Oliver  B. 
Smith,  Lestere  Miller.  Philip  H.  Rln- 
gel.  William  S.  Brock. 

Cleveland  Creamery  Co.,  Cleveland. 
$15,000.  H.  F.  Meyer,  B.  J.  Erhard.  C. 
M.. Emerson,  Wilfred  Pae,  R.  H.  Gib- 
son. 

Doherty  Manufacturing  Co.,  Cleve- 
land, $10,000.  M.  C.  Ramroth,  George 
P.  Dohert3k  R.  E.  White,  Martin  L. 
Sweeney,  E.  F.  Hayes. 

Eu]id-46th  St.  Garage  Co.,  Cleveland, 
$10,000.  Albert  Wyss,  L.  K.  LeRoy. 
Charles.  A.  Hyde,  E.  W.  Patterson,  M. 
McMahon. 

Excel  Rubber  Co.,  Wadsworth,  $100.- 
000.  Floyd  E.  Stine,  H.  D.  Mench.  R. 
M.  Trump,  M.  W.  Etter,  H.  A.  Smith. 

Finebrand  Fur  Co.,  Cleveland,  $25.- 
000.  George  Laufman.  Arthur  G.  Lauf- 
man,  H.  A.  Rocker,  B.  H.  Schwartz, 
Jos.  Morgenstein. 

Farmers'  Mercantile  Co..  New  Con- 
cord, $50,000.  Bruce  E.  Sandel,  Earl 
M.  McCall,  Charles  E.  Davis.  Warren 

B.  Baughman,  Robert  P.  Moore. 

Oeer-Abbott-Goebel  Co.,  Cleveland. 
$15,000.  Thomas  H.  Geer,  Frank  E. 
Abbott,  John  W.  Goebel,  Edwin  H.  Mc- 
intosh, Karl  H.  Sebelin,  Elsie  L.  Mil- 
ler, M.  Anderson. 

Inside  Realty  Co.,  Akron,  $50,000.  R. 
K.  Crawford,  F.  E.  Smith.  Oakley 
Spaght,  C.  G.  Wise,  D.  W.  Maxon. 
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Lew  Wallace  Co.,  Akron,  150,000. 
Lew  Wallace,  Don  C.  Wallace,  Max  €. 
WaUace,  Carl  W.  Wallace,  J.  Fred 
Smith.     (General  contractipig.) 

Llndenberg-Wilkinson  Sales  Co., 
Columbus,  $100,000.  Robert  Ldnden- 
berg.  E.  A.  Wilkinson,  George  R. 
Hedges,  Herman  R.  Tingley,  Asa  J. 
Hatch. 

Ohio  Hide  &.  Tallo  Co.,  Marion,  $40,- 
000.  A.  G.  KKibler,  M.  M.  Klbler,  L. 
M.  Kibler,  Prank  >!erkt,  E.  A.  Whit- 
cam. 

Wagoner  &  Marsh  Shoe  Co.,  Akron, 
$200,000.  G.  C.  Marsh,  J.  H.  Wagoner, 
Augustus  Yeck,  E«dith  M.  Wagoner,  H. 
E.  Marsh. 

Billow  Undertaking  Co.,  Akron,  $50,- 
000.  George  W.  Billow,  Charles  F. 
BiUow.  Edwin  L.  Billow,  William  C. 
Murray,  Paul  B.  Billow. 

Commercial  Poster  Co.,  Cleyeland, 
$25,000.  Elmer  G.  Derr,  E.  Dudley, 
George  H.  Palmer,  John  E.  Webb,  G. 
0.  Farquharson. 

Cuyahoga  River  Estates  Co.,  Akron, 
165,000.  Lloyd  R.  Read,  Irwin  D.  Al- 
len, Carl  C.  Hoyt,  N.  A.  B.  Brown, 
Daniel  W.  Gallagher. 

Deegan  Brick  &  Tile  Co.,  Coal 
Grove,  $50,000.  J.  G.  Deegan,  J.  F 
Deegan,  A.  L*.  Vass,  D.  M.  Williams 
Martha  D.  Vass,  O.  J.  Deegan,  M.  F 
Deegan. 

Duttenhofer-Stevens  Co.,  Cincinnati 
$200,000.  Val  Duttenhofer,  Jr.,  Clif 
ford  G.  Duttenhofer,  Edward  C.  Stev 
ens,  X.  W.  Asson,  David  P.  Schorr 
(Manufacturing  and  dealing  in  shoes.) 

Ninth  Garage  Co.,  Cleveland,  $700, 
000.  J.  H.  Morris,  G.  Norman  Haas 
H.  M.  Frantz,  I.  C.  Frantz,  L.  M.  Nook 

Freedom  Light  &  Power  Co.,  Pem 
bervllle.  $7,500.  F.  William  Daman 
Fred  W.  Stein,  August  Restemyer 
Henry  Bruning,  H.  Henry  Hills. 

Highway  Publishing  Co.,  Dayton 
$25,000.  H.  A.  Taulmin,  Jr.,  C.  E.  Ger 
ard.  W.  F.  Langefeld,  H.  A.  Estalrook 
J.  B.  Culidge. 

Incandescent  Light  and  Stove  Co. 
Cincinnati,  $50,000.  Paul  J.  Connolly 
Edward  U  Heckel,  Frank  Woodward 
George  W.  Cowles,  Dawson  E.  Brad 
ley. 

Quality  Shop  Co.,  Akron,  $10,000. 
Edward  Roth,  Hall  Whitelock,  Adolph 
Friedman.  J.  Siegelstem,  Norman 
Ness.  (Men's  wearing  apparel,  mis- 
cellaneous.) 

Simplex  Service  Co.,  Dayton.  $25.- 
900.    Thomas  P.  Kahoe,  John  G.  Rlt- 


ter,  Robert  G.  Corwin,  L.  K.  Nevin,  W. 
E.  Long. 

Superior  Lamp  Co.,  Cleveland,  $10,- 
000.  Leo  W\  Schoenfeld,  Regina  Scho- 
enfeld,  Fannie  B.  Stem,  Sidney  D. 
Chimberofl,  M.  P.  Nathanson. 

T.  &  K.  Manufacturing  Co.,  Green- 
ville, $2,000.  W.  J.  Tippett,  James 
Birt,  C.  F.  York,  George  F.  Crawford, 
W.  O.  Small.  (Manufacturing  and  sell- 
ing polishing  compounds,  ink.) 

IncreateN 

Huss  Brothers  Fixture  Co.,  Cincin- 
nati, $5,000  to  $20,000. 

Ohio  Buick  Co..  Cleveland,  $200,000 
to  $1,000,000. 

Robum  Co.,  Logan,  $10,000  to  $50,- 
000. 

Williams  Co.,  Toledo,  $16,000  to 
$100,000. 

Amherbt  News  Co.  Amherst,  $5,000 
to  $10,000. 

M.  A.  &  M.  Wai«tt  Co.,  Cleveland, 
$25,000  to  $65,0.»0. 

Northampton  Milk  Co.,  Cuyahoga 
Falls,  $10,000  to  $50  000. 

Ohio  Plating  ard  Menufacturing  Co., 
Cleveland.  $10.«^00  to  $25,000. 

Automobile  Hospital  Co.,  Cleveland, 
$25,000  to  $100,000. 

Clem  Park  Allotment  Co.,  Akron, 
$500  to  $150,000. 

Cleveland  Safety  Device  Co.,  Clevc 
land,  $1,000  to  $250,000. 

Dollar  Savings  and  T^an  Co.,  Cleve- 
land, $100,000  to  $1,000,000. 

Charles  P.  Miller  Co.,  Toledo.  $10,- 
000  to  $50,000. 

Glow  Electric  Co.,  Cincinnati,  $2.5.- 
000  to  $50,000. 

Howard  &  Barber  Lumber  Co.,  Cin- 
cinnati, $10,000  to  $50,000. 

Liberty  Machine  Tool  Co..  T^amllton, 
$100,000  to  $200,000. 

S turte van t- Jones  Co.,  Toledo,  $25,- 
000  to  $50,000. 

American  Paving  &  Construction 
Co.,  Cleveland,  $1,000  to*  $10,000. 

A.  T.  Nye  &  Son  Co.,  Columbus, 
$100,000  to  $175,000. 

Henderson-Overland  Co.,  Youngs- 
town,  $100,000  to  $350,000. 

Quality  Brands  Co.,  Cleveland,  $20,- 
000  to  $50,000. 

Collins-Alexander  Co.,  Akron.  $10.- 
000  to  $100,000. 

Bloch  Co.,  Cleveland,  $100,000  to 
$210,000. 

Hardware  &  Supply  Co.,  Akron, 
$225,000  to  $1,500,000. 

Ohio  Motor  Sales  Co.,  Cleveland, 
$25,000  to  $200,000. 
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Packard  Cleveland  Motor  Co.,  Cleve- 
land, $400,000  to  $700,000. 

Standard  Textile  Products  Co., 
Toungstown,  $9,000,000  to  $15,000,000. 

Tuscora  Rubber  Co.,  Dover,  $1,250,- 
000  to  $2,500,000. 

Cuyahoga  Machine  &  Tool  Co., 
Cleveland,  $10,000  to  $30,000. 

Barberton  Masonic  Temple  Co.,  Bar- 
berton,  $10,000  to  $50,000. 

Ohio  Sanitarium  Co.,  Cleveland,  $12,- 
000  to  $150,000. 

Citj-  Supply  Co.,  Cleveland,  $50,000 
to  $75,000. 

Elgin  Grain  Co.,  Elgin,  $10,000  to 
$15,000. 

Paragon  Refining  Co.,  Toledo,  $7,- 
500,000  to  $27,500,000. 

Rank  Market  Co.,  Hicksville,  $10,000 
to  $25,000. 

Union  Lumber  &  Coal  Co..  Akron, 
$25,000  to  $50,000. 

Youngstown  Steel  Car  Co.,  Toungs- 
town. $250,000  to  $1,000,000. 

Columbus  Commercial  Body  Co.. 
Columbus.  $25,000  to  $50,000. 


Linnert  Bros.  Dairy  Co.,  Cleveland, 
$10,000  to  $40,000. 

Fairmont  Realty  Co.,  Akron,  $10,000 
to  $300,000. 

Strouss-Hirshberg  Co.,  Youngstown, 
$500,000  to  $1,500,000. 

T.  W.  Miller  Contracting  Co., 
Youngstown,  $20,000  to  $25,000. 

Eclipse  Stove  Co.,  Mansfield.  $300,* 
000  to  $600,000. 

Decreases 

Denton  Co.,  Cincinnuti.  $200,000  to 
$150,000. 

Gerke  Chemical  Co.,  Marietta.  $75.- 
000  to  120.000 

Standard  Pocahontas  Coal  Co., 
Cleveland.  $500,000  to  $25,000. 

Lang-Schenck  Co.,  Columbus,  $60.- 
000  to  $6,500. 

Columbiana  Manufacturing  Co.,  Co- 
lumbiana, $20,000  to  $5,000. 

National  Mortgage  Co.,  Cleveland, 
$5,000,000  to  $50,000. 

Summit  County  Bank  Co..  Akron, 
$200.00  Oto  $10,000. 
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No.  1574 — ^Vincent  Hardware  and  Lumber  Company  et  al..  Com- 
plainants, y&  The  Marietta  and  Vincent  Railroad  Company, 
Defendant. 


(Dated  May  26,  1919.) 
FINDING 
By  the  Commission: 

This  is  a  complaint  challenging  all  of  the  rates  of  The  Mari- 
etta and  Vincent  Railroad  Company,  a  short  line  extending  from 
Vincent^  Ohio,  a  distance  of  10.2  miles  to  Moores  Junction,  Ohio, 
where  it  connects  with  the  Baltimore  and  Ohio  Railroad  Company. 

The  Marietta  and  Vincent  Railroad  Company  was  formerly  a 
part  of  the  M.  C.  and  C.  Railroad,  which  was  sold  in  parts  at  re- 
ceivers' sale  in  the  year  1916. 

The  Cleveland  Stone  Company,  which  is  a  large  producer  of 
grind-stones,  is  located  near  Vincent,  Ohio,  and  when  said  railroad 
was  sold  at  receiver's  sale,  the  stone  company,  having  no  other  out- 
let for  its  product,  purchased  that  portion  of  the  line  lying  between 
Vincent  and  Moores  Junction  with  the  view  of  operating  it  solely 
as  a  private  line  to  convey  its  prodduct  to  the  markets. 

Complaint  was  filed  with  the  Commission  by  residents  along 
the  line,  protesting  against  the  use  of  the  railroad  as  a  private  line, 
and  the  Commission  then  held  that  the  stone  company  could  not 
transform  a  portion  of  a  railroad  which  had  been  a  common  carrier, 
into  a  private  switch,  and  ordered  the  said  company  either  to 
cease  to  operate  the  road,  or  to  operate  it  as  a  common  carrier  of 
freight,  but  did  relieve  the  company  from  the  necessity  of  carry- 
ing passengers.  This  holding  of  the  Commission  was  afterward 
affirmed  by  the  Supreme  Court  of  Ohio. 

On  June  1,  1918,  The  Marietta  and  Vincent  Railroad  Company 
filed  its  schedule  of  rates  for  transporting  freight  with  this  Com- 
mission, making  but  two  flat  rates ;  one  of  nine  cents  per  hundred 
pounds,  for  transporting  carloads  of  freight  to  any  point  between 
Moores  Junction  and  Vincent,  regardless  of  the  distance,  and 
stipulating  a  minimum  of  fifty  thousand  pounds  per  car ;  the  other 
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rate  was  for  carrying  L.  C.  L.  freight  at  fifty  cents  per  hundred 
pounds,  with  a  minimum  charge  of  fifty  cents. 

One  exception  only  was  made  to  these  rates.  The  Eureka 
Stone  Company,  a  competitor  of  the  Cleveland  company,  is  loca- 
ted but  two  thousand  feet  from  Moores  Junction,  and  a  special 
rate  was  given  to  the  Eureka  Company,  of  ten  dollars  per  car,  for 
the  reasons  as  stated  by  the  defendant,  that  this  was  a  switching 
movement,  and  that  the  Cleveland  company  did  not  desire  to  take 
an  undue  advantage  of  its  competitor. 

Under  the  carload  rate,  the  minimum  price  for  hauling  any 
car  from  Moores  Junction  to  any  point  on  the  line,  is  forty-five 
dollars. 

It  was  shown  by  the  evidence  that  this  is  a  large  apple  pro- 
ducing community,  and  that  it  cost  forty-six  dollars  and  thirty- 
five  cents  to  transport  a  carload  of  apples  from  Vincent  to  Moores 
Junction,  and  forty-five  dollars  to  transport  a  carload  of  hampers 
weighing  but  four  thousand  pounds.  Other  testimony  was  intro- 
duced showing  that  it  actually  cost  seventy-one  dollars  and  twenty- 
six  cents  to  transport  a  carload  of  wheat;  forty-five  dollars  for  a 
carload  of  hay;  from  seventy  dollars  to  eighty  dollars  for  a  car- 
load of  fertilizer,  and  ninety-five  dollars  for  transporting  a  carload 
of  bituminous  coal. 

The  complainants  say  that  these  rates  are  excessive,  unjust 
and  discriminatory,  and  that  they  are  so  high  as  to  make  the  ser- 
vice almost  prohibitory. 

It  is  admitted  that  the  stock  of  the  Marietta  and  Vincent 
Railroad  is  owned  by  the  Cleveland  Stone  Company,  and  that  it  is 
operated  by  the  employes  of  the  stone  company. 

It  is  claimed  on  behalf  of  the  defendant  that  it  invested 
originally  about  forty  thousand  dollars  in  the  road.  Statistics 
were  introduced  showing  the  result  of  the  operation  of  the  road 
for  seven  months  from  June  first  to  December  thirty-first,  1918. 
l,t  was  claimed  that  during  that  time  the  defendant  spent  in  oper- 
ating the  road,  seventeen  thousand,  five  hundred  and  sixty-six 
dollars  and  twenty-nine  cents;  that  it  transported  three  hundred 
and  fifty  carloads  of  freight  during  that  time,  one  hundred  and  ten 
of  which  were  to  the  comi)eting  company ;  one  hundred  and  forty- 
five  for  the  Cleveland  Stone  Company  and  for  the  railroad,  and 
only  ninety-five  for  the  general  public.  Dividing  the  cost  of  opera- 
tion by  the  number  of  cars  transported,  the  defendant  arrives  at  a 
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tgure  of  practically  fifty  dollars,  which  it  claims  is  the  cost  of 
handling  a  single  car  between  any  two  points  on  the  line. 

When  the  stone  company  purchased  this  portion  of  the  old 
M.  C.  &  C.  Co.,  it  was  in  a  dilapidated  condition  and  unsafe  fo»- 
operation.  A  large  portion  of  the  money  spent  during  the  first 
seven  months  was  for  the  purpose  of  putting  the  roadbed  in  a 
condition  to  operate,  so  that  it  might  haul  its  own  product,  and 
handle  the  trafiic  of  the  general  public.  The  testimony  shows  that 
three  men  are  employed  in  handling  the  traffic;  that  they  live  at 
Moores  Junction,  and  make  one  trip  in  the  morning  from  Moores 
Junction  to  Vincent,  and  one  trip  from  Vincent  back  to  Moores 
Junction  in  the  evening,  regardless  as  to  whether  or  not  there  are 
any  cars  to  be  hauled  in  either  direction. 

The  Stone  Company  frankly  says  that  it  would  not  be  in  the 
railroad  business  at  all,  if  it  were  not  for  the  necessity  of  hauling 
its  own  product,  and  it  is  apparent  that  it  does  not  court  the  pat- 
ronage of  the  general  public,  Grindnstones  are  a  very  heavy 
commodity,  and  it  would  have  been  necessary  to  have  made  all 
of  the  expenditures  which  were  made  in  rehabilitating  the  road, 
even  if  it  hauled  nothing  for  the  general  public.  It  is  manifestly 
unfair  to  attempt  to  arrive  at  the  coat  per  car,  by  dividing  the 
amount  spent  in  rehabilitating  and  operating  the  road,  by  the 
number  of  cars  transported  under  a  rate  which  is  well-nigh  pro- 
hibitive. By  the  same  process  of  reasoning,  if  it  had  placed  the 
per-car-rate  at  a  figure  which  would  have  prevented  any  patron- 
age from  the  general  public  and  had  divided  the  sum  by  the 
number  of  cars  hauled  for  itself,  it  could  have  shown  that  the 
cost  would  have  been  one  hundred  and  twenty-five  dollars  per  car 
for  transporting  its  own  product.  Indeed,  during  the  month  of 
December,  1918,  when  only  ten  cars  were  hauled  and  none  for  the 
general  public,  it  was  contended  by  the  defendant  that  it  cost  it  to 
transport  its  freight,  two  hundred  and  seventy  dollars  per  car,  and 
it  was  admited  by  the  witness,  that  that  sort  of  operation  would 
soon  put  thie  Stone  Company  out  of  business. 

For  seventeen  months  prior  to  the  organization  of  The  Mar- 
ietta and  Vincent  Railroad,  Mr.  Walters  operated  the  line,  and 
charged  ten  dollars  per  car  for  handling  carloads  between  Vincent 
and  Moores  Junction. 

While  this  is,  in  law.  a  transportation  movement,  yet  it  is 
in  all  respects,  similar  to  a  switching  movement.  The  Marietta 
and  Vincent  Company  receives  inbound  shipments  from  the  B.  & 
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O.  at  Moores  Junction,  and  carries  them  down  to  the  point  of 
destination.  It  takes  outbound  shipments  from  the  point  of  origin 
and  delivers  them  at  the  siding  at  Moores  Junction,  to  be  picked 
up  by  the  B.  &  0.  Company.    There  is  very  little  terminal  expense. 

We  think  the  defendant  is  justified  in  putting  in  a  flat  rate 
for  moving  freight  between  any  points  on  the  line,  regardless  of 
the  distance,  but  we  are  convinced  that  the  rate  which  it  has  es- 
tablished, is  entirely  too  high.  The  testimony  shows  that  one 
movement,  each  day,  is  made  by  the  crew  and  engine,  whether 
there  are  any  cars  to  be  hauled  or  not,  and  if  there  are  any  cars 
either  for  the  Stone  Company  of  the  general  public,  they  are 
moved  at  such  times.  We  are  satisfied  that  a  fiat  rate  of  twenty- 
five  dollars  per  car,  regardless  of  the  distance  moved  or  the  weight 
or  contents,  would  be  and  is  a  compensatory  rate,  and  would  re- 
sult in  securing  a  much  larger  patronage  from  the  public,  and  it 
is  apparent  that  a  much  larger  volume  of  business  could  be  han- 
dled if  offered,  at  a  comparatively  small  increase  of  expense. 

Since  the  defendant  has  extended  a  ten  dollar  rate  to  its  com- 
petitor. The  Eureka  Stone  Company,  and  it  appearing  that  there 
are  no  other  persons,  firms  or  companies  handling  a  similar  pro- 
duct along  the  line,  and  since  the  distance  is  but  two  thousand  feet, 
the  Commission  is  not  disposed  to  interfere  with  this  rate,  nor  to 
hold  that  it  would  be  discriminatory  in  comparison  with  the  rate 
paid  by  other  shipers  for  other  commodities. 

The  Commission  is  also  of  the  opinion  that  the  rate  for  L. 
C.  L:  shipments  is  unjust  and  unreasonable,  and  that  a  just  and 
reasonable  rate  would  be  and  is  twenty-five  cents  per  hundred 
pounds ;  regardless  of  distance  hauled  or  contents  of  package,  but 
with  a  minimum  charge  of  fifty  cents. 

The  rates  which  the  Commision  finds  to  be  just  and  reason- 
able, both  for  carload  shipments  and  for  L.  C.  L.,  while  they  are 
a  great  reduction  of  the  rates  now  in  effect,  they  are  considerably 
higher  than  the  average  rates  in  effect  on  most  railroads  for  a 
similar  movement  for  like  distances,  at  the  present  time.  We  think 
that  the  rates  which  we  have  fixed  will  be  just,  both  to  the  railroad 
and  to  the  shipper,  but  if,  after  a  trial  under  these  rates  for  a  period 
of  one  year,  they  do  not  prove  to  be  remunerative,  the  Commission 
will  again  take  the  matter  up,  on  application,  and  give  it  further 
consideration,  based  upon  the  results  of  actual  operation. 

An  order  will  be  entered  accordingly. 
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ORDER 

This  day  this  matter  came  on  for  final  consideration  upon  the 
pleiidings,  the  evidence  and  argument  of  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  this  day  made  and  filed  in  writing  its  find- 
ings of  fact  herein,  the  Commission  finds : 

(1)  That  the  following  rates  and  charges,  to- wit: 

Carload  Shipments:  Nine  (9)  cents  per  one  hundred 
pounds,  minimum  carload  lading,  Fifty  Thousand  (50,000) 
pounds ;  all  commodities,  betwee  n  all  points  upon  defendant's 
line  except  between  Mopre's  Junction  and  the  plant  of  The 
Eureka  Stone  Company,  at  Cleary;  and 

Less-Than-Carload-Shipments :    Fifty  cents  (50c)  per  one 
hundred  pounds,  minimum  charge  fifty  cents ;  all  commodities, 
between  all  points  upon  defendant's  lines, 
now  maintained,  imposed,  charged  and  collected  by  the  defendant, 

are  excessive,  unjust  and  unlawful;  and 

(2)  That  the  following  rates  and  charges,  to-wit: 

Carload  Shipments:  All  commodities,  between  all  points 
upon  defendant's  line,  except  between  Moore's  Junction  and 
the  plant  of  The  Eureka  Stone  Company  at  Cleary,  Twenty- 
five  DoUars  ($25.00)  per  car;  and 

Less-Than-Carload-Shipments :  All  commodities,  between 
all  points  upon  defendant's  line.  Twenty-five  (25)  cents  per 
one  hundred  pounds,  minimum  charge  fifty  (50)  cents. 

are  just  and  reasonable  charges  for  said  services.  It  is,  therefore. 
Ordered,  that  defendant,  said  The  Marietta  and  Vincent  Rail- 
road Company,  be.  and  hereby  it  is  notified,  directed  and  required 
to  cease  and  desist  from  maintaining,  impo3ing,  charging  and 
collecting  for  the  transportation  of  freight  upon  its  line,  the  rates 
and  charges  hereinbefore  found  and  determined  to  be  unjust,  ex- 
cessive and  unreasonable.    It  is  further 

Ordered,  that  said  defendant  be,  and  hereby  it  is  further  noti- 
fied, directed  and  required  to  establish,  maintain,  impo-e,  charge 
and  collect  for  the  transportation  of  freight,  in  carload  and  less- 
than-carload  shipments,  upon  its  line,  rates  not  in  excess  of  the 
rates  and  charges  hereinbefore  found  and  determined  to  be  just 
and  reasonable  services.    It  is  further 

Ordered,  that  said  defendant  publish  and  file  with. this  Com- 
mission schedules  of  rates  and  charges  in  conformity  herewith. 
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ADMINISTRATIVE  QRDER  No.  40 

At  a  regular  session  of  the  Public  Utilities  Commission  of  Ohio, 

held  at  Columbus,  Ohio,  upon  the  twentieth  day  of  May.  A.  D. 

1919.    Present:  Charles  C.  Marshall,  Chairman;  Beecher  W. 

Waltmire ;  Byron  M.  ClenDening,  Commissioners. 

The  Commission  having  under  consideration  the  performance 
of  its  duties  and,  more  particularly,  the  carrying  out  of  the  objects 
for  which  it  was  created,  by  virtue  of  its  authority,  of  law,  to 
require  the  presentation  by  the  public  utilities  operating  within 
the  Stae  of  Ohio  of  such  informaion  as  will  show  the  operation  of 
such  public  utilities  in  the  furnishing  of  their  service  to  the  public, 
it  is 

Ordered,  that  the  public  utilities  subject  to  the  jurisdiction 
of  this  Commission,  and  each  of  them,  be,  and  hereby  they  are 
notified  directed  and  required,  forthwith  upon  the  filing  of  any 
schedule,  increasing  or  proposing  to  increase,  any  existing  rate, 
joint  rate,  charge,  toll  or  rental  which,  itself,  shall  have  been  es- 
tablished on  or  after  May  first,  1918,  as  an  increase  of  the  prior 
existing  rate,  joint  rate,  charge,  toll  or  rental  for  such  service,  to 
file  with  this  Commission,  in  addition  to  all  other  reports  now 
required  by  law  or  the  orders  of  this  Commission,  a  state- 
ment, verified  by  the  President  and  Secretary  of  such  utility, 
showing,  in  detail,  the  changes  and  betterments,  if  any,  made  in 
its  facilities,  and  the  changed  conditions,  facts  and  circumstances 
occuring  or  transpiring  since  the  filing  of  the  last  preceding 
schedule,  which  render  the  proposed  increase  necessary,  and  make 

the  proposed  rates  themselves,  just  and  reasonable.    It  is  further 
Ordered,  that  this  order  be  and  remain  in  eflfect  from  and 

after  this  date. 

No.  1658 — In  the  Matter  of  the  Joint  Application  of  The  Chesa- 
peake and  Potomac  Telephone  Company  of  West  Virginia  and 
The  Noble  County  Telephone  Company  for  Authority  to  Sell 
Certain  Property  of  the  Former  Company  to  the  Latter.  Prayer 
Granted. 


(Dated  May  7,  1919.) 

This  day,  the  Commission  having  heretofore  deemed  a  hear- 
ing therupon  to  be  unnecessary,  this  matter  came  on  for  final  con- 
sideration upon  the  joint  application  of  The  Chesapeake  and  Poto- 
mac Telephone  Company  of  West  Virginia,  (a  corporation  organ- 
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ized  under  the  laws  of  West  Virginia  and  duly  authorized  to  do 
business  in  the  State  of  Ohio)  and  The  Noble  County  Telephone 
Company,  (a  corporation  organized  and  existing  under  the  laws 
of  Ohio)  asking  the  consent  to  and  approval,  by  this  Commission, 
of  the  sale  by  the  former  to  the  latter,  and  the  purchase  by  the 
latter  of  certain  pole  lines  and  wires  situate  in  the  township  of 
Seneca,  Monroe  County,  and  in  the  township  of  Stock,  and  village 
of  Carlisle,  Noble  County,  Ohio: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  for  the  purposes  of  this  proceed- 
ing: 

(1)  That  this  service  furnished  the  public  will  be  im- 
proved by  such  sale  of  said  property  and  that  the  public  thereby 
will  be  furnished  adequate  service  for  a  reasonable  and  just 
rate,  rental,  toll  or  charge  therefor,  and 

(2)  That  the  value  of  said  property  is  not  less  than  the 
sum  of  Three  Hundred  Dollars, 

and  is  satisfied  that  its  consent  and  authority  for  the  purchase 
and  sale  of  said  property  should  be  granted.    It  is,  therefore, 

Ordered,  that  said  The  Chesapeake  and  Potomac  Telephone 
Company  of  West  Virginia  be,  and  hereby  it  is  authorized  to  sell 
and  convey  to  said  The  Noble  County  Telephone  Company  the  x)ole 
lines  and  wires  situate  in  Seneca  township,  Monroe  County,  and 
Stock  township  and  the  village  of  Carlisle,  Noble  County,  Ohio, 
described  in  the  copy  of  the  agreement  providing  for  the  sale  of 
said  proi)erty  appended  to  the  application  herein  as  "Exhibit  A", 
which  exhibit,  insofar  as  it  describes  and  enumerates  said  prop- 
erty hereby  is  made  a  part  of  this  order  by  reference;  and  said 
The  Noble  County  Telephone  Company  hereby  is  authorized  to 
purchase  said  property  and  to  pay  therefor  the  agreed  considera- 
tion of  Three  Hundred  Dollars.    It  is  further 

Ordered,  that  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
dimination  of  services;  nor  shall  the  findings  hereinbefore  set 
forth  as  to  rates  and  service  be  binding  upon  this  Commission  in 
any  future  proceeding  involving  said  matters. 
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No.  1655— In  the  Matter  of  the  Application  of  The  North  Ridge- 
ville  Telephone  Company  for  Consent  and  Authority  to  Issue  and 
Dispose  of  Common  Capital  Stock.    Prayer  Granted. 

L 

(Dated  May  14,  1919.) 

This  day,  (the  Commission  having  deemed  a  hearing  there- 
upon to  be  unnecessary),  this  matter  came  on  for  final  considera- 
tion upon  the  application  of  The  North  Ridgeville  Telephone 
Company,  (a  corporation  duly  organized  and  existing  under  the 
laws  of  Ohio),  asking  the  consent  and  authority  of  this  Commis- 
sion to  issue  its  common  capital  stock  of  the  par  value  of  Two 
Thousand  Dollars,  the  proceeds  arising  from  the  sale  thereof  to 
be  used  to  purchase  a  building,  and  the  real  estate  upon  which  the 
same  is  situate,  within  which  to  house  its  central  office  exchange: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  applicant  has  arranged  to 
purchase  a  central  office  building,  with  the  real  estate  upon  which 
the  same  is  situate,  for  the  sum  of  $2,000.00,  a  reasonable  price 
therefor,  and  that  the  issue  of  its  said  capital  stock  is  reasonably 
required  and  the  money  to  be  procured  thereby  necessary  for  the 
acquisition  of  said  property  and  is  satisfied  that  consent  and  au- 
thority for  the  issue  and  disposition  of  said  capital  stock  should  be 
granted.     It  is  therefore. 

Ordered,  That  said  The  North  Ridgeville  Telephone  Company 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  two  thousand  dollars  ($2000.00),  and  that  said 
capital  stock  be  sold  for  the  highest  price  obtainable,  but  for  not 
less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purpose  and  no 
othier,  to-wit:  The  payment  of  the  consideration,  $2,000.00,  for 
the  building,  and  real  estate  upon  which  the  same  is  situate,  within 
which  to  house  applicant's  central  office  exchange.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 
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Where  County  Commissioners  Authorize  the  County  Surveyor  to 
Employ  Labor  and  Purchase  Material  for  Road  Work  Under  See^ 
tion  7198  General  Code,  the  County  Surveyor  Would  be  Au- 
thorized in  the  First  Instance  to  Fix  a  Price  of  Such  Labor  or 
Material,  but  the  County  Commissioners  Have  the  Final  Right 
and  Duty  Under  Section  2460  General  Code,  to  Pass  upon  Such 
Claims  and  the  County  Auditor  Would  not  be  Authorized  to 
Issue  His  Warrant  in  Payment  of  Claimants  Against  the  County 
Merely  Upon  the  Certificate  or  Requisition  of  the  County  Sur- 
veyor. 


No.  257— (Opinion  Dated  May  8,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen:     I  have  your  communication  of  April  18,  191f), 
which  reads  as  follows: 

"We  respectfully  request  your  written  opinion  upon  the 
following  matter: 

When  the  county  commissioners  authorize  the  county 
surveyor  to  employ  laborers,  etc.,  and  to  purchase  material  in 
the  construction,  reconstruction,  improvement,  maintenance 
or  repair  of  roads,  bridges  and  culverts,  as  provided  by  section 
7196  G.  C,  as  amended,  107  O.  L.,  115,  can  the  auditor  issue 
warrant  for  the  labor  and  materials,  etc.,  upon  the  certificate 
of  the  county  surveyor,  or  must  these  bills  be  allowed  by  the 
county  commissioners  before  payment  V 

The  section  principally  to  be   considered  in  answering    youx* 

question  is  section  2460  G.  C,  which  reads  as  follows: 

"No  claims  against  the  county  shall  be  paid  otherwise 
than  upon  the  allowance  of  the  county  commissioners,  upon 
the  warrant  of  the  county  auditor,  except  in  those  cases  in 
which  the  amount  due  is  fixed  by  law,  or  is  authorized  to  be 
fixed  by  some  other  person  or  tribunal,  in  which  case  it  shall 
be  paid  upon  the  warrant  of  the  county  auditor,  upon  the 
proper  certificate  of  the  person  or  tribunal  allowing  the  claim. 
No  public  money  shall  be  disbursed  by  the  county  commis- 
sioners, or  any  of  them,  but  shall  be  disbursed  by  the  county 
treasurer,  upon  the  warrant  of  the  county  auditor,  specifying 
the  name  of  the  party  entitled  thereto,  on  what  account,  and 
upon  whose  allowance,  if  not  fixed  by  law.'' 
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The  question  is  as  to  whether  claims  against  the  county,  of 
the  nature  set  out  in  your  communication,  might  come  within  the 
exceptions  set  out  in  section  2460  G.  C.  There  are  two  exceptions 
to  the  general  rule  that  no  claim  against  the  county  shall  be  paid 
otherwise  than  upon  the  allowance  of  the  county  commissioners, 
and  they  are  (1)  those  cases  in  which  the  amount  due  is  fixed  by 
law,  and  (2)  those  claims  in  which  the  amount  due  is  authorized  to 
be  fixed  by  some  other  person  or  tribunal.  If  the  claims  can  be 
brought  within  one  of  the  other  of  these  two  exceptions,  then  they 
may  be  paid  upon  the  warrant  of  the  county  auditor,  upon  the 
proper  certificate  of  the  person  or  tribunal  allowing  the  same,  with- 
out the  necessity  of  having  the  same  allowed  by  the  county  com- 
missioners. Keeping  in  mind  the  provisions  of  this  section,  let  us 
turn  to  the  provisions  of  section  7198,  107  0.  L.,  115,  with  a  view 
to  ascertaining  whether  the  claims  which  arise  under  and  by  vir- 
tue of  said  section  might  be  brought  within  the  exception,  as  set 
forth  in  section  2460  6.  C.    Section  8198  G.  C.  reads  as  follows : 

"The  county  surveyor  may  when  authorized  by  the  county 
commissioners  employ  such  laborers  and  teams,  lease  such 
implements  and  tools  and  purchase  such  material  as  may  be 
necessary  in  the  construction,  reconstruction,  improvement, 
maintenance  or  repair  of  roads,  bridges  and  culverts  by  force 
account." 

From  a  mere  reading  of  this  section  it  is  quite  evident  that  we 
can  eliminate  from  our  consideration  the  first  of  the  exceptions 
above  noted,  for  the  reason  that  section  7198  does  not  at  all  fix  the 
aihount  due  on  claims  arising  under  this  section.  The  only  ques- 
tion, then,  to  be  considered,  is  as  to  whether  the  claims  arising 
under  section  7198  G.  C.  might  be  such  as  could  be  brought  within 
the  second  exception,  above  noted ;  that  is,  that  the  claims  arising 
under  section  7198  G.  C.  are  such  that  the  amount  due  for  the 
same  is  authorized  to  be  fixed  by  some  other  person  or  tribunhl 
than  the  county  commissioners.  Section  7198  gives  the  county  sur- 
veyor, when  authorized  by  the  county  commissioners  so  to  do, 
power  to  "employ  such  laborers  and  teams,  lease  such  implements 
and  tools  and  purchase  such  material  as  may  be  necessary  in  the 
construction,  re-construction,  improvement,  maintenance  or  repair 
of  roads,  bridges  and  culverts  by  force  account."  It  can  be  said, 
at  least,  that  this  section  does  not  specifically  authorize  the  county 
commissioners  to  confer  power  upon  the  county  surveyor  to  fix  the 
prices  at  which  laborers  are  to  be  employed  and  material  purchased. 
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If  this  power  may  be  authorized  by  the  county  commissioners,  it 
must  be  inferred  from  the  power  griven  the  county  surveyor  to  em- 
ploy laborers  and  to  lease  implements  and  to  purchase  material.  In 
order  to  ascertain  whether  such  power  might  be  inferred  from  tluB 
powers  granted  in  said  section,  it  might  be  well  for  us  to  note  the 
trend  of  the  decisions  of  our  courts  in  reference  to  this  matter. 

In  State  of  Ohio  ex  rel.  v.  Ratterman  3  C.  C,  p.  626,  the  court 
was  passing  upon  a  question  somewhat  similar  to  the  one  we  are 
considering.  In  this  case  the  court  was  placing  a  construction  upon 
section  2928  R.  S.,  which  authorized  the  sheriff  to  ''provide  at  the 
expense  of  the  county  a  sufficient  number  of  ballot  boxes  for  use 
in  said  county''  and  providing  further  that  ''said  ballot  boxes  shaJl 
not  cost  more  than  $25.00  each."  The  sheriff  purchased  a  number 
of  ballot  boxes  and  certified  to  the  correctness  of  the  bill  for  the 
same,  which  claim  against  the  county  was  not  presented  to  the 
county  commissioners  for  allowance,  but  was  directly  presented  to 
the  county  auditor  with  the  request  that  he  issue  his  warrant  in 
favor  of  the  party  furnishing  the  ballot  boxes.  The  court  held  in 
the  syllabus  as  follows  : 

"The  auditor  of  Hamilton  County  was  not  authorized  by 
law,  to  issue,  on  the  certificate  of  the  sheriff  of  said  county, 
not  approved  by  the  Board  of  County  Commissioners  thereof, 
a  warrant  upon  the  treasurer  for  the  amount  of  a  bill  claimed 
to  be  due  for  ballot  boxes  furnished  by  such  sheriff  under  the 
provisions  of  sec.  2928,  Rev.  Stat.  And  a  mandamus  will  not 
be  issued  against  the  treasurer  at  the  instance  of  the  holder  of 
such  warrant,  requiring  him  to  pay  the  same,  on  his  refusal 
to  do  so." 

In  the  opinion  on  page  628  the  court  uses  the  following  rea- 
soning : 

"It  is  manifest  that  the  amount  to  be  paid  for  the  ballot 
boxes,  when  procured  by  the  sheriff  under  the  provisions  of 
sec.  2928,  is  not  'fixed  by  law.'  Neither  the  number  of  them, 
or  the  price  to  be  paid  therefor,  is  so  determined.  A  sufficient 
number  is  to  be  provided,  and  the  price  is  n#t  to  exceed  $25.00 
each.  It  only  remains  then  to  determine  whether  under  this 
section,  the  sheriff  is  authorized  definitely  to  determine  the 
number  which  will  be  sufficient,  and  to  fix  the  amount  to  be 
paid  for  them,  and  to  allow  the  claim  therefor.  If  so,  the 
auditor  was  right  in  drawing  his  warrant  for  the  amount,  and 
the  treasurer  is  bound  to  pay  it.  But  it  is  clear  that  the 
statute  under  consideration  does  not  in  express  terms  confer 
-any  such  power  upon  the  sheriff.  If  he  hfis  the  right,  it  can 
only  be  implied  from  the  authority  conferred  upon  him  to  pro- 
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cure  the  necessary  number,  at  a  price  not  to  exceed  that  named 
in  the  statute. 

"For  good  and  sufficient  reasons  it  is  the  policy  of  our 
statutes  upon  this  subject,  that  the  management  of  the  official 
affairs  of  the  county  should  be  entrusted  to  a  board  dected  by 
the  people  for  that  purpose,  and  that  as  a  general  rule,  no 
claim  shall  be  allowed  against  the  county,  unless  first  sub- 
mitted to  and  approved  by  them,  and  unless  their  decision  is 
appealed  from  or  otherwise  reiewed  by  the  courts/' 

It  occurs  to  me  that  the  statute  upon  which  the  court  was 
placing  a  construction  in  this  case  was  more  favorable  to  the  point 
that  a  county  auditor  might  issue  his  warrant  in  payment  of  a 
claim  against  the  county  without  the  county  commissioners  first 
allowing  the  same  than  are  the  provisions  of  section  7198  G.  C, 

In  State  of  Ohio  ex  rel.   vs.   McConnell,   Auditor  of   Hardin 

County,  28  O.  S.,  589,  the  court  was  placing  a  construction  upon 

the  section  of  the  statutes  which  reads  as  follows : 

"The  county  commissioners  shall  furnish  to  the  clerk  of 
the  courts  of  their  respective  counties  all*  blank  books,  bUmks, 
stationery  and  all  other  things  necessary  to  the  prompt  dis- 
charge of  their  duties,  all  of  which  articles  the  clerks  may 
themselves  procure  and  shall  be  allowed  and  paid  for  upon  their 
certificate." 

Here  is  language  very  similar  to  the  language  which  we  have  under 
consideration.  If  anything,  it  is  also  more  favorable  to  the  pro- 
position thart  claims  arising  thereunder  might  be  paid  wtihout  first 
submitting  them  to  the  county  commissioners  for  allowance,  than 
is  the  language  of  section  7198  G.  C.  The  clerks  were  authorized 
not  only  to  procure  the  necessary  supplies,  but  the  section  also  pro- 
vided that  the  bills  arising  thereunder  should  be  allowed  and  paid 
for  upon  the  certificate  of  the  clerks,  while  section  7198  G.  C. 
merely  authorizes  the  county  surveyor  to  employ  and  procure,  but 
makes  no  prevision  whatever  in  reference  to  the  claims  arisin.^: 
under  and  by  virtue  of  his  acts  as  to  whether  they  might  be  paid 
upon  his  certificate.  The  court  in  this  case  held,  in  the  syllabus,  as 
follows : 

"Clerks  of  courts  in  the  several  counties  of  this  state  are 
not  authorized  by  law  to  fix  conclusively  the  amounts  which 
shall  be  paid  by  their  county  for  blanks,  or  other  things  neces- 
sary to  the  prompt  discharge  of  their  duties,  which  they  may 
have  procured. 

"Therefore,  where  a  claim  or  account  against  a  county 
for  blanks  furnished  on  the  order  of  such  clerk  is  presented  to 
the  county  auditor,  which  account  has  been  certified  by  the 
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clerk  to  be  correct,  but  has  not  been  allowed  by  the  county 
commissioners,  it  is  not  the  legal  duty  of  such  auditor,  on 
demand  made,  to  draw  his  warrant  on  the  treasurer  of  his 
county  in  favor  of  the  claimant  for  the  amount  of  such  ac- 
count/' 

In  the  opinion  on  page  594  the  court  uses  the  following  lan- 
guage: 

"Has  the  relator  a  right  to  demand  payment  of  his  account 
without  first  obtaining  its  allowance  by  the  county  commis- 
sioners ?  We  think  not.  The  statute  does  not  in  terms  author- 
ize the  clerk,  on  behalf  of  the  county,  to  fix  the  price  to  be 
paid  from  its  treasury  for  the  articles  procured  by  him.  Nor 
do  we  think  the  authority  to  procure  the  articles  necessarily 
implies  a  power  to  bind  the  county  to  pay  whatever  price  he 
may  think  proper.  He  may  procure  them  on  his  own  responsi- 
bility, or  he  may  agree  that  the  county  shall  pay  for  them 
whatever  they  are  reasonably  worth ;  and  in  either  case,  if  they 
be  articles  necessary  to  the  prompt  discharge  of  his  duties 
as  clerk,  he  may  thereby  create  a  liability. or  obligation  on  the 
part  of  the  proper  county  officers  to  allow  and  pay  a  fair  and 
reasonable  price  for  them.  But  we  are  not  satisfied  that  the 
certificate  of  the  clerk,  in  such  a  case,  was  intended  to  be 
evidence  of  anything  more  than  the  fact  that  the  articles  for 
which  payment  is  demanded  from  the  county  were  procured  by 
him,  for  the  purpose  of  being  used  in  the  discharge  of  his 
official  duties.  Suppose  the  clerk  is  a  stationer  or  printer, 
and  furnishes  his  own  stationery  or  blanks.  Is  his  certificate 
to  be  conclusive  evidence  to  the  auditor  that  the  prices  charged 
by  him  for  such  articles  are  fair  and  just?" 

Further  along  in  the  opinion  the  court  say : 

"It  is  true  that  the  statute  requires  that  articles  of  a 
certain  kind,  when  procured  by  the  clerk,  shall  be  allowed  and 
paid  for  upon  his  certificate.  But  this  mandatory  form  of 
expression  is  not  inconsistent  with  the  intention  that  the  per- 
sons or  tribunal  allowing  the  claim  should  exercise  such 
judgment  and  discretion,  in  regard  to  the  amount  proper  to  be 
paid,  as  an  act  of  allowance  necessarily  implies." 

The  findings  of  the  courts  in  the  two  cases  herein  noted  ari 
clearly  against  the  idea  that  claims  arising  under  the  acts  of  the 
county  surveyor,  as  provided  in  section  7198  G.  C,  might  be  honor- 
ed by  th^  county  auditor  and  warrants  issued  in  favor  of  the  parties 
holding  the  same,  without  their  first  having  been  presented  to  thj 
county  commissioners  for  allowance.  The  court  in  State  of  Ohio 
ex  rel.  vs.  McConnell,  Supra,  held  as  follows : 

"A  power  so  liable  to  great  abuse  ought  not  to  be  raised 
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by  doubtful  implication.    To  justify  its  recognition,  the  terms 
which  confer  it  should  be  clear  and  unmistakable/' 

It  can  hardly  be  said  that  the  language  used  in  section  7198 
G.  C.  is  clear  and  unmistakable  to  the  point  that  the  county  sur- 
veyor has  authority  to  fix  the  amounts  to  be  paid  under  the  differ- 
ent provisions  of  said  section  and  have  the  same  paid  upon  his  cer- 
tificate. \ 

There  is  another  thing  to  which  I  desire  to  call  attention  in 
reference  to  the  matter  about  which  you  inquire.  The  one  excep- 
tion in  section  2460  is  to  the  effect  that  if  the  amount  due  is  au- 
thorized to  be  fixed  by  some  other  person  or  tribunal,  then  the 
county  commissioners  are  not  required  to  pass  upon  the  claim. 
What  body  is  to  give  the  authority  to  fix  the  price  at  which  ar- 
ticles may  be  purchased?  Is  the  authority  to  come  from  the 
legislature  itself  or  may  it  come  from  some  body  or  tribunal  other 
than  the  legislature?  The  power  conferred  upon  the  county  sur- 
veyor, under  section  7198  G.  C,  comes  not  from  the  legislature 
but  from  the  county  commissioners.  In  State  of  Ohio  ex  i^l.  vs. 
McConnell  the  court  uses  language  which  would  seem  to  imply  that 
the  principle  enunciated  in  section  2460  G.  C.  would  not  apply  ex- 
cepting in  those  cases  where  the  authority  to  fix  prices  is  granted 
by  the  legislature.    On  page  591  of  the  opinion  the  court  say: 

"It  can,  then,  only  be  paid  on  the  allowance  of  the  county 
commissioners,  unless  'some  other  person  or  tribunal'  has  been 
authorized  by  law  to  fix  the  amount,  and  has  accordingly  so 
fixed,  allowed,  and  duly  certified  the  same." 

If  this  language  were  given  its  full  import  and  meaning,  it  is 
quite  evident  that  the  only  body  which  coyld  grant  such  authority 
to  an  ofiicer  or  tribunal  to  fix  prices  would  be  the  legislature  itself. 
But  when  we  consider  the  nature  of  the  case  which  the  court  had 
before  it  it  is  possible  that  such  a  construction  should  not  be  place! 
upon  the  language  of  the  court.  But  at  any  rate,  I  am  of  the  opin- 
ion that  this  principle  should  prevail, .  that  inasmuch  as  the  legis- 
lature has  seen  fit  to  delegate  power  to  the  county  commissioners, 
to  authorize  the  county  surveyor  to  transact  certain  business  which 
otherwise  would  have  to  be  transacted  by  the  county  commission- 
ers themselves,  the  power  or  authority  granted  to  the  county  com- 
missioners should  be  limited  to  the  exact  language  of  the  statutes, 
and  inasmuch  as  the  statute  does  not  delegate  power  to  the  county 
commissioners  to  authorize  the  county  surveyor  to  fix  the  prices  ab- 
solutely at  which  he  will  employ  labor  and  lease  machinery  and  tools 
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and  purchase  material,  the  county  commissioners  could  not  assume 
this  power.  That  is,  the  county  commissioners  could  not  authorize 
the  county  surveyor  to  do  the  things  set  out  in  Section  7198  General 
Code,  and  also  grant  him  power  to  fix  the  prices  at  which  the  dif- 
ferent things  might  be  procured,  with  a  view  to  bringing  it  within 
the  exception  set  forth  in  Section  2460  General  Code.  In  other 
words,  the  power  delegated  to  the  county  commissioners  must  be 
limited  strictly  to  the  matters  set  out  in  Section  7198  General  Code. 
Of  course  the  county  surveyor,  in  the  first  instance,  no  doubt, 
would  be  compelled  to  fix  a  price  at  which  he  would  employ  labor, 
lease  machinery  and  tools  and  purchase  material.  But  this  was  so 
in  the  case  in  which  the  sheriff  was  given  the  authority  to  purchase 
ballot  boxes  at  a  price  not  to  exceed  $26  each,  and  also  in  the  case 
where  the  county  clerks  were  given  authority  to  procure  the  neces- 
sary stationery,  etc.,  for  their  office.  So,  notwithstanding  the  fact 
that  the  county  surveyor  has,  in  the  first  instance,  the  right  to  fix 
the  price  at  which  the  different  things  may  be  secured  under  Sec- 
tion 7198  General  Code,  the  county  Commissioners,  nevertheless, 
have  the  final  right  and  duty,  under  Section  2460  General  Cbde,  to 
pass  upon  the  claims  so  arising  under  the  acts  of  the  county  sur- 
veyor, and  the  county  auditor  would  not  be  authorized  to  issue  his 
warrant  in  favor  of  claimants  against  the  county,  merely  upon  the 
certificate  or  requisition  of  the  county  surveyor. 

By  the  Provisions  of  Section  5652-8  General  Code,  the  Duty  is  Im- 
posed Up<m  the  County  Commissioners  and  the  Power  Vested 
in  That  Body,  to  Provide  the  Funds  Necessary  for  the  Admin- 
istration of  the  Law  for  the  Regulation  and  Registratiim  of 
Dogs,  Including  Such  aii  Amount  as  Shall  be  Required  tar 
Compensation  of  Deputy  Sheriffs  Made  Necessary  in  the  Ad- 
ministration of  the  Law.  In  the  Exercise  of  Said  Functi<ms  the 
LimlULtions  of  Section  2980-1  General  Code,  Relating  to  Ap- 
propriations from  the  Sheriff's  Fee  Fund,  Are  Not  Applicable. 


No.  229— (Opinion  Dated  April  23,  1919.) 

Hon.  H.  W.  Euntz,  Prosecuting  Attorney,  Zanesville,  Ohio. 

Dear  Sir:  I  have  your  communication  of  March  13,  1919, 
asking  for  a  construction  of  the  duty  of  the  county  commissioners 
und^r  Section  5652-8  General  Code,  (107  O.  L.,  535.) 

With  your  communication  you  submit  a  communication  from 
Sheriff  Harvey  Garrett  of  your  county  setting  forth  statement 
of  facts  relating  to  necessity  for  an  allowance  from  the  public  funds 
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to  provide  deputies  for  the  enforcement  of  the  ^tutes  relatinsr  to 
the  registration  of  dogs. 

You  call  attention  to  three  opinions  of  my  predecessor  relat- 
ing to  the  construction  of  the  statute  involved  in  your  inquiry^  and 
which  opinions  are  Nos.  861  for  the  year  1917,  and  973  and  1612 
for  the  year  1918. 

After  a  general  survey  of  the  statutes  bearing  upon  the  ques- 
tion, you  request  my  opinion  as  follows: 

"I  am  asking  for  your  opinion  upon  this  statement  of 
facts,  because  of  the  state-wide  importance  which  the  proper 
consideration  of  this  statute  demands." 

The  section  which  you  desire  construed,  Sectipn  5652-8  Gen- 
eral Code  is  a  part  of  an  enactment  found  at  Page  534  of  107  O. 
L.,  and  the  act  relates  primarily  to  the  matter  of  registration  of 
all  dogs,  and  the  collection  of  an  annual  fee  for  such  registration, 
thereby  providing  for  raising  a  fund  to  compensate  for  losses  sus- 
tained by  owners  of  livestock  on  account  of  injuries  inflicted  by 
dogs. 

The  provision  for  assessment  and  collection  of  ,the  fee  for  jreg- 
istration  is  made  in  Section  5652  General  Code.  This  section  is 
followed  by  a  number  of  supplemental  sections  providing  machin- 
ery for  the  enforcement  and  carrying  out  of  the  objects  of  the 
initial  section,  supra. 

From  among  the  supplemental  sections  I  call  attention  to  Sec- 
tion 5652-7  General  Code,  which  provides: 

"County  sheriffs  shall  seize  and  impound  all  dogs  more 
than  three  months  of  age,  except  dogs  kept  constantly  con- 
fined in  a  registered  dog  kennel  found  not  wearing  valid  regis- 
tration tags.  Upon  affidavit  made  before  a  justice  of  the 
peace,  that  a  dog  more  than  three  months  of  age  and  not  kepi 
constantly  confined  in  a  registered  dog  kennel  is  not  wearing 
a  valid  registration  tag  and  is  at  large,  or  is  kept  harboured 
in  his  township,  such  justice  of  the  peace  shall  forthwith 
order  the  sheriff  of  the  county  to  seize  and  impound  such  dog 
so  complained  of.  Such  sheriff  shall  forthwith  give  notice 
to  the  owner  of  such  dog,  if  such  owner  be  known  to  the  sher- 
iff, that  such  dog  has  been  impounded,  and  that  the  same  wiil 
be  sold  or  destroyed  if  not  redeemed  within  four  days,  if  the 
owner  of  such  dog  be  not  known  to  the  sheriff,  he  shall  post 
a  notice  in  the  county  court  house  describing  the  dog  and  place 
where  seized,  and  advising  the  unknown  owner  that  such  dojr 
will  be  sold  or  destroyed  if  not  redeemed  within  four  days." 
.  This  section  is  then  followed  by  5652-8,  which  is  the  one  you 

desire  construed  with  reference  to  the  duty  of  the  county  commis- 
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sioners  in  relation  to  providing  funds  for  the  employment  of 
deputy  sheriffs,  and  that  section  is  as  follows : 

"County  commissioners  shall  provide  for  the  employment 
of  deputy  sheriffs  necessary  to  enforce  the  provisions  of  this 
act,  shall  provide  nets  and  other  suitable  devices  for  taking 
dogs  in  a  humane  manner,  and,  except  as  hereinafter  provided, 
shall  also  provide  a  suitable  place  for  impoi/hding  dogs,  and 
make  proper  provision  for  feeding  and  carii\g  for  the  same, 
and  shall  also  provide  humane  devices  and  methods  for  de- 
stroying dogs.  Provided,  however,  that  in  any  county  in 
which  there  is  a  society  for  the  prevention  of  cruelty  to  chil- 
dren and  animals,  incorporated  and  organized  as  provided  by 
law,  and  having  one  or  more  agents  appointed  in  pursuance 
of  law,  and  maintaining  an  animal  shelter  suitable  for  a  d&g 
pound  and  devices  for  humanely  destroying  dogs,  county  com- 
missioners shaU  not  be  required  to  furnish  a  dog  pound,  bui: 
the  sheriff  shall  deliver  all  dogs  seized  by  him  to  such  society 
for  the  prevention  of  cruelty  to  animals  and  children  at  its 
animal  shelter,  there  to  be  dealt  with  in  accordance  with  law, 
and  the  county  commissioners  shall  provide  for  the  paymei^t 
of  reasonable  compensation  to  such  society  for  its  services  so 
performed  out  of  the  county  general  fund." 

While  neither  this  particular  section  laat  quoted,  nor  in  fact 
any  of  the  sections  of  act  purport  to  provide  the  method  of  ap- 
pointment of  deputy  sheriffs,  yet  I  am  of  the  opinion  that  they  do 
purport  to  provide  the  compensation  for  such  deputy  sheriff's  as 
shall  be  made  necessary  by  the  duties  imposed  upon  the  sheriff's 
office  in  the  performance  of  their  functions  under  the  act,  as  well 
as  other  expense  incident  to  the  performance  of  such  functions  by 
way  of  providing  nets  and  devices  for  catching  the  dogs,  suitable 
impounding  places,  etc. 

A  consideration  of  Section  5652-7  readily  discloses  that  the 
executive  functions  under  the  law  are  vested  in  the  sheriff,  which 
as  readily  suggests  the  probability  of  the  requirement  of  addi- 
tional assistance  or  deputies  over  that  which  would  be  found  ne- 
cessary for  the  regular  duties  of  the  office  exclusive  of  those  added 
by  the  provisions  of  the  act  under  consideration. 

Except  for  the  existence  of  other  provisions  of  law  for  pro- 
viding compensation  for  deputy  sheriffs,  it  is  probable  that  no 
question  would  arise  as  to  the  sufficiency  of  the  authority  found 
in  the  act  under  consideration  providing  the  necessary  compensa- 
tion for  deputies  required  in  the  administration  of  the  laws  relat- 
ing to  the  registration  of  all  dogs.  But  inasmuch  as  a  question 
has  now  been  raised,  it  is  necessary  to  determine  whether  the  fact 
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of  general  provision  having  been  made,  the  same  is  now  to  be  con- 
sidered exclusive,  or  as  governing  entirely  the  subject  of  provid- 
ing compensation  for  deputies  required  for  the  administration  of 
this  particular  law. 

At  the  outset,  the  fact  of  special  provision  being  here  made 
for  the  expense ,  incident  to  the  administration  of  this  particular 
matter,  is  considered  significant  in  other  words,  if  adequate  and 
complete  provision  covering  the  subject  already  had  been  provided, 
there  would  have  been  no  occasion  for  the  additional  reference  to 
the  matter  in  this  law,  and  the  fact  that  special  provision  is  here 
embodied,  we  think  indicates  a  purpose  to  add  something  to  that 
which  had  previously  been  provided. 

The  language  "the  county  commissioners  shall  provide  for  the 
employment  of  deputy  sheriffs  necessary  to  enforce  the  provisions 
of  this  act,''  is  considered  as  furnishing  a  cumulative  authoriza- 
tion for  deputy  sheriffs  compensation  to  the  extent  that  the  serv- 
ice is  made  necessary  by  the  additional  duties  added  to  the  office 
of  sheriff  under  the  law  in  question. 

Of  further  significance  is  considered  the  fact  that  such  fees 
as  are  to  be  collected  on  account  of  the  sheriff's  services  under  the 
act  in  question  are  to  go  into  the  county  treasury  to  the  credit  of 
the  general  county  fund,  while  for  the  ordinary  services  of  the 
sheriff's  office  the  fees  are  to  be  paid  into  the  county  treasury  and 
to  be  kept  in  separate  fund,  which  is  commonly  known  as  the  fee 
fund.    (Sec.  2983  General  Code.) 

The  compensation  for  deputies  under  the  general  provision 
which  may  be  allowed  by  the  county  commissioners  is  based  on 
certain  graduated  percentages  of  the  fees  and  perquisites  so  ac- 
cumulated in  the  fund  thereby  created.  Thus  it  becomes  apparent 
that  the  old  provision  for  compensation  of  deputies  is  not  espe- 
cially adapted  to  or  commensurate  with  the  general  plan  and  pur- 
pose of  the  legislation  under  consideration. 

Of  course,  it  is  provided  by  Section  2980-1  that  upon  appli- 
cation the  common  pleas  judge  may  make  additional  allowance  for 
deputy  hire,  but  the  provision  of  Section  5662-8  clearly  indicates 
that  the  authority  to  provide  sufficient  and  suitable  compensa- 
tion necessary  to  administer  the  provisions  of  the  law  relating  to 
registration  of  dogs  is  vested  in  the  county  commissioners,  and  it 
should  not  be  necessary  to  go  beyond  that  and  look  to  the  common 
pleas  court  for  the  necessary  for  such  fees.  Section  5662-8  was 
intended  to  be  sufficient  for  the  purpose,  and  it  is  the  duty  of  the 
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county  commissioners  to  make  a  sufficient  and  proper  allowance 
measured  only  by  the  necessities  created  by  the  duties  imposed  by 
the  law  rather  than  the  condition  of  the  sheriff's  fee  fund. 

It  is  probable  that  in  some  counties  the  sheriff's  fee  fund  would 
not  be  found  sufficient  even  for  providing  the  deputies  and  assist- 
ants necessary  for  the  regular  duties  of  the  sheriff's  office,  and  in 
that  event,  under  the  contrary  construction  of  the  special  provision 
under  consideration  the  county  commissioners  would  not  be  able  to 
provide  for  making  this  law  effective  at  all,  as  such  construction 
would  in  fact  be  substituting  the  extraordinary  provision  for  an  ap- 
plication to  the  common  pleas  judge  for  additional  allowance  in  the 
place  of  the  apparently  ample  and  apt  authorization  to  the  county 
commissioners  to  provide  the  necessary  funds  incident  to  the  rais- 
ing of  the  larger  revenues  which  constitute  the  major  purpose  of 
the  act. 

The  opinions  of  my  predecessor  which  were  referred  to  in  your 
communication  have  been  duly  considered,  and  I  find  that  the  first 
of  the  opinions — No.  861,  found  at  page  2347  of  the  Annual  Reports 
of  the  Attorney  General  for  the  year  1917,  does  not  determine  the 
question  as  to  whether  the  limitations  on  allowances  to  be  made  by 
the  county  commissioners  provided  in  the  original  Section  2980-1 
are  applicable  to  the  case  of  providing  for  deputy  sheriffs  necessary 
in  carrying  out  the  provisions  of  the  dog  registration  law,  but  it  was 
simply  said  'it  will  be  time  enough  to  meet  that  question  when  it  is 
presented."  Other  observations  of  the  opinion  to  which  I  might 
call  attention  are  as  follows: 

"The  question  arising  in  your  mind  is  probably  the  mean- 
ing of  the  word  "provide",  and  it  is  sufficient  in  this  connection 
to  say  that  "provide"  does  not  mean  "appoint."  •  ♦  * 
Therefore,  the  requirement  that  the  commissioners  shall  pro 
vide  him  with  deputies  would  necessarily  mean  that  the> 
should  provide  him  with  the  means  of  employing  such  ad- 
ditional deputies  as  might  be  rendered  necessary  by  the  pro- 
visions of  these  new  duties.  The  sheriff  himself  selects  his 
deputies.  *  ♦  ♦  The  duty  imposed  by  this  act  upon  the 
county  commissioners  to  provide  the  means  tg  carry  it  into 
effect  is  undoubtedly  mandatory." 

The  second  opinion,  being  No.  973  for  the  year  1918,  deals  more 

specifically  with  the  subject,  and  the  more  pertinent  observations 

are  as  follows : 

"No  express  statement  is  contained  in  the  law  that  the 
provision  for  deputies  is  to  be  in  any  other  manner  than  that 
already  specifically  provided." 
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Again,  after  quoting  the  first  part  of  Section  2980-1  General 
Code,  it  is  said: 

"If  this  language  were  effective  it  might  in  some  In- 
sances  leave  an  insufficient  amount  if  the  maximum  was  fixed 
by  law  without  regard  to  these  new  duties.  However,  if  the 
amount  turns  out  insufficient  the  statute  proceeds: 

'Said  officer  shall  make  application  to  a  judge  of  the  court 
of  common  pleas  of  the  county  wherein  such  officer  was  elect- 
ed; and  thereupon  such  judge  shall  hear  said  application  and 
*  *  *  he  may  allow  such  a  sum  of  money  a^  he  deemi^ 
necessary  to  pay  the  salary  of  such  deputy,  deputies,  *  *  * 
and  thereupon  the  board  of  county  commissioners  shall  trans-  ' 
fer  from  the  general  county  fund,  to  such  officers'  fee  fund, 
such  sum  of  money  as  may  be  necessary  to  pay  salary  or 
salaries/ 

Here  is  the  regular  place  in  the  provisions  already  made 
for  the  board  of  county  commissioners  to  do  the  thing  re- 
quired in  the  new  act,  viz.,  provide  for  the  employment  of 
deputy  sheriffs  necessary  to  enforce  the  provisions  of  this 
act.  The  fact  that  the  maximum  which  the  commissioners 
may  allow  ig  not  based  upon  any  of  the  fees  for  duties  under 
the  new  act  would  be  a  sufficient  reason  for  the  judge  allowing 
an  additional  amount  if  such  maximum  atnount  was  insuffi- 
cient." 

In  the  later  opinion,  being  No.  1612  of  the  Annual  Reports  for 
1918,  the  conclusion  in  the  last  considered  opinion  was  reaffirmed, 
and  it  was  said : 

**In  an  opinion  (No.  973)  rendered  to  Hon.  John  V.  Camp- 
bell, Prosecuting  Attorney,  on  January  29,  1918,  I  held  that 
the  deputy  sheriffs  who  performed  the  duties  under  the  law 
designated  above  are  to  be  paid  in  the  same  manner  as  are 
the  ordinary  deputies  in  the  sheriff's  office.  In  other  words, 
the  sheriff  must  make  his  report  to  the  county  commissioners, 
and  said  commissioners  make  an  allowance,  in  accordance 
with  the  provisions  of  law,  which  will  take  care  of  the  full 
deputy  force  needed  by  the  sheriff." 

I  find  myself  unabl8  to  agree  with  the  holding  of  my  predeces- 
sor that  the  general  structure  of  the  law  for  converting  the  various 
county  offices  from  a  fee  basis  to  a  salary  basis  and  providing  for 
the  compensation  of  deputies  and  assistants  required  in  the  offices 
from  a  fund  accumulated  from  the  fees  and  prequisites  of  the  office 
and  set  apart  as  a  special  fund  for  that  purpose,  was  intended  to 
limit  and  govern  the  general  authorization  in  the  law  now  under 
consideration  or  providing  for  the  administration  of  said  latter  law, 
which  has  for  its  main  purpose  the  raising  of  a  revenue  in  the  exer- 
cise of  police  power  to  compensate  for  injuries  and  losses  which  are 
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resrularly  sustained  aa  a  oonsequenee  of  inadequate  regulation  of 
dogs^  and  under  which  enactment  the  inconsequential  provision  for 
sheriffs  fees  conveys  them  into  the  general  fund  of  the  county. 

I  therefore  hold  that  by  the  provision  of  Section  5652-8  General 
Code  the  duty  is  imposed  upon  the  county  commissioners  and  the 
power  vested  in  that  body  to  provide  the  funds  necessary  for  the 
administration  of  the  law  for  the  regulation  and  registration  of 
dogs,  including  such  an  amount  as  shall  be  required  for  compensa- 
tion of  deputy  sheriffs  made  necessary  in  the  administration  of  the 
law,  and  that  in  the  exercise  of  said  function  the  limitations  of  Sec- 
tion 2980-1  General  Code,  relating  to  appropriation  from  the 
sherifTs  fee  fund  are  not  applicable. 

With  Respect  to  all  Roads,  Improvement  Proceedings  as  to  Which 
Becaniie  Pending  Proceedings  During  the  Year  1911,  and  From 

.  That  Time  Until  the  First  Monday  in  September,  1915,  Property 
Owners'  Share  Must  be  Assessed  and  Collected  and  the  Town- 
ship's Share  Must  be  Paid,  Unless  Such  Respective  Shares  Have 
Beoi  Waived  and  Assumed  in  Accordance  With  Former  Section 
1210-1,  the  Manner  of  the  Assessment  to  be  as  Prescribed  by 
Statutes  in  Force  Whoi  the  Improvement  Proceeding's  Became 
Pttiding. — ^Assessments  for  Improvements  Mentioned  in  Next 
Preceding  Paragraph,  Must  be  Confined  to  Such  Realty  as  Imme- 
diately Abuts  the  Improvement, — Subject  Only  to  the  Excepti<m 
Created  by  Former  Section  1209  as  to  Railroad  Right  of  Way  and 
Land  Adjoining  It. — ^The  Rule  Stated  in  Next  Preceding  Para- 
graph is  Applicable  to  Improvements  Made  Under  the  Case  Law 
(Said  Former  Section  1209,  However,  Having  Been  Broadened 
and  Re-Enacted  as  Section  1215  in  Cass  Law). — ^A  Road  Improve- 
ment Proceeding  Becomes  a  Pending  Proceeding  at  the  Time  the 
State  Highway  Commissioner  Approves  the  Applicati<m  of  the 
County  Commissioners  for  State  Aid  as  to  Such  Improvement, 
and  (^^ers  the  County  Surveyor  to  Make  Plans^  Etc.,  For  Such 
Improvement. 

No.  311— .(Opinion  Dated  May  16,  1919.) 


Hon.   George   W.   Sheppard,   Prosecuting   Attorney,   Portsmouth, 

Ohio. 

Dear  Sir:     Attention  has  been  given  your  communication  of 
April  12,  1919,  addressed  to  this  department,  reading  as  follows: 

•  

"John  G.  Harper,  surveyor  of  Scioto  County,  Ohio,  has 
submitted  to  me  the  following  questions  and  has  asked  me  to 
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submit  them  to  your  department  for  le^al  opinion : 

'Can  assessment  be  made  on  all  roads  contracted  during 
the  years  of  1911,  1912,  1913,  1914  and  1915,  which  is  prior 
to  Cass  highway  law,  September  6,  1915,  if  assessment  has 
not  been  waived  by  county  commissioners  ? 

'How  can  assessment  be  made  during  this  time, — ^I  mean 
can  assessment  be  made  on  abutting  property  owners  one- 
half  mile  or  one  mile  from  improvements?  Can  the  town- 
ship be  assessed  with  improvements  made  during  these  vari- 
ous years  if  the  county  commissioners  did  not  vaive  their 
assessments  ?  How  shall  the  assessment  be  mad"?  under  the 
Cass  law? 

'If  an  improvement  was  started  prior  to  the  Cass  law; 
that  is,  surveys,  plans,  etc.,  all  of  the  preliminary  work  done» 
the  improvement  contracted  for  and  made  under  the  Cass 
law,  can  assessment  be  made  on  this  improvement  if  not 
waived  by  county  commissioners  ?  - 

'If  the  preliminary  work  is  started  under  the  Cass  law, 
(that  is,  surveys  ordered  and  made,  plans  prepared,  etc.) 
and  the  contract  is  let  under  the  present  law,  shall  the  as- 
sessment be  made  under  the  Cass  law  or  the  present  law  ?'  " 

From  the  trend  of  your  inquiries,  and  from  information  com- 
ing to  this  department,  it  is  assumed  that  you  have  in  mind  only 
those  road  improvements  as  to  which  state  aid  was  granted  on 
application  of  county  commissioners;  hence  the  views  expressed 
and  conclusions  stated  herein  will  have  reference  only  to  such 
improvements.  The  foregoing  statement  is  made  because  of  the 
fact  that  for  several  years  past,  our  statutes  have  provided  for 
state  aid,  under  certain  conditions,  upon  application  by  township 
trustees ;  and  it  is  important  to  bear  in  mind  that  the  proceedings 
in  connection  with  such  an  application  are  somewhat  different  from 
those  relating  to  an  application  for  state  aid  by  the  county  com- 
missioners. 

Your  first  and  third  inquiries  are  as  to  whether  the  so-called 
"assessment  share"  or  "property  owners'  share"  may  at  this  time 
be  lawfully  assessed,  and  whether  the  so-called  "township  share" 
may  at  this  time  be  lawfully  collected,  as  to  improvements  pending 
prior  to  the  taking  effect  of  the  Cass  Act  on  the  first  Monday  in 
September,  1915,  if  there  has  been  no  waiver  by  the  county  as  to 
the  payment  of  such  shares. 

These  two  inquiries  will  be  considered  together,  for  the  reason 
that  both  of  them  involve  consideration  of  former  sections  1206  to 
1210  G.  C.  as  well  as  of  an  enactment  formerly  designated  as  s^- 
tion  1210-1  G.  C. 
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Sections  1206  to  1210  became  effective  as  a  part  of  the  original 
General  Code  upon  its  enactment  in  February,  1910,  and  in  their 
form  at  that  time  read  as  follows  (General  Code  1910  as  issued  by 
Commissioners  of  Public  Printin^r) : 

"'Section  1206.  One-half  of  the  cost  and  expenses  of  the 
construction  of  the  improvement  shall  be  paid  by  the  treas- 
urer of  state  upon  the  warrant  of  the  auditor  of  state  issued 
upon  the  requisition  of  the  state  highway  commissioner,  from 
a  specific  appropriation  made  to  carry  out  the  provisions  of 
this  chapter." 

"Section  1207.  One-half  of  the  cost  and  expenses  of  such 
improvement  shall  be  paid  by  the  treasurer  of  the  county  in 
which  the  highway  is  located  upon  the  order  of  the  county 
commissioners,  issued  upon  the  requisition  of  the  state  high- 
way commissioner,  from  any  funds  in  the  county  treasury  for 
the  construction  of  improved  highways  under  the  provisions  of 
this  chapter.  One-half  of  the  amount  so  paid  by  the  county 
shall  be  apportioned  by  the  county  commissioners  to  the  town- 
ship or  townships  and  the  abutting  property  as  provided  in  the 
next  section." 

"Section  1208.  One-fourth  of  the  costs  and  expenses  of 
such  improvement  shall  be  apportioned  to  the  township  in 
which  such  road  is  located.  Of  the  amount  so  apportioned  to 
the  township,  three-fifths  shall  be  charged  upon  the  whole 
township  and  two-fifths  shall  be  a  charge  upon  the  property 
abutting  on  the  improvement.  The  township  trustees  shall 
apportion  the  amount  to  be  paid  by  the  abutting  property  ac- 
cording to  the  benefits  accruing  to  the  owners  of  lands  so  lo- 
cated. At  least  ten  days'  notice  of  the  time  and  place  of  mak- 
ing such  apportionment  shall  be  given  to  persons  affected 
thereby,  and  an  opportunity  given  them  to  be  heard  in  the 
manner  provided  by  law  for  the  assessment  of  the  costs  of  es- 
tablishing county  roads." 

"Section  1209.  If  a  railway  corporation  owns  in  fee  a 
strip  of  land  along  the  side  of  the  highway  upon  which  it  oper- 
ates a  steam  or  electric  railway,  the  land  back  of  such  strip 
shall  be  regarded  and  treated  as  abutting  upon  such  highway 
for  all  purposes  of  abutting  ownership,  and  both  such  strip 
and  land  back  thereof  shall  be  assessed  as  provided  in  the  pre- 
ceding section." 

"Section  1210.  The  township  trustees  shall  certify  the 
assessment  to  the  county  auditor,  who  shall  place  it  upon  the 
tax  duplicate  against  the  property  benefitted.  The  county 
treasurer  shall  collect  such  assessments  in  the  same  manner  as 
other  taxes  are  collected,  and  in  such  payment.<'  as  may  be  ap- 
proved by  the  county  auditor.  The  township  trustees  shall 
pay  the  portion  of  the  costs  and  expenses  assessed  to  the  town- 
ship in  the  same  manner  as  other  claims  are  paid." 
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As  they  thus  read  said  sections  were  adapted  from  sections  8,  16 
and  17  of  the  Highway  Act  of  1908,  appearing  in  99  Ohio  Laws, 
314. 

Said  five  sections  remained  in  their  form  as  above  quoted  until 
certain  amendments  to  them  were  made  by  Act  of  May  31,  1911, 
approved  June  9,  1911  (102  O.  L.  342,  343).  Said  amendments, 
however,  do  not  appear  to  have  changed  in  the  least  the  percent- 
ages which  by  the  mandate  of  the  sections  in  their  earlier  forms 
were  to  be  charged  respectively  to  the  township  and  property 
owners ;  nor  do  said  amendments  appear  to  have  relaxed  the  man- 
datory terms  providing  that  the  township  and  property  owners 
should  bear  a  part  of  the  cost,  or  to  have  changed  the  assessment 
proceedings  which  the  township  trustees  are  commanded  to  carry 
out. 

However,  by  an  entirely  new  supplemental  section  designated 
as  section  1210-1  (102  O.  L.  3^4),  enacted  contemporaneously  with 
the  making  of  said  amei\dments,  an  optional  or  alternative  plan 
was  provided  whereby,  upon  action  by  the  county  commissioners  or 
township  trustees,  the  percentages  might  be  changed, — said  sec- 
tion 1210-1  as  then  enaeted  reading  as  follows : 

"The  county  commissioners  of  a  county  in  which  a  road 
is  constructed  under  the  provisions  of  this  act  may,  by  resolu- 
tion, waive  any  part  or  all  of  the  apportionment  of  the  cost  and 
expense  of  such  road  as  herein  provided  to  be  paid  by  the 
township  or  townships  or  abutting  property  owners,  and 
assume  any  part  or  all  of  the  cost  and  expense  of  such  road 
improvement  in  excess  of  the  amount  received  from  the  state 
up  to  the  entire  cost  and  expense  of  such  road  improvement 
without  any  assessment  whatsoever  upon  any  township  or 
townships  or  the  property  abutting  on  such  road.  The  town- 
ship trustees  of  any  township  in  which  a  road  is  constructed 
under  the  provisions  of  this  chapter  may,  by  resolution,  waive 
any  part  or  all  of  the  apportionment  of  the  cost  and  expense  of 
such  road  as  herein  provided  to  be  paid  by  the  county  or  abut- 
ting property  owners  and  assume  any  part  or  all  of  the  cost 
and  expense  of  such  road  improvement  in  excess  of  the  amount 
received  from  the  state  up  to  the  entire  cost  and  expense  of 
such  road  improvement  without  an  assessment  upon  the 
county  or  owners  of  abutting  property  upon  such  road." 

Sections  1206  and  1208  were  subjected  to  further  amendment, 
and  section  1210-1  was  also  amended  by  act  of  April  18,  1913,  in 
these  particulars :     (103  0.  L.  456-467) . 

(a)  The  words  "and  bridges"  were  added  at  the  end  of  sec- 
tion 1206, — the  effect  of  the  amendment  being  to  make  county 
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bridge  funds  available  for  the  county's  share  of  road  improvement. 

(b)  The  clause  "except  the  cost  and  expense  of  bridges  and 
culverts"  was  inserted  in  section  1208 ;  and  the  clause  "in  the  man- 
ner provided  by  law  for  the  assessment  of  the  -cost  and  expense  of 
establishing  township  ditches",  was  substituted  in  said  section 
1208  for  the  clause  "in  the  manner  provided  by  law  for  the  assess- 
ment of  the  cost  and  expense  of  establishing  county  roads" — the 
effect  of  such  respective  insertion  and  substitution  being  to  except 
from  the  total  cost^  the  item  of  bridges  and  culverts  in  calculating 
shares  of  township  and  property  owners ;  and  to  set  up  as  assess- 
ment proceedings  to  be  followed  by  the  township  trustees,  the 
township  ditch  assessment  proceedings  in  lieu  of  assessment  pro- 
ceedings relating  to  establishment  of  county  roads. 

(c)  The  word  "highway"  was  substituted  for  the  word 
"roads"  in  section  1210-1. 

As  no  further  changes  were  made  in  the  series  of  statutes  1206 
to  1210  or  in  section  1210-1,' until  the  passage  of  the  Cass  Act,  the 
above  references  to  the  history  of  said  sections  carry  us  through 
the  period  covered  by  your  first  and  third  inquiries. 

Assuredly  a  mere  reading  of  these  statutes  is  convincing  that 
they  place  upon  affected  townships  a  positive  obligation  to  pay  a 
definite  share  of  the  cost  of  the  improvement,  and  that  they  also 
make  mandatory  the  payment  of  a  definite  share  of  such  cost  by 
affected  property  owners, — the  making  of  such  assessment  being  a 
duty  cast  upon  township  trustees  to  be  carried  out  either  in  ac- 
cordance with  the  plan  of  township  ditch  assessment  or  county 
road  establishment  assessment,  depending  on  which  plan  was  en- 
joined by  statute  in  force  at  the  time  the  road  improvement  became 
a  pending  proceeding  as  hereinafter  defined. 

Of  course,  as  to  those  road  improvements  which  became  pend- 
ing proceedings  after  June  9,  1911,  and  before  the  first  Monday  in 
September,  1915,  there  was  an  option  in  the  county  commissioners 
by  virtue  of  said  section  1210-1  to  assume  all  or  a  part  of  the 
township's  share  and  all  or  a  part  of  the  property  owners'  share, 
and  a  like  option  in  the  township  trustees  to  assume  all  or  a  part 
of  the  county's  share  and  all  or  a  part  of  the  property  owners* 
share  (which  option,  it  may  be  said  in  passing,  was  as  of  the  first 
Monday  in  September,  1915,  and  now  is,  restricted  by  section  210 
of  the  Cass  Act,  now  section  1217  G.  C.  to  the  extent  that  in  all 
cases  the  property  owners  must  pay  at  least  ten  per  ctnt.)  The 
very  terms  of  said  former  section  1210-1  indicate  that  affirmative 
and  formal  action  by  the  commissioners,  namely,  the  passage  of 
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a  resolution,  is  a  necessary  step  to  the  assumption  by  the  county 
of  any  part  or  all  of  the  township's  or  property  owners'  share ;  for 
the  section  says  in  so  many  words  that  the  county  commissioners 
"may,  by  resolution,  waive,"  etc.  The  use  of  the  word  "waive"  and 
the  requirement  of  formal  action  by  resolution  serve  to  emphasize 
the  mandatory  character  of  the  other  sections  referred  to,  concern- 
ing the  share  to  be  borne  by  the  township  and  property  owners,  if 
the  commissioners  have  not  seen  fit  to  exercise  the  option  of 
waiver.  * 

Furthermore,  in  this  connection,  attention  is  called  to  an 
opinion  of  this  department  of  date  June  28,  1913,  Annual  Reports 
of  the  Attorney  General  for  1913,  page  1279,  in  which  it  was  held 
with  reference  to  sections  1206  to  1210  as  they  stood  prior  to  the 
enactment  of  section  1210-1  that  no  power  was  lodged  in  the  town- 
ship trustees  to  waive  the  ten  per  cent,  provided  by  statute  to  be 
assessed  against  property  owners,  and  cause  said  ten  per  cent,  to 
be  charged  to  the  township.  The  same  rule  would  apply  to  county 
commissioners  in  the  absence  of  section  1210-1 ;  and  as  a  matter  of 
course,  if  the  commissioners  took  no  action  under  section  1210-1, 
no  claim  can  reasonably  be  made  that  either  the  township  or 
property  owners  have  been  relieved  of  their  respective  shares. 

Perhaps  some  reference  should  be  made  to  former  section 
1200,  which  as  incorporated  into  the  original  enactment  of  the 
General  Code  in  1910  read  as  follows : 

"Before  their  approval  of  a  road  improvement,  the  county 
commissioners  shall  require  that  the  township  or  townships 
through  which  it  extends  shall  pay  twenty-five  per  qent  of  the 
costs  thereof,  and  that  the  trustees,  by  resolution,  approve  its 
construction." 

By  above  mentioned  act  passed  May  31,  1911,  said  section  was 
amended  to  read  as  follows  (102  O.  L.  341) : 

"Before  their  approval  of  the  proposed  road  improvement, 

the  county  commissioners  may  require  that  the  trustees  of  the 
township  or  townships  through  which  it  extends  agree  to  pay 
twenty-five  per  cent  of  the  cost  and  expense  thereof,  and  that 
the  trustees,  by  resolution,  approve  the  construction,  improve- 
ment, maintenance  or  repair  of  the  same." 

Of  course,  no  claim  could  be  made  that  the  section  as  thus 
amended  and  becoming  effective  as  of  June  9,  1911,  implies  that  as 
a  condition  precedent  to  charging  the  township  with  any  part  of 
the  cost,  the  trustees  must  agree  to  assume  twenty-five  per  cent. 
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of  the  cost  and  by  resolution  approve  the  construction  of  the  road, 
etc.,  for  as  amended  said  section  left  entirely  to  the  option  of  the 
commissioners  the  matter  of  requiring  agreement  and  approval 
of  trustees. 

On  the  other  hand,  the  exact  purpose  of  the  statute  as  it  stood 
prior  to  said  amendment  is  somewhat  vague,  since  co-existing  sec- 
tions 1206  to  1210  sufficiently  provided  for  the  shares  to  be  paid  by 
the  township  and  property  owners, — ^twenty-five  per  cent,  in  all. 
Probably  the  real  intent  of  the  action  as  it  read  before  the  amend- 
ment was  to  make  the  township  liable  in  the  first  instance  for  the 
whole  twenty-five  per  cent,  including  township's  share  and  property 
owners'  share  as  defined  in  sections  1206  to  1210;  just  as  the 
county  was  made  liable  to  the  state  in  the  first  instance  for  the 
whole  cost  of  the  improvement  over  and  above  the  portion  assumed 
by  the  state.  In  any  event,  the  several  sections  must  be  con- 
strued together ;  and  from  that  standpoint,  as  well  as  from  the  fact 
that  said  section  1200  was  plainly  for  the  protection  of  the  county 
as  against  the  township  and  property  owners,  the  provisions  of 
said  section  cannot  be  construed  as  mandatory  in  the  sense  that 
the  township  and  property  owners  would  be  relieved  if  the  com- 
missioners failed  to  make  the  requirement, — in  other  words,  the 
positive  statutory  obligation  laid  on  the  township  and  property 
owners  by  sections  1206  to  1210  is  not  to  be  avoided  by  the  failure 
of  the  commissioners  to  perform  an  act  required  by  another  sec- 
tion (1200)  of  the  same  series  of  statutes. 

Your  second  inquiry  relates  to  the  point  whether  as  to  im- 
provements pending  before  Cass  law  became  effective,  assessments 
may  be  made  against  lands  other  than  those  immediately  abutting 
the  improvement, — or  to  state  your  question  specifically,  whether  a 
one-half  mile  or  one  mile  assessment  zone  is  permissible.  You  will 
find  this  question  to  have  been  answered  in  an  opinion  of  this 
department  heretofore  rendered, — ^Opinions  of  the  Attorney  Gen- 
eral for  1916,  p.  309, — to  the  effect  that  the  assessment  may  be 
made  only  against  property  abutting  the  improvement,  and  not 
against  other  property  that  might  be  embraced  within  a  one-mile 
zone.  True,  the  opinion  just  referred  to  related  to  the  statutes  as 
amended  by  the  Cass  law,  but  the  opinion  is  equally  applicable  to 
the  statutes  as  they  existed  before  the  Cass  law  took  effect, — ^the 
plan  of  having  an  assessment  zone  of  one-half  mile  or  greater 
extent  not  having  made  its  appearance  in  the  statutes  relating  to 
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state  aid  improvements  until  the  passage  of  the  White-Mulcahy 
Act,  effective  on  June  28,  1917. 

Your  fourth  question  is,  How  shall  assessment  be  made  under 
the  Cass  law?  It  is  assumed  that  you  mean  by  this  to  inquire 
whether  the  assessment  may  include  other  land  than  that  imme- 
diately abutting  the  improvement;  hence  the  opinion  last  above 
referred  to  constitutes  an  answer  to  the  effect  that  the  immediately 
abutting  land  only  may  be  assessed.  The  assessment  procedure 
to  be  followed  by  the  township  trustees  is  set  forth  in  section  207, 
et  seq.,  G.  C.  It  has  already  been  noted  that  as  to  Cass  law  im- 
provements, no  option  was  left  in  either  county  commissioners  or 
township  trustees  to  waive  assessment  of,  and  assume,  property 
owners'  share. 

The  rule  stated  as  to  abutting  realty  is  subject  to  an  exception 
specified  in  former  section  1209  (which  with  certain  changes  be- 
came section  1215  of  the  Cass  law),  relating  to  railroad  right  of 
way,  etc.,  and  lands  adjoining  it. 

Your  fifth  and  sixth  questions  relate  to  the  matter  of  what 
set  of  statutes  is  to  be  followed  in  making  the  assessment.  These 
questions  are  found  to  have  been  fully  answered  by  an  opinion  of 
this  department,  not  yet  in  print,  rendered  to  Hon.  Franklin  J. 
Stalter,  prosecuting  attorney.  Upper  Sandusky,  Ohio,  under  date 
of  April  29,  1918,  copy  of  which  is  enclosed.  You  will  find  on  ex- 
amination that  it  constitutes  specific  answer  to  your  sixth  question 
and  an  answer  upon  principle  to  your  fifth  question. 

Of  course,  it  must  be  borne  in  mind  as  a  general  principle  when 
making  assessments,  that  no  tract  of  land  may  be  assessed  in  ex- 
cess of  special  benefits  conferred  (Railway  v.  Cincinnati,  62  O.  S., 
465).  This  constitutional  limitation  is  recognized  in  the  statutes 
above  referred  to,  wherein  we  find  the  expression,  "according  to 
the  benefits  accruing.'*'  It  will  be  found,  also,  Jhat  the  Cass  act 
and  White-Mulcahy  act  provide  a  special  limitation  of  thirty-three 
per  cent,  of  tax  value. 

In  conformity  with  the  views  expressed  herein  and  in  the 
opinions  above  referred  to,  specific  answer  to  your  questions  may 
be  made  as  follows: 

(1)  With  respect  to  all  roads,  improvement  proceedings  as  to 
which  became  pending  proceedings  during  the  year  1911,  and  from 
that  time  until  the  first  Monday  in  September,  1915,  property  own- 
ers' share  must  be  assessed  and  collected,  and  the  township's  share 
must  be  paid,  unless  respective  shares  have  been  waived  and  as- 
sumed in  accordance  with  former  Section  121C-1 — the  manner  of 
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the  assessment  to  be  as  prescribed  by  statutes  in  force  when  the 
improvement  proceedings  became  pending. 

(2)  Assessments  for  improvements  mentioned  in  next  pre- 
ceding paragraph  (1)  must  be  confined  to  such  realty  as  immedi- 
ately abuts  the  improvement — subject  only  to  the  exception  cre- 
ated by  former  Section  1209  as  to  railroad  right  of  way  and  land 
adjoining  it. 

(3)  The  rule  stated  in  next  preceding  paragraph  (2)  is  ap- 
plicable to  improvements  made  under  Cass  law  (said  former  Sec- 
tion 1209,  however,  having  been  broadened  and  re-enacted  as  Sec- 
tion 1215  in  Cass  law). 

(4)  A  road  improvement  proceedings  becomes  a  pending 
proceeding  at  the  time  the  state  highway  commissioner  approves 
the  application  of  the  county  commissioners  for  state  aid  as  to 
such  improvement,  and  orders  the  county  surveyor  to  make  plans, 
etc.,  for  such  improvement. 
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NEW  CORPORATIONS 

Byrd  Plumbers'  Supply  Co.,  Cleve- 
land, $50,000.  John  W.  Byrd.  Allen  J. 
Shaw,  W.  F.  Lassman,  G.  W.  Shaw,  F. 
C.  Bosworth. 

C.  A.  StrousB  Realty  Co.,  Youngs- 
town,  $50,000.  Charles  A.  Strouss,  A. 
F.  Scott,  Perry  Robison,  W.  E.  Craig, 
Hayes  R.  Dalzell. 

Greater  Cincinnati  Motion  Picture 
Exhibitors'  Co.,  Cincinnati.  11,000. 
Charles  Schaengold,  J.  A.  Ackerman. 
Jerome  M.  Jackson.  Otto  Dieckman. 
Otto  Ludeking. 

Hocking  Light  &  Power  Co..  Athens. 
$5,000.  John  E.  Dolman,  G.  C.  Hans 
Hamilton,  C.  H.  Davis,  F.  N.  Sinks, 
Frank  Tossey,  H.  H.  Long,  H.  E. 
Schweinsberger. 

Harmony  Lodge  No.  33,  Knights  of 
Pythias  Building  Co..  Portsmouth. 
$10,000.  William  Wilson,  William  L. 
Cornute,  William  Gooden.  James  A. 
Melvin,  John  H.  Jackson. 

Jackson-Ferris  Co.,  Youngstown, 
$100,000.  W.  R.  Leonard,  A.  D.  Thom- 
as, S.  D.  L.  Jackson,  J.  Arthur  Ferris, 
George  M.  Streeter.  (Quarrying  and 
dealing  in  stone  and  marble.) 

Leitner  Brothers  Co..  Cleveland. 
$25,000.  M.  E.  Leitner,  Robert  Leit- 
ner, Luis  Shapers,  Michael  J.  Blazak, 
Samuel   A.   Katzel,  Bert  Bergida. 

Moulton-Burwell  Co.,  Columbus,  $12,- 
000.  W.  E.  Moulton,  W.  Nuhler,  C.  E. 
Moulton,  George  F.  Burwell,  J.  L.  Bur- 
well,  C.  W.  Burwell.  (Manufacturing 
and  selling  raincoats  and  umbrellas.) 

Ohio-Arizona  Copper  Co.,  Columbus, 
$200,000.  Charles  M.  Siebert,  Jr.. 
Louis  J.  Miller,  Cliff  "  Shinaberry, 
Louis  A.  Siebert.  Joh^    . .  Monahan. 

Portage  Baking  Co.,  Akron,  $20,000. 
S.  C.  Wagenman,  H.  M.  Hagelbarger. 
H.  G.  Sours,  A.  Hershinow,  J.  C.  Staf- 
ford. 

Six  Stove  Men  Co..  Dayton,  $25,000. 
Milton  M.  Tuteur,  Samuel  L.  Finn, 
Charles  Weisman.  John  L  Kassoff, 
Wm.  Grether.  Herman  J.  Weisman. 

Stair  Building  Co..  Akron.  $25,000. 
A.  J.  Young.  J.  A.  Seller,  Henry  G. 
Brandan,  W.  P.  Stair,  J.  Fred  Smith. 


Union  Realty  and  Construction  Co.. 
Cleveland,  $10,000.  I.  B.  Rabb,  S.  H. 
Levy,  E.  L.  Moeller,  A.  J.  Schanfarber, 
B.  D.  Gordon. 

Standard  Woodwork  Co,  Cleveland. 
$10,000.  Harry  L.  Hahn.  F.  H.  Kro- 
mer.  George  F.  Hahn,  H.  L.  Skinner, 
R.  L.  Skinner. 

Township  Line  Threshing  Co.,  Lima. 
$10,000.  C.  L.  Mechling,  Becher  Fox, 
Irvin  Ridenour.  Irville  Hanes,  Elmer 
McClain. 

Victor  Steel  Co.,  Warren,  $50,000.  J. 
E.  Lavine,  Leo  Alexander,  R.  A.  Ma- 
son, Maud  E.  Gillmer,  Mary  E.  Treat. 

Western  Reserve  Water  Co.,  Cleve- 
land, $100,000.  I^uls  Englander,  Carl 
Dantel,  Ralph  Stickle,  D.  A.  Christo- 
pher, E.  M.  Day. 

Addison  Square  Investment  Co.. 
Cleveland.  $10,000.  G.  M.  Blauman,  J. 
L.  Walker,  L.  R.  Hllderbrand.  A.  K. 
Kintzel,  A.  M.  Greening. 

August  Wagner  Products  Co.,  Co- 
lumbus, $100.00.  M.  W.  Bradshaw.  H. 
W.  Putnam.  Don  M.  Hamilton.  Henry 
H.  Metcalf,  Vera  K.  McGonagle.  (Food 
products  and  beverages.) 

August  Wagner  Realty  Co..  Colum- 
bus. $50,000.  M.  W.  Bradshaw.  Henry 
H.  Metcalf,  H.  W.  Putnam.  Don  M. 
Hamilton,  Vera  K.  McGonagle. 

Bisson-Floto<!alkins      Co..  Akron, 

$100,000.     W.  H.  Floto.  G.  E.  Swaile. 

D.  A.  Calkins,  G.  H.  Bisson.  F.     E. 
Bowman.     (Real  estate.) 

Crystal  Candy  Co.,  Toledo.  $10,000. 
Samuel  DeWood.  Pete  DeWood,  Tof- 
fey  Francis.  Mike  A.  Francis.  Charles 
W.  Ringman. 

Excelsior  Drill  and  Manufacturing 
Co.,  Springfield.  $10,000.  George  M. 
Win  wood.  Jr.,  M.  M.  Roche,  B.  Bra- 
beck,  G.  D.  Kay.  I-i.  Leppla. 

Frazler  Hardware  Co..  Dresden.  $25,- 
000.  Cornelius  S.  Frazier.  Ella  A.  Fra- 
zier,  Robert  J.  Frazier,  Paul  S.  Frazier. 
Brice  Frazier,  Jr. 

Genoa  Farmers'  Exchange  Co..  Ge- 
noa. $60,000.  W.  H.  Blausey.  John  A. 
Miller,  Eugene  Martin,  F.  C.  Bringe,  J. 
G.  Strehl,  G.  E.  Nlehousmeyer. 
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Ideal  Broom  and  Brush  Co.,  Piqua, 
110,000.  Joseph  F.  Matchett,  Chancy 
y.  Undley,  Hannah  M.  Matchett,  Wil- 
liam Keller,  Theodore  Lindley. 

Norwood  Woodmen  of  the  World 
Home  Co.,  Norwood,  $10,000.  Oeorge 
J.  Sherraw,  J.  R.  Nanson,  C.  A.  Bart- 
lett,  Jos.  A.  Hyndman,  Louis  F.  Kau- 
cher. 

Riverside  Building  Co.,  Painesville, 
$15,000.  Harry  E.  Hammar,  A.  M. 
Means,  J.  C.  Alden,  Percy  K.  Smith, 
Guy  Wyman. 

Sentone  Remedy  Co.,  Bellaire,  |2,- 
500.  J.  H.  Davis,  Donald  A.  Ward,  J. 
W.  Xeal,  Carl  W.  Rodewlg,  Alfred 
Dun  fee. 

Waco  Petroleum  and  Refining  Co 
Columbus.  $10,000.  Howard  P.  Well 
ing.  Durward  C.  Cain,  Ethel  W.  Cain 
Clara  S.  Walling,  D.  Strader. 

Canton  Macaroni  Co.,  Canton,  $50, 
000.  Leonard  Fortune,  Joe  Cincelle 
GioTanni  DeGerolomo,  E.  K.  Reedy 
James  E.  Kinnison. 

Coddlng-Bagley-Case     Co.,    Medina 
130,000.    F.  P.  Bagley,  Lohabel  Bagley 
Ford  L.  Case,  H.  W.  Codding,  Louise 
Codding.     (Real  estate.) 

Dilley-Kerr  Construction  and  Supply 
Co..  Warren,  $10,000.  William  E.  Dil- 
ley,  H.  E.  Chinnock,  R.  G.  Calvin,  N. 
L.  Kerr,  J.  P.  Dilley. 

Farmers'  Supply  Co.,  Tacoma,  $20,- 
000.  L.  J.  Taber,  E.  W.  Sears,  Allen 
Bailey,  L.  G.  Naylor,  Selby  Postle- 
thwalt,  Alden  Lee. 

Guaranty  Savings  and  Loan  Co., 
Gallon.  $500,000.  M.  A.  Curtiss,  C.  W. 
Tracht,  F.  A.  Fralick,  H.  Cohen.  E.  B. 
Beau.  E.  W.  Seemann,  Homer  Simp* 
9on. 

H.  Lais  Furniture  Co.,  Cleveland, 
150,000.  Henry  Lais,  Helen  Lais,  Hen- 
ry Stenger,  Loretta  Lais,  Mrs.  Mamie 
Uis. 

Indian  Ripples  Realty  Co.,  Miami- 
ville.  $10,000.  Clyyde  P.  Johnson. 
Robert  W.  Pogue,  Homer  A.  Wessel, 
Jr.,  Stuart  B.  Sutphin,  Newell  H.  Har- 
jrave. 

Mid-West  Securities  Co.,  Cleveland, 
$50,000.  J.  -B.  Livingston,  Gardner  Ab- 
N)tt.  Orover  TTigcins  William  B.  Cock- 
ley,  Tbomas  H.  Jones. 

Millard  Tracking  Co.,  Cleveland, 
UO.OOO.  John  J.  Sexton,  Fred  E. 
Wirtshafter.  E.  M  Stevenson,  J. 
Prench,  Thomas  EL  Greene. 

Norwalk  Rose  Garden  Co.,  Norwalk, 
$35,000.  A.  E.  Ldnendell,  E.  B.  King, 
I  A.  Stockwell,  George  H.  Potts,  C.  A. 
McCutcheon. 


People's  Savings.  Bank  of  North 
Dayton,  Ohio,  $50,000.  H.  O.  Norrls, 
Wm.  A.  Thompson,  George  Serapln, 
Nan  Myers,  John  P.  Naas. 

Reynolds  Shoe  and  Glove  Co.,  Cin- 
cinnati, $10,000.  John  J.  Reynolds.  Ida 
Reynolds,  William  J.  Reynolds,  Briget 
McA.  Reynolds,  Hazel  Reynolds. 

Rainbow  Oil  Co.,  Columbus,  $50,000. 
Jacob  Geier,  Bertha  Geier,  L.  R^  Geier, 
Edith  C.  Wilson,  Ralph  C.  Wilson. 

Superior-Mayfleld  Realty  and  Con- 
struction Co.,  Cleveland,  $25,000.  Wm. 
W.  Rozenzweig,  Jos.  F.  Sawicki,  Flor- 
ence Chapin,  Asher  Levin,  Alfred  Saf- 
ran. 

Saltzman<!hanan  Co.,  Cleveland, 
$10,000.  Frederick  Siegel,  S.  W.  Saltz- 
man,  Charles  I.  Freedman,  L.  H. 
Boisch,  J.  Chanan. 

Bluffton  News  Publishing  &  Print- 
ing Co.,  Bluffton,  $13,000.  B.  F.  Biery. 
C.  A.  Biery,  J.  R.  Thierstein,  R.  L. 
Triplett,  Fred  Gettles. 

Bank  of  Mount  Eaton  Company,  Ea- 
ton, $25,000.  Wesley  H.  Zaugg,  O.  L. 
Larwill,  Alvin  Rich,  L.  A.  Woosard, 
EJd.  Ruch,  J  H  Villard,  C  Ketterer,  J. 
L.  Minser. 

Blood  Re-Circulator  Co.,  Cleveland, 
$25,000.  Chas.  L.  Esterly,  Geo  E  Gray, 
H.  A.  Kangesser,  A.  M:  Greening,  A. 
H.  Bramson. 

Farmers'  &  Citizens*  State  Bank, 
Crestline,  $50,000.  F.  demons.  W.  J. 
Gladden,  L.  F.  Waldbauer,  Steve  Horn- 
ing, W.  A.  Gulsinger,  Z.  W.  Seibert,  M. 
J.  Loug. 

George  S.  Dales  Jewelry  Co.,  Akron. 
$5,000.  George  S.  Dales.  Lotta  E  Dales, 
Hattie  M.  Snyder,  Williard  S.  Chaffin, 
W.  M.  Owsley. 

Grove  Tractor  Co.,  Cleveland.  $100.- 
000.  A.  H.  Zill,  D.  C.  Harvey.  A.  M. 
McCarty,  A.  L.  Garrtly,  Edward  W. 
Stevens. 

Hubbard  Lumber  &  Supply  Co.,  Hub- 
bard, $50,000.  Robert  Caldwell,  Geo. 
Munro,  A.  B.  Hill,  J.  B,  Snyder,  J.  H. 
McFetridge. 

McGory-Hannon  Co.,  Youngstown. 
$25,000.  H.  P.  McGory,  Thos.  J.  H^n- 
non.  May  G.  Hannon,  Henrietta  Mc- 
Gory, M.  A.  Hannon.  (Coal  and  coke.) 

Norwalk  Home  Building  Co.,  Nor- 
walk, $5,000.  C.  F.  Jackson,  Chas.  A. 
Paul,  R.  C.  Snyder,  F.  M.  Roth.  C.  W. 
Anderson. 

Ohio  State  Direct  Clothing  Co., 
Cleveland,  $50,000.  Hiland  B.  Wright. 
C.  T^wis  Peters,  C.  E.  Spiers.  Harley 
S.  Thompson,  E.  O.  Hartshorne. 
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Premium  Wet  Wash  Laundry  Co., 
Cleveland,  $1,000.  Willard  J.  Hays.  W. 
B.  button,  R.  H.  Senkbell,  F.  M.  Lam- 
oreaux,  G.  E.  Senkbeil. 

Representative  Mortgage  Co.,  Cleve- 
land, $250,000.  H.  Fellinger,  S.  Peskind 
A.  B.  Bartoszewicz,  R.  L.  Carter,  G.  M. 
Kannawin. 

Standard  Metal  Goods  Co.,  Cleve- 
land, HO.OOO.  Harry  T.  Hamilton,  W. 
W.  Hoyt,  A.  L.  Lang,  E.  J.  Thobaben, 
Harry  H.  Rose. 

Tractor  Appliance  Co..  Cleveland, 
$10,000.  W.  B.  Stewart,  L.  C.  Wykoff, 
Walker  H.  Xye,  Alfred  Kelley,  Chas. 
Follett. 

Falcom  Steel  Co.,  Niles,  $2,500,000. 
Lloyd  Booth,  Paul  Wick,  C.  H.  Booth. 
Myron  C.  Wick,  John  T.  Harrington. 

Triangle  Paper  Bag  Manufacturing 
Co..  Cincinnati.  $10,000  A.  B.  WMse, 
A.  Edward  Jacobs,  Samuel  I.  Lipp, 
Emelie  M.  Maitre,  Leonard  H.  Frei- 
berg. 

Home  Buyers'  Club.  Toledo,  $25,- 
000.  Wm.  D.  Skransewfky,  Elta  Eas- 
on,  Celia  Aftergood,  William  H.  Gould, 
Marian  Ross. 

Brooks  Realty  Co ,  Cleveland.  $50,- 
000.  J.  C.  Brooks,  Ren  B.  Wickham, 
M.  L.  TeLoeken,  H.  E.  Werner,  A.  L. 
Welch. 

Title  Realty  Co.,  Cleveland,  $10,000. 
Frank  W.  Fish,  J.  L.  Chapman,  F.  L. 
Minarik,  Sydney  A.  Davies,  F.  C. 
Fruchtenicht. 

Hartzell-Goldberg  Co.,  Youne:8town, 
$20,000.  Isaac  Hartzell,  Herbert  R. 
Hartzell,  Raymond  R.  Goldberg,  Roy 
L.  Hartzell,  Jennie  U.  Hartzell.  (Cloth- 
ing.) 

Schellentrager-Gillmore  Co.,  Cleve- 
land. $10,000.  E.  W.  Schellentrager.  A. 
H.  Gilmore,  H.  L.  Smith,  H.  P.  Ball,  R. 
Kornfeld.     (Real  estate.) 

Lexington-Ohio  Co.'.  Cleveland,  $25.- 
000.  H.  O.  Mierke,  Jay  P.  Taggart,  Da- 
vid J.  Miller,  L.  A.  O'Neil,  H.  A.  Beck- 
ett.    (Automobiles  and  supplies.) 

DeBaer-Friedman  Jewelry  Co.,  Ak- 
ron, $5,000.  Louis  DeBaer,  Samuel  P. 
Friedman,  Ernest  H.  Clinedinst,  Chas. 
E.  Smoyer,  Nellie  P.  Grunieen. 

LaVigne  Welding  Co.,  Toledo.  $10,- 
000.  Louis  B.  LaViene,  Jerry  B  Le- 
Vigne,  James  R.  IvaVigne,  Harold  J. 
LaVigne.  G.  J.  Andrews. 

Superior  Caterine:  Co..  Akron.  $10,- 
000.  H.  L.  Peters,  E.  J.  Weidlund,  Ben 
Cahn,  Elbert  Myers,  William  Mackey. 


Increases 

Baker  Ice  Cream  Co..  Cleveland,  $25,- 
000  to  $50,000. 

Denton  Co..  Cincinnati.  $150,000  to 
$200,000. 

Dayton  Dental  Supply  Co.,  Dayton, 
$50,000  to  $100,000. 

Edwards  Co.,  Youngstown.  $40,000  to 
$200,000. 

Erlin  Farmers*  Elevator  &  Supply 
Co ,  Erlin.  $25,000  to  $35,000. 

Fleischmann-  Transportation  Co., 
Cincinnati.  $200,000  to  $400,000. 

l>orain  Crvstal  Ice  Co..  Lorain,  $75,- 
000  to  $200,000. 

McElrath  Tire  &  Rubber  Co..  Cleve- 
land, $15,000  to  $515,000. 

Residential  Co.,  Cleveland.  $10,000 
to  $25,000. 

Canton  Cornmunitv  Laundry  Co.. 
C?nton,  $10,000  to  $25,000. 

TJ'mpire  Ohio  rhemical  Co.,  Toledo, 
$1,000  to  $1,000,000. 

Highland  County  Telephone  Co., 
C'^'umbps,  J1.200  to  $180,000. 

Special  Tr>ol  Engineering  Manuf^ic- 
♦nr*n«'  r-o  .  r'^yton  I?i0  000  to  $150  000. 
Ashland  Tire  &  Rubber  Co.,  Cleve- 
land. $1,000  to  $1,000,000. 

>An«Hn  (^.,  Cleveland.  $500,000  to 
$1,500,000. 

Acme  Realty  and  Investment  Co- 
Akron.  $20,000  to  $125,000. 

Champion  Engineering  Co..  Kenton. 
$250,000  to  $400,000. 

Chatfleld  *-  Woods  Co..  Cincinnati 
$200,000  to  $600,000. 

M.  J.  Rose  Co..  Cleveland.  $30,000  to 
$75,000. 

Mollen.  Thomneon  ft  James  Co., 
Cleveland,  $125,000  to  $400,000. 

WInt<»r8'  H^'^dware  Co..  Fremont. 
f.20.000  to  $40,000. 

A<-  Frfot*on  r^'berator  Co..  Davton. 
$3A  (\oa  to  >«0.oon. 

Pprtke^S  F'^C^'^'^'*"'*  «id  D'fl^'Mixit  Co.. 
C>vplPTid:    1100.000  to  $500,000. 

Drp«»den  Wolien  Mills  Co..  Cleveland 
$2.^  000  io  $50,000. 

FostnH«  Fnrmers  Exchflnge  Co.,  Fos- 
toria:   $500,000  to  $100,000. 

Farmers  Ptnte  Bank  of  Holgate  Ohio 
Hoisrate-  $2^000  to  $35,000. 

Oeo  H.  Bowman  Co.,  Cleveland; 
$5"^.  OOO  to  $750,000. 

Winston  Hill  Coal  Co..  W^ellston: 
$10,000  to  $25,000. 

Decrease 

Pur^pr  Iron  Co.,  Akron.  $875,000  to 

$.'>00  000 

AV^o^  Foundry  Co.  Akron,  $150,000 
to  $50,000. 
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No.  1628 — ^In  the  Matter  of  the  Application  of  The  Ironton  Solvay 
Gas  Companyy  Ironton,  (Niio,  for  Authority  to  Make  Original  Is- 
sue of  Capital  Stoclc.    Prayer  Granted. 


(Dated  May  14,  1919). 

This  day,  (the  commission  having  heretofore  deemed  a  hear- 
ing thereupon  to  be  unnecessary) ,  this  matter  came  on  for  final 
consideration  upon  the  application,  as  amended,  of  The  Ironton  Sol- 
vay Gas  Company,  (a  corporation  organized  for  the  purpose,  among 
others  of  constructing  and  operating  a  system  for  the  distribution, 
under  certain  conditions,  of  the  surplus  gas  produced  by  The  Iron- 
ton  Solvay  Coke  Company),  asking  the  consent  and  authority  of 
this  commission  to  issue  common  capital  stock  of  the  par  value  of 
thirteen  thousand  dollars,  the  proceeds  arising  from  the  sale  there- 
of to  l:>e  used  (a)  to  pay  and  discharge  applicant's  indebtedness  of 
110,996.53,  incurred  for  and  on  account  of  the  construction  of  its 
present  facilities,  and  (b)  to  provide  a  working  capital  of  $2,000.00 : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  applicant  has  created  and 
incurred  an  indebtedness  of  $10,996.53  for  and  on  account  of  the 
provision  and  construction  of  its  facilities;  that  to  prosecute  its 
corporate  purposes  it  requires  a  working  capital  of  $2,000.00,  and 
that  the  issue  of  applicant's  capital  stock  of  the  par  value  of  $13,- 
000.00  is  reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  aforesaid  purposes,  and  is  satisfied  that  consent 
and  authority  for  the  issue  and  disposition  of  said  capital  stock 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Ironton  Solvay  Gas  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  thirteen  thousand  dollars  ($13,000.00),  and  that  said 
capital  stock  be  sold  for  the  highest  price  obtainable,  but  for  not 
less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others  to-wit:  (a)  The  payment  and  discharge  of  applicant's  in- 
debtedness, incurred  for  and  on  account  of  the  provision  and  con- 
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struction  of  its  present  facilities,  amounting  to  the  sum  of  $10,- 
996.63,  and  (b)  the  remainder  tiiereof,  to  be  used  as  a  working 
capital.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  and  of  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 

Ne«  1503^ — ^In  the  Matter  of  the  Application  of  The  Bradford  and 
Gettysburg  Electric  Light  &  Power  Company  of  Bradford,  Ohio, 
to  Issue  $11,600.00  of  Five  Year,  Sev^n  Percent  Notes  for  the 
Purpose  of  Paying  for  Extensions  and  Betterments  to  Its  Sys- 
tems.   Prayer  Granted. 


(Dated  May  14,  1919). 

This  day,  this  matter  came  on  for  further  consideration,  and  it 
appearing  that  the  applicant  did  not  exercise  the  authority,  granted 
by  the  order  made  and  entered  herein  as  of  date  August  2nd,  1918, 
to  issue  and  dispose  of  five-year,  seven  percent  promissory  notes 
(by  inference,  to  be  dated  August  1st,  1918) ,  it  is 

Ordered,  That  the  consent  and  authority  by  said  order,  of 
date  August  2nd,  1918,  for  the  issue  and  disposition,  by  said  The 
Bradford  and  Gettsburg  Electric  Light  &  Power  Company,  of  five- 
year,  seven  percent  promissory  notes,  (by  inference,  to  be  dated 
August  1st,  1918),  of  the  principal  sum  of  six  thousand,  six  hun- 
dred dollars,  be,  and  hereby  it  is  revoked  and  rescinded. 

And  the  commission,  coming  now  to  consider  the  original  and 
supplemental  applications  filed  herein,  wherein  said  applicant  asks 
consent  and  authority  to  issue  and  dispose  of  sufficient  five-year, 
seven  percent  promissory  notes,  to  be  dated  July  1st,  1918,  to  pro- 
vide funds  with  which,  (1)  to  pay  amd  discharge  its  promissory 
notes,  of  the  principal  sum  of  $5000.00,  which  mature  July  1st.  1919, 

(2)  to  pay  the  cost  of  rebuilding  the  transmission  line  by  means  of 
which  the  applicant  secures  the  electrical  energy  distributed  in  the 
municipality  of  Bradford,  which  cost  was  the  sum  of  $7942.68,  and 

(3)  to  provide  funds  for  the  reimbursement  of  its  treasury  for  the 
sum  of  $4049.35,  not  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  expended  therefrom,  between  the 
dates  January  1,  1917,  and  March  1,  1918,  for  the  construction  and 
provision  of  additions,  extensions  and  improvements  to  its  facilities, 
find^ : 
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(a)  That  the  applicant  now  has  outstanding  promissory 
notes  of  the  principal  sum  of  $5,000.00  which  mature  upon 
July  1, 1919,  and  must,  upon  said  date,  be  paid  and  discharged 
or  refunded; 

(b)  That  the  applicant  has  incurred  indebtedness  of  the 
gross  sum  of  $7,942>63  in  the  reconstruction  of  its  trans- 
mission line,  extending  from  Greenville  to  Bradford,  Ohio; 

(c)  That,  within  the  period  January  1,  1917,  to  March 
1,  1919,  the  applicant  actually  expended  from  its  treasury 
for  the  construction,  completion,  extension  and  improvement 
of  its  facilities,  the  s}im  of  $4,049,85,  none  of  which  was  ob- 
tained by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness; 

(d)  That  the  issue  of  applicant's  said  five-year,  seven 
per  cent  promissory  notes  of  the  principal  sum  of  $17,887.00 
is  reasonably  required,  and  the  money  to  be  procured  thereby 
necessary  for  the  payment  and  discharge  of  applicant's  afore- 
said indebtedness,  and  the  reimbursement  of  its  treasury  for 
the  aforesaid  uncapitalized  capital  expenditures,  and 

(e)  That,  the  applicant  now  having  issued  the  capital 
stock  of  but  $6,000.00  in  excess  of  its  issued  and  outstanding 
bonds,  the  issue  of  $11,887.00,  principal  sum,  of  said  notes  in 
excess  of  applicant's  issued  and  outstanding  capital  stock  asd 
the  expenditure  of  the  proceeds  of  such  excess  of  notes, 
should  be  specifically  consented  to,  authoried  and  approved. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  notes  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Bradford  and  Gettysburg  Electric 
Liglit  &  Power  Company  be,  and  hereby  it  is  authorized  to  issue  its 
five-year,  seven  percent  promissory  notes,  to  be  dated  July  Ist,  1919, 
of  the  principal  sum  of  seventeen  thousand,  eight .  hundred  and 
eighty-seven  ($17,887.00) ,  and  that  said  notes  be  sold  for  the  high- 
est price  obtainable,  but  for  not  less  than  ninety-five  percentum  of 
the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  notes 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  $11,887.00,  principal  sum  of  said 
Botes  in  excess  of  applicant's  issued  and  outstanding  capital  stock 
and  the  expenditure  of  the  proceeds  of  such  excess,  as  hereinafter 
provided,  \^,  and  hereby  they  specifically  are  consented  to,  author- 
ized and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  five 
year  notes  shall  be  devoted  to  and  used  for  the  following  purposes, 
and  no  others,  to-wit : 
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(a)  The  payment  and  discharge,  at  maturity,  of  appli- 
cant's outstanding  four-year,  six  per  cent,  promissory  note, 
of  the  principal  sum  of  $6,000,00,  which  mature  July  first, 
1919; 

(b)  The  payment  and  discharge  of  applicant's  indebted- 
ness, in  the  sum  of  $7,942.68,  which  was  created  and  incurred 
for  and  on  account  of  the  reconstruction  of  its  transmission 
line,  extending  from  Greenville  to  Bradford,  Ohio,  as  more 
fully  set  forth  in  the  detailed  statement,  marked  Exhibit  ''A" 
appended  to  the  application  (Supplemental)  herein,  which 
exhibit  hereby  is  made  a  part  of  this  order  by  reference,  and 

(c)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $4,049.35,  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  exi>ended 
therefrom,  within  the  period  January  first,  1917,  to  March 
first,  1919,  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  as  more  fully  set  forth  in  the  de- 
tailed statement  marked  Exhibit  ''B"  appended  to  the  appli- 
cation (Supplemental)  herein,  which  exhibit  herd[)y  is  made 
a  part  of  this  order  by  reference. 

It  is  further 

Ordered,  That,  forthwith  upon  the  payment  and  discharge  of 
said  four-year,  six  percent  promissory  notes,  the.  same  be  cancel- 
led and  destroyed.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  five-year  notes,  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 
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The  Proyisioiis  of  Section  2980  General  Code  as  to  the  Time  Within 
Which  the  Comity  Commia^oners  Shall  Fix  the  Aggregate  Sum 
to  be  Expended  by  the  Officers  Therein  Referred  to  for  Deputy 
and  Clerk  Hire  is  Directory  and  Under  Section  2980-1  General 
Code,  the  County  Commissioners  are  Authorized  to  Make  Ah 
bwances  from  Time  to  Time  from  the  County  Fee  Fund,  Sub- 
ject to  the  Limitations  That  the  Aggregate  Amount  Allowed, 
Does  not  Exceed  the  Percentage  Stated  in  Said  Section. — Opin- 
itm  Based  Upon  Decision  of  the  Court  of  Appeals  of  Franklin 
County,  Ohio. 


No.  323— (Opinion  Dated  May  21,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 

Gentlemen :  You  letter  of  March  21, 1919,  requesting  my  opin- 
ion as  to  the  validity  of  the  action  taken  by  the  board  of  county 
commissioners  of  Franklin  County  on  February  6,  1917,  amending 
its  resolution  of  November  23,  1916,  so  as  to  increase  the  allow- 
ance made  to  the  probate  judge  for  clerk  hire  for  the  period  be- 
ginning February  9,  1917,  and  ending  December  31,  1917,  was  duly 
received. 

The  facts,  as  I  gather  them  from  your  letter  and  the  other 
papers  transmitted  therewith,  are  as  follows : 

On  November  22,  1916,  the  probate  judge  then  in  office  re- 
quested the  board  of  county  commissioners  to  make  an  allowance  of 
$16,500  for  clerk  hire,  etc.,  for  the  year  beginning  January  1,  1917. 
The  earnings  of  the  office  for  the  year  ending  September  30, 
1916  (a  percentage  of  which  determines  the  maximum  that  may 
be  allowed  for  clerk  hire) ,  amounted  to  $33,923.53.  Of  this  amount 
the  commissioners  could  have  allowed  the  probate  judge  the  sum  of 
$24,135. 

On  November  23, 1916,  the  commissioners  by  resolution  granted 
the  request  of  the  probate  judge,  and  stipulated  that  the  judge  then 
in  office  be  allowed  to  expend  $1763  of  the  amount  allowed  for  the 
period  beginning  January  1, 1917,  and  ending  February  8,  1917,  the 
closing  day  of  his  term  of  office. 

• 
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On  February  6,  1917,  it  became  apparent  to  the  commissioners 
that  the  allowance  made  by  them  on  November  23,  1916,  (being  di- 
minished as  it  was  by  the  expenditure  of  the  $1763  above  men- 
tioned) would  be  inadequate  to  meet  the  necessary  expenses  of  the 
office  for  the  balance  of  the  year.  At  the  same  time  the  probate 
judge-elect  made  a  survey  of  the  needs  of  the  office,  and  found  that 
records  had  been  allowed  to  fall  back;  that  many  accounts  of  ad- 
ministrators, executors,  guardians,  trustees  and  assignees  had  not 
been  spread  upon  the  complete  record;  that  many  proceedings  to 
sell  real  estate  had  not  been  recorded;  that  many  last  wills  and 
codicils,  though  duly  admitted  to  probate,  had  not  been  recorded, 
and  that  divers  and  sundry  things  required  by  statute  to  be  done, 
and  some  within  a  certain  limit  of  time  fixed  by  statute,  had  not 
been  done.  It  was  apparent  to  both  the  judge-elect  and  the  county 
commissioners  that  an  additional  allowance  of  money  for  clerk  hire 
was  necessary  if  the  court  records  were  to  be  brought  up  and  kept 
up  as  required  by  law. 

The  county  commissioners,  therefore,  in  consideration  of  the 
premises,  by  resolution  unanimously  adopted  on  February  6,  1917, 
amended  their  allowance  of  November  23,  1916,  by  increasing  the 
amount  to  be  expended  by  the  probate  judge  from  February  2,  to 
December  31, 1917,  to  $16,970.  In  other  words,  an  additional  allow- 
ance of  $2233  was  made.  This  sum,  plus  that  allowed  the  retiring 
judge  for  the  month  of  January  and  part  of  the  month  of  February, 
1917,  would  amount  to  $18,733  for  the  entire  year  1917,  and  is  $5402 
less  than  the  amount  the  county  commissioners  could  have  allowed 
on  November  23, 1916. 

The  question  for  decision  is  whether  or  nofe  the  action  taken 
by  the  board  of  county  commissioners  on  February  6, 1917,  is  valid. 

What  is  commonly  called  the  county  fee  fund  was  created  under 
the  Act  of  March  22,  1906  (98  O.  L.,  89,)  now  Section  2977  General 
Code,  et  seq.  This  fund  is  raised  from  fees,  costs,  percentages, 
penalties,  allowances  and  other  perquisites  collected  or  received  as 
compensation  for  services  by  certain  county  officers,  including  the 
probate  judge,  and  under  Section  2983  General  Code,  the  sum  col- 
lected and  received  by  each  office  constitutes  a  "separate  fund," 
and  is  credited  to  the  office  from  which  it  is  received. 

»     ' 

To  aid  the  county  commissioners  in  fixing  the  allowance  to  the 
county  officers,  Section  2980  General  Code,  provides  that  each 
officer  shall  prepare  and  file  with  the  commissioners  on  November 
20th,  a  statement  of  the  probable  amount  necessary  to  be  expended 
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for  the  year  beginning  the  following  January,  and  it  is  further  pro- 
vided that  not  later  than  five  dajrs  after  the  filing  of  such  state- 
ment, the  commissioners  shall  fix  a  reasonable  aild  proper  sum  to 
be  expended  for  such  period.  Section  2980  General  Code  reads  as 
follows : 

"On  the  twentieth  of  each  November  such  officer  shall 
prepare  and  file  with  the  county  commissioners  a  detailed 
statement  of  the  probable  amount  necessary  to  be  expended 
for  deputies,  assistants,!  book-keepers,  clerks,  and  other  em- 
ployes, except  court  constables,  of  their  respective  offices, 
showing  in  detail  the  requirements  of  their  offices  for  the 
year  beginning  January  1st  next  thereafter  with  the  sworn 
statement  of  the  amount  expended  by  them  for  such  assis- 
tants for  the  preceding  year.  Not  later  than  five  days  after 
the  filing  of  such  statement,  the  county  commissioners  shall 
fix  an  aggregate  sum  to  be  expended  for  such  period  for  the 
compensation  of  such  deputies,  assistants,  book-keepers, 
clerks,  or  other  employes  of  such  officer,  except  court  con- 
stables, which  sum  shall  be  reasonable  and  proper,  and  shall 
enter  such  findings  upon  their  journal^ 


»> 


The  aggregate  amount  to  be  fixed  by  the  county  commissioners 
for  each  office  cannot  exceed  an  amount  ascertained  by  computing 
30  percent  on  the  first  $2000  or  fractional  part  thereof,  40  percent 
on  the  next  $8000  or  fractional  part  thereof,  and  85  percent  on  all 
over  $10,000  of  the  fees,  costs,  percentages,  penalties,  allowances 
and  other  perquisites  collected  in  any  such  office  during  the  year 
ending  September  20th,  next  preceding.  See  Section  2980^1  General 
Code  which,  omitting  the  provision  hereinafter  quoted,  reads  as 
follows : 

"The  aggregate  sum  so  fixed  by  the  county  commission- 
ers to  be  expended  in  any  year  for  the  compensation  of  such 
deputies,  assistants,  bookkeepers,  clerks  or  other  employes, 
except  court  constables,  shall  not  exceed  for  any  county  aud- 
itor's office,  county  treasurer's  office,  probate  judge's  office, 
county  recorder's  office,  sheriff's  office,  or  office  of  the  clerk 
of  the  courts,  an  aggregate  amount  to  be  ascertained  by  com- 
puting thirty  per  cent,  on  the  first  two  thousand  dollars  or 
fractional  part  thereof,  forty  per  cent,  on  the  next  eight 
thousand  dollars  or  fractional  part  thereof  and  eighty-five 
per  cent,  on  all  over  ten  thousand  dollars,  of  the  fees,  costs, 
percentages,  penalties,  allowances  and  other  perquisites  col- 
lected for  the  use  of  the  county  in  any  such  office  for  official 
services  during  the  year  ending  September  thirtieth  next  pre- 
ceding the  time  of  fixing  such  aggregate  sum,    ♦     ♦     * 

When  the  term  of  an  incumbent  of  any  such  office  shall 
expire  within  the  year  for  which  such  aggrgate  sum  is  to  be 
fixed,  the  county  commissioners  at  the  time  of  fixing  the  same. 


264  DEPARTMENT  BEPOETS 

shall  designate  the  amount  of  such  aggregate  sum  which  may 
be  expended  by  the  incumbent  and  the  amount  of  such  SLggve- 
gate  sum  \«hich  may  be  expended  by  his  successor  for  the 
•     fractional  parts  of  such  year." 

It  will  thus  be  observed  that  the  provisions  of  the  statute  so 
far  quoted  deal  exclusively  with  a  special  fund  commonly  called  the 
county  fee  fund,  which  is  raised  by  the  collection  of  fees,  costs, 
etc.,  and  not  with  the  general  county  ^und. 

In  the  event  that  the  amount  legally  payable  from  the  fee  fund 
is  insufficient  to  carry  on  the  business  of  a  particular  office,  it  is 
provided  that  the  additional  allowance  must  come  from  the  general 
county  fund.  The  authority  for  transferring  the  amount  of  such 
additional  allowance  from  the  general  county  fund  to  the  fee  fund, 
and  the  method  and  machinery  by  which  it  is  to  be  transferred,  is 
contained  in  a  proviso  found  in  Section  2980-1  General  Code,  read- 
ing as  follows : 

"Provided,  however,  that  if  at  any  time  any  one  of  such 
officers  require  additional  allowance  in  order  to  carry  on  the 
business  of  his  office,  said  officer  may  make  application  to  a 
judge  of  the  court  of  common  pleas,  of  the  county  wherein 
such  officer  was  elected;  and  thereupon  such  judge  shall  hear 
'  said  application  and  if,  upon  hearing  the  same  said  judge  shall 
find  that  such  necessity  exists,  he  may  allow  such  a  sum  of 
money  as  he  deems  necessary  to  pay  the  salary  of  such  deputy, 
deputies,  assistants,  bookkeepers,  clerks  or  other  employes  as 
may  be  required,  and  thereupon  the  board  of  county  commis- 
sioners shall  transfer  from  the  general  county  fund,  to  such 
officers'  fee  fund,  such  sum  of  money  as  may  be  necessary  to 
pay  said  salary  or  salaries. 

Notice  in  writing  of  such  application  and  the  time  fixed 
by  such  judge  for  the  hearing  thereof  shall  be  served  by  the 
applicant,  five  days  before  said  hearing  upon  the  board  of 
county  commissioners  of  such  county.  And  said  boardd  shall 
file  in  said  proceedings  their  approval  or  disapproval  of  the 
allowance  asked  for  and  shall  have  the  right  to  appear  at  such 
hearing  and  be  heard  thereon;  and  evidence  may  be  offered. 

It  clearly  appears  that  the  proviso  just  quoted  only  applies  when 
the  additional  allowance  is  to  come  from  the  general  county  fund, 
and  that  the  judge  of  the  common  pleas  court  is  not  vested  with  any 
authority  or  jurisdiction  over  the  fee  fund,  or  to  make  the  addi- 
tional allowance  from  that  fund. 

The  statutes  under  consideration  vest  in  the  county  commis- 
sioners the  exclusive  power  to  make  allowances  from  the  fee  fund. 
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and,  in  my  opinion,  their  jurisdiction  is  not  exhausted  by  a  single 
exerciir'e  of  such  power,  but  is  continuing,  and  not  exhausted  until 
they  have  exercised  to  the  fullest  extent  the  30,  40  and  85  percent 
computations  provided  for  in  Section  2980-1  General  Code.  It  is 
only  after  such  jurisdiction  has  been  completely  exhausted  that 
the  jurisdiction  of  the  common  pleas  court  over  the  general  county 
fund  attaches.  In  other  words,  the  term  ''additional  allowance''  in 
the  proviso  above  quoted,  refers  to  an  allowance  to  be  made  from 
the  general  county  fund  only. 

What  has  been  said  disposes  of  the  same  question  stated  in  a 
different  form,  viz.  Whether  the  county  commissioners  can  amend 
their  original  order,  so  as  to  increase  the  allowance  thereby  made, 
when  it  becomes  apparent  that  the  amount  allowed  is  wholly  inade- 
quate for  the  ensuing  year  ?  There  is  no  magic  in  words,  and  it  is 
my  opinion  that  the  action  of  the  county  commissioners  was  a 
proper  exercise  of  their  power  to  fix  the  allowance  of  the  probate 
judge  for  the  ensuing  year,  whether  it  be  called  ah  amendment  or  by 
some  other  name,  so  long  as  the  aggregate  amount  did  not  exceed 
the  amount  arrived  at  under  the  percentage  computations  above 
mentioned. 

There  is  no  provision  in  the  statute  that  the  commissioners 
may  not  at  any  time  increase  an  allowance  made  from  the  fee  fund, 
either  by  way  of  amending  their  original  order  or  by  making  a  new 
order,  so  long  as  they  keep  within  the  percentages  specified.  As 
ahready  stated,  the  power  of  the  commissioners  is  continuing  until 
they  have  reached  the  aggregate  amount  authorized  by  the  section. 

While  it  is  true  that  Section  2980  General  Code  provides  that 
the  county  officer  shall  prepare  and  file  with  the  commissioners  on 
November  20th,  a  statement  of  the  probable  amount  necessary  to 
be  expended  for  the  year  beginning  January  1st,  and  that  ''not 
later  than  five  days  after  the  filing  of  such  statement  the  county 
commissioners  shall  fix  an  aggregate  sum  to  be  expended  for  sucfi 
period,  *  *  *  which  sum  shall  be  reasonable  and  proper,''  it  is  my 
oi»nion  that  the  provision  of  the  statute  as  to  time  is  directory  only, 
and  that  the  provision  with  respect  to  the  amount  must  be  consid- 
ered, refers  to  the  aggregate  amount  ascertained  by  applying  to  the 
fullest  extent  the  30,  40  and  85  percent  computations  therein  pre- 
scribed, and  does  not  have  the  effect  of  preventing  the  commission- 
ers from  making  further  and  additional  allowances  for  use  during 
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^  Qingle  ensuing  year  so  long  as  the  aggregate  amount  so  ascertained 
is  not  exceeded. 

In  Wood  V.  Tucker,  19  N.  Y.  422,  the  court,  in  answer  po  the 
contention  that  where  power  is  grantee)  to  an  officer  it  is  to  be  con- 
strued as  limited  to  a  single  exercise,  unless  the  statute  provides 
for  its  exercise  on  more  than  a  single  occasion,  said : 

''If  such  a  general  rule  of  construction  prevails  at  all,  and 
X  have  been  unable  to  find  the  evidence  of  it,  I  am  persuaded 
that  it  is  limited  to  private  grants  or  to  the  grants  of  the 
public  property,  or  of  franchises  for  the  emolument  of  indi- 
viduals or  private  corporations." 

The  statutes  under  consideration  are  not  at  all  of  that  char- 
acter. They  are  rather  a  part  of  the  legal  machinery  for  carrying 
on  government,  and  providing  for  the  administration  of  justice. 

It  must  also  not  be  overlooked  that  Section  2980  General  Code 
clearly  and  expressly  provides  that  the  aggregate  sum  to  be  fixed 
by  the  commissioners  shall  be  "reasonable  and  proper,'*  and  this,  in 
my  opinion,  evinces  the  legislative  intent  to  confer  upon  the  commis- 
sioners continuing  authority  until  a  reasonable  and  proper  amount 
has  been  allowed,  subject  only  to  the  express  limitation  imposed  by 
Section  2980-1  General  Code.  What  is  a  reasonable  and  proper 
amour. t,  within  the  limitation  just  referred  to,  must  be  determined 
from  the  facts  and  circumstances  of  each  particular  case. 

There  is  no  universal  rule  by  which  directory  provisions  und^r 
all  circumstances  may  be  distinguished  from  those  which  are  man- 
datory, and  it  is  difficult  at  times  to  point  out  just  where  the  line 
between  the  two  classes  is  to  be  drawn.  One  of  the  tests  fre- 
quently applied  by  the  courts  is  to  ascertain,  if  possible,  whether  it 
is  the  legislative  intent  that  the  act  should  not  be  performed  at  aU, 
unless  performed  within  the  time  fixed,  and  a  factor  to  be  consid- 
ered in  this  connection  is  the  effect  upon  the  public  interests  of  per- 
mitting or  denying  the  right  of  the  officei*  to  act  after  the  time  has 
gone  by. 

In  State  v.  Lean,  9  Wis.,  279,  the  court  stated  the  rule  as  fol- 
lows : 

"That  when  there  is  no  substantial  reason  why  the  thing 
to  be  done  might  not  as  well  be  done  after  the  time  prescribed 
as  before;  no  presumption  that  by  allowing  it  to  be  done  it 
may  work  an  injury  or  wrong;  nothing  in  the  act  itself,  or  in 
other  acts  relating  to  the  same  subject  matter,  indicating  that 
the  legislature  did  not  intend  that  it  should  rather  be  done 
after  the  time  prescHbed  than  not  to  be  done  at  all  there  the 
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courts  assume  that  intent  was,  that  if  not  done  within  the 
time  prescribed,  it  might  be  done  afterwards/' 

In  the  St.  Hilaire  case,  101  Maine,  522,  the  court,  at  page  525, 
after  stating  that  it  is  difficult  to  formulate  exact  rules  for  deter- 
mining when  a  statutory  provision  should  be  construed  as  manda- 
tory and  when  as  directory,  sumed  up  the  authorities  as  follows : 

"When  no  rignts  are  impaired,  provisions  concerning  the 
time  and  manner  in  Which  public  officers  are  to  perform  as- 
signed acts  are  directory. 

When  there  is  no  substantial  reason  why  an  act  may  not 
as  well  be  done  after  as  at  or  before  the  time  prescribed,  such 
a  statute  is  directory." 

In  State  v.  Covington,  29  0.  S.,  92,  the  court  at  page  117  in  dis- 
tinguishing between  directory  and  mandatory  provisions  of  the  con- 
stitution, attached  importance  to  the  consideration  whether  "less 
injury  results  to  the  general  public  by  disregarding  than  by  en- 
forcing the  letter  of  the  law." 

In  my  opinion  there  is  nothing  in  the  nature  of  the  duty  to  be 
performed  by  the  commissioners  under  the  statutes  involved,  nor 
in  the  manner  of  its  performance,  nor  in  its  effect  upon  public  inter- 
ests or  private  rights,  to  indicate  that  the  legislature  intended  that, 
if  not  performed  within  the  time  prescribed  it  should  not  be  per- 
formed at  all.      ' 

When  it  is  kept  in  mind  (and  it  certainly  must  be  apparent  to 
any  one)  that  no  person  can  with  certainty  anticipate  the  amount 
of  work  that  probate  courts  may  be  called  upon  to  perform  during 
a  particular  year,  by  reason  of  causes  over  which  they  and  the  com- 
missioners have  no  control,  the  unsoundness  as  well  as  the  unfair- 
ness of  any  rule  which  denies  the  right  of  the  commissioners  to  ex- 
ercise continuing  power  under  these  statutes  must  readily  occur. 
Such  a  situation  is  presented  here,  for  it  became  obvious  to  all  con- 
cerned that  the  public  records  of  the  office  could  not  be  brought  up 
and  kept  up  and  the  other  work  of  the  office  properly  performed 
during  the  ensuing  year  without  additional  help,  and  consequently 
without  additional  money  with  which  to  employ  and  pay  such  help. 

The  effect  of  a  conclusion  other  than  the  one  at  which  I  have 
arrived  would,  in  some  instances,  be  to  clog  the  administration  of 
justice,  for  it  is  obvious  that  the  manifold  duties  and  uncertain 
amount  of  work  that  the  probate  judge  may  find  suddenly  thrust 
upon  him,  and  the  recording  and  keeping  up  of  the  important  pub- 
lic records  in  his  office  as  contemplated  and  required  by  statute. 
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could  not  be  accomplished  or  performed  without  the  necessary  as- 
sistants and  clerks,  who  cannot  be  procured  to  do  the  work  without 
compensation.  To  deny  the  authority  of  the  county  commissioners 
to  meet. these  situations  and  emergencies  as  they  arise  would,  in 
many  cases,  of  which  the  one  under  consideration  is  a  fair  sample, 
result  in  great  public  inconvenience  and  perhaps  injustice. 

The  conclusion  at  which  I  have  arrived  is  supported  by  the  un- 
reported decisions  of  the  Common  Pleas  Court  of  Noble  County, 
afterwards  affirmed  by  the  Court  of  Appeals,  and  also  by  a  recent 
decision  of  the  Court  of  Common  Pleas  of  Franklin  County,  Ohio. 
Opposed  to  the  conclusion  reached  by  myself  and  the  three  courts 
just  mentioned,  are  the  opinions  of  the  former  attorneys  general 
(1913  Opinions  of  Attorney  General,  Vol.  II,  p.  1322;  1916  Opin- 
ions of  Attorney  GencJral,  Vol.  II,  p.  1837.) 

The  questions  under  consideration  have  been  squarely  pre- 
sented to  and  decided  by  three  Ohio  courts  of  competent  jurisdic- 
tion. In  the  latest  case,  decided  by  the  Common  Pleas  Court  of 
Franklin  County,  the  opinions  of  the  attorneys  general  above  re- 
ferred to  were  disapproved,  and  until  such  time  as  some  court  of 
higher  jurisdiction  than  the  ones  mentioned  has  authoritatively 
decided  the  contrary,  I  can  only  advise  that  the  provision  of  Section 
2980  General  Code  as  to  the  time  within  which  the  commissioners 
shall  fix  the  aggregate  sum  to  be  expended  by  the  officers  therein 
referred  to,  is  directory,  and  that  under  Section  2980-1  General 
Code  the  commissioners  are  authorized  to  make  allowances  from 
time  to  time  from  the  county  fee  fund,  subject  to  the  limitation 
that  the  aggregate  sum  allowed  does  not  exceed  an  amount  to  be 
ascertained  by  computing  30  percent  on  the  first  $2000  or  frac- 
tional part  thereof,  40  percent  on  the  next  $8000  or  fractional  part 
thereof,  and  85  percent  on  all  over  $10,000  of  the  fees,  etc.  of  the 
particular  office  involved,  and  collected  for  the  use  of  the  county  for 
official  services  during  the  year  ending  September  30th,  next  pre- 
ceding, etc. 
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The  Tax  Commission  is  not  Limited  Under  Section  5465  General 
Code,  to  the  Mileage  Rule  as  a  Means  of  Determining,  Fairly  and 
Equitably  the  Value  of  the  Capital  Stock  of  Sleeping  Cars,  Freight 
Line  and  Equipment  Companies  Representing  Pn^erty  Owned 
and  Used  in  This  State;  Unless  the  Value  of  the  Property  so 
Owned  and  Used  in  This  State  is  Ascertained  or  Arrived  at  by 
Working  Backward,  so  to  Speak,  From  the  Value  of  the  Whole 
Property.  When  That  is  the  Case,  and  Ohio's  Share  is  Arrived 
at  b\  a  Ptocess  of  Apportionment,  the  Track  Mileage  Basis  is 
Binding  Upon  the  Commission.  But  if  Information  is  Furnished 
Responsive  to  Paragraph  11,  of  Section  5463  of  the  General  Code, 
Whereby  the  Track  Commission  Can  Arrive  at  the  Actual  Value 
of  the  Company's  Property  in  the  State,  the  Commission  May 
Lawfully  Make  Its  Assessment  on  That  Basis. 


No.  324~(Opinion  Dated  May  21,  1919). 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  At  the  verbal  request  of  Mr.  Peckinpaugh,  of  your 
commission,  I  desire  to  amplify  the  opinion  of  recent  date  relating 
to  the  assessment  of  sleeping  cars,  freight  line  and  equipment  com- 
panies. In  that  opinion  it  was  intimated  that  under  the  decision 
of  the  Supreme  Court  of  the  United  States  in  Union  Tank  Line  Co. 
V.  Wright,  U.^S.^ Supreme  Court  Advance  Opinions-1919,  No.  11, 
page  320,  the  full  extent  of  the  taxing  power  of  the  state  of  Ohio 
with  respect  to  such  property  is  limited  to  such  portion  of  the  value 
of  the  daily  average  number  of  cars  operated  in  Ohio  as  is  repre- 
sented by  the  ratio  which  the  miles  of  track  in  Ohio  bear  to  the  to- 
tal miles  of  track  in  Ohio  and  elsewhere.  This  intimation  is  some- 
what misleading,  and  to  that  extent  the  former  opinion  must  be 
modified. 

As  the  portion  of  the  decision  of  the  Supreme  Court  quoted  in  the 
former  opinion  clearly  states,  the  taxing  power  of  a  state  extends 
to  the  taxation  of  the  full  value  of  the  daily  average  number  of  cars 
operated  in  that  state;  and  any  reasonable  means  which  the  state 
may  adopt  to  exert  its  power  to  that  extent  will  be  sustained  and  an 
assessment  made  by  such  means  will  be  upheld.  The  vice  of  the 
Georgia  assessment  was  found  in  the  fact  that  the  track  mileage 
basis  of  apportionment  of  the  entire  value  of  all  the  cars  owned  by 
such  company  was  the  exclusive  method  of  arriving  at  the  value 
wliich  was  subject  to  the  taxing  power  of  the  state  and  taxable  by 
the  state  under  its  laws ;  whereas,  on  the  admitted  facts,  the  use  of 
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such  a  ratio  of  apportionment  produced  a  result  as  to  the  Union 
Tank  line  Company  in  the  state  of  Georsria  greatly  in  excess  of  the 
whole  value  of  the  daily  average  numbier  of  cars  actually  in  Georgia 
during  the  year. 

In  the  former  opinion  the  view  was  expressed  that  no  other 
result  was  possible  under  the  Georgia  statute,  which  therefore 
would  have  to  be  held  uiiconstitutional  in  every  case  in  which  a 
showing  of  facts  like  that  made  by  the  Union  Tank  Line  Company 
could  be  made ;  but  that  the  Ohio  statute  is  more  elastic  than  the 
Georgia  statute  and  therefore  could  not  be  held  unconstitutional. 

I  now  call  the  attention  of  the  commission  to  Section  5465  of 
the  General  Code,  which  provides  that  the  commission  shall  ascer- 
tain "the  amount  and  value  of  the  proportion  of  the  capital  stock  of 
sleeping  car,  freight  line  and  equipment  companies,  representing 
capital  and  property  of  such  companies  owned  and  used  in  this 
state."  This  is  the  thing  to  be  determined.  The  section  goes  on  to 
provide  that  in  making  this  determination  the  Commission  ''shall 
be  guided  in  each  case  by  the  proportion  of  the  capital  stock  of  the 
company  representing  rolling  stock,  which  the  miles  of  railroad 
over  which  such  company  runs  cars,  or  its  cars  are  run  in  this  state, 
bear  to  the  entire  number  of  miles  in  this  state  and  elsewhere  over 
which  such  company  runs  cars,  or  its  cars  are  run."  In  other 
words,  in  order  to  arrive  at  the  thing  to  be  determined  it  is  the  duty 
of  the  commission  under  this  language*  to  give  due  and  proper 
weight,  where  other  factors  are  lacking,  to  such  an  apportionment 
of  the  value  of  the  whole  number  of  cars  owned  by  the  company. 

Stated  in  another  way ;  this  mathematical  calculation  which  is  to 
be  applied  to  the  value  of  the  whole  number  of  cars  is  one  way  of  ar- 
riving at  the  redult,  and  indeed,  as  was  declared  in  the  former  opin- 
ion, the  only  legal  way  in  which  the  result  can  be  arrived  at  by  an 

apportionment  of  the  value  of  the  whole  number  of  cars.  So  that 
where  the  value  of  the  whole  number  of  cars  is  taken  as  the  start- 
ing point,  and  Ohio's  taxable  share  thereof  is  to  be  arrived  at  on  the 
basis  of  an  apportionment,  the  track  mileage  basis  must  be  fol- 
lowed. 

But  the  section  does  not  stop  here ;  it  goes  on  to  provide  that 
the  commission  shall  also  be  guided  by  "such  other  rules  and  evi- 
dence as  will  enable  the  commission  to  determine,  fairly  and  equit- 
ably, the  amount  and  value  of  the  capital  stock  of  such  company 
representing  capital  and  property  owned  and  used  in  this  state." 
In  other  words,  if  the  commission  has  before  it  other  evidence  bear- 
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ing  upon  the  value  of  the  capital  owned  and  used  in  this  state  it  may 
be  sruided  by  that  evidence ;  and  may  make  other  rules  than  the 
one  which  the  statute  sets  up  in  order  fairly  and  equitably  to  ar- 
rive at  the  appraisement  which  the  statute  commands. 

The  section  is  like  Section  5452  of  the  General  Code,  which 
provides  that  in  determining  the  value  of  the  property  of  express^ 
telegraph  and  telephone  companies  in  this  state,  ''the  commission 
shall  be  guided  by  the  value  of  the  property  as  determined  by  the 
value  of  the  entire  capital  stock  of  the  companies/'  and  then  goes 
on  to  provide  further  that  the  commission  shall  also  be  guided  by 
''such  other  evidence  and  rules  as  will  enable  such  commission  to  ar- 
rive at  the  true  value,  in  money,  of  the  entire  property  of  such  com- 
panies within  this  state,  in  the  proportion  which  such  property 
bears  to  the  entire  property  of  the  companies,  as  determined  by  the 
value  of  the  capital  stock  thereof,  and  such  other  evidence  and 
rules/'  Under  this  section  it  was  held  in  State  ex  reL  v.  Jones, 
Auditor,  51  O.  S.,  492,  that  the  taxing  authorities  are  not  limited  to 
the  capital  stock  method  in  determining  the  whole  value  of  the 
property  of  an  express  company  in  the  state. 

It  seems  to  me  that  the  case  is  different  from  that  of  a  section 
like  Section  5424  of  the  General  Code,  which  provides,  as  to  utilities 
other  than  express,  telegraph  and  telephone  companies,  that — 

"In  determining  the  value  of  the  property  of  each  such 
public  utility  to  be  assessed  and  taxed  within  the  state,  the 
commission  shall  be  guided  by  the  value  of  the  property  as 
determined  by  the  information  contained  in  the  sworn  state- 
ments made  by  the  public  utility  to  the  commission  and  such 
other  evidence  and  rules  as  will  enable  it  to  arrive  at  the  true 
value  in  money  of  the  entire  property  of  such  public  utility 
within  this  state,  in  the  proportion  which  the  value  of  such 
property  bears  to  the  value  of  the  entire  property  of  such 
public  utility." 
Here  the  commission  is  to  arrive  at  the  value  of  the  entire 

property  of  the  public  utility  within  this  state,  in  the  proportion 

which  that  property  bears  to  the  value  of  the  entire  property  of  the 

utility;  and  that  proportion  is  further  indicated  by  Section  5445 

General  Code,  which  provides  as  follows : 

"When  a  street,  suburban  or  interurban  railroad  or  rail- 
road company  has  part  of  its  road  in  this  state  and  part  there- 
of in  another  state  or  states,  the  commission  shall  take  the 
entire  value  of  such  property,  moneys  and  credits  of  such 
public  utility  so  found  and  determined,  in  accordance  with  the 
provisions  of  this  act,  and  divide  it  in  the  proportion  the 
length  of  the  road  in  this  state  bears  to  the  whole  length 
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thereof,  and  determine  the  principal  sum  for  the  value  of  the 
road  in  this  state  accordingly,  equalizing  the  relative  value 
thereof  in  this  state." 

The  difference  between  Section  5465  and  Sections  5424  et  seq., 
respectively,  lies  in  the  fact  that  under  the  former  the  thing:  to  be 
determined  is  the  value  of  the  property  of  sleeping  cars,  freight  line 
and  equipmeht  companies  in  this  state,  and  the  apportionment  is 
simply  a  means  to  that  end ;  whereas,  in  the  other  sections  the  very 
thing  to  be  determined  is  the  value  of  a  certain  arbitrarily  defined 
proportion,  and  the  mileage  basis  is  set  up  in  the  statute  to  define 
the  proportion  and  is  therefore  binding  upon  the  commission. 

For  these  reasons,  then,  the  commission  is  advised  that  it  is 
not  limited  under  Section  5465  to  the  mileage  rule  as  a  means  of  de- 
termining, fairly  and  equitably,  the  value  of  the  capital  stock  of 
sleeping  car,  freight  line  and  equii»nent  companies  representing 
property  owned  and  used  in  this  state ;  unless  the  value  of  the  prop- 
erty 60  owned  and  used  in  this  state  is  ascertained  or  arrived  at  by 
working  backward,  so  to  speak,  from  the  value  of  the  whole  prop- 
erty.   When  that  is  the  case,  and  Ohio's  share  is  arrived  at  by  a 
process  of  apportionment,  the  track  mileage  basis  is,  as  declared 
in  the  former  opinion,  binding  upon  the  commission.    But  if  infor- 
mation is  furnished  responsive  to  paragraph  11,  of  Section  5463 
of  the  General  Code,  referred  to  in  the  former  opinion,  whereby  the 
commission  can  arrive  at  the  actual  average  value  of  the  com- 
pany's property  in  the  state,  the  commission  may  lawfully  make 
its  assessment  on  that  basis,  ignoring  the  artificial,  roundabout,  and 
possibly  invalid — in  a  given  case,  as  in  Union  Tank  Line  Co.  v. 
Wright — ^method  of  apportionment  of  the  whole  value  in  order  to 
arrive  at  the  same  result. 

Conceivably,  there  may  be  cases  in  which  the  commission  can- 
not acquire  the  necessary  information  to  make  what  might  be 
termed  a  direct  valuation  of  the  cars  actually  in  Ohio.  Where  such 
information  is  not  available  the  statute  steps  in  and  requires  the 
method  of  apportionment  to  be  used  as  the  means  to  an  end.  But 
where  the  information  which  enables  the  commission  to  make  a  di- 
rect appraisement  of  the  property  actually  in  Ohio  during  the  year 
is  available,  that  information  should  be  used  as  the  basis  of  the 
Commission's  assessment. 

By  following  these  rules  the  Ohio  statutes  can  be  complied  with 
and  the  constitutional  objections  raised  in  Union  Tank  line  Co.  v. 
Wright  obviated. 
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There  is  no  Authority  for  the  Allowance  and  Payment  by  the  County 
Commissioners  of  Expenditures  Made  by  the  Sheriff  or  His 
Dqmty  in  Employing  a  Chauffeur  to  Operate  tlie  Automobile  Pro- 
Tided  for  the  Use  of  Such  Sheriff. 


No.  237— (Opinion  Dated  April  26,  1919.) 

Hon.  Benton  G.  Hay,  Prosecuting  Attorney,  Wooster,  Ohio: 

Dear  Sir :  Acknowledgement  is  made  of  your  letter  of  March 
6,  reading  as  follows : 

"The  sheriff  has  an  automobile  the  property  of  the  county. 
puurchased  by  authority  of  sections  2412-1  and  2412-2  G.  C, 
107  0.  L.  585. 

The  sheriff's  deputy  does  not  operate  an  automobile  and 
there  have  been  occasions  when  a  chauffeur  has  been  employ- 
ed to  operate  and  run  the  automobile  for  the  sheriff  or  deputy. 
This  is  done  sometimes  when  the  sheriff  or  deputy  has  a  pris- 
oner or  insane  patient  or  at  times  when  serving  writs. 

May  the  commissioners  allow  these  expenditures  of  the 
sheriff  ?''  • 

Sections  2412-1  and  1412-2  General  Code,  (107  0.  L.,  585)  au- 
thorize county  commissioners  to  purchase  automobiles  for  the  use 
of  the  county  commissioners  and  the  county  sheriff,  but  furnish 
no  authority  for  the  employment  of  chauffeurs  to  operate  such  auto- 
mobiles. 

Section  2997  General  Code  is  the  only  section  I  know  of  which 

in  any  way  seems  pertinent  to  the  present  inquiry.    That  section 

reads: 

*'Sec.  2997.  In  addition  to  the  compensation  and  salary 
herein  provided,  the  county  commissioners  shall  make  allow- 
ances quarterly  to  each  sheriff  for  keeping  and  feeding  pris- 
oners, as  provided  by  law,  for  his  actual  and  necessary  ex- 
penses incurred  and  expended  in  pursuing  or  transporting  per 
sons  accused  or  convicted  of  crimes  and  offenses,  in  convey- 
ing and  transferring  persons  to  and  from  any  state  hospital 
for  the  insane,  the  institution  for  feeble-minded  youth,  Ohio 
hospital  for  epileptics,  boys'  industrial  school,  girls'  industrial 
home,  county  homes  for  the  friendless,  houses  of  refuge,  chil- 
dren's homes,  sanitariums,  convents,  orphan  asylums  or 
homes,  county  infirmaries,  and  all  institutions  for  the  care, 
cure,  correction,  reformation  and  protection  of  unfortunates, 
and  all  expenses  of  maintaining  horses  and  vehicles  necessary 
to  the  proper  administration  of  the  duties  of  his  office.  The 
county  commissioners  shall  allow  the  sheriff  his  actual  rail- 
road fare  and  street  car  fare  expended  in  serving  civil  pro- 
cesses and  subpoenaing  witness  in  civil  and  criminal  cases,  anJ 
may  allow  his  necessary  livery  hire  for  the  proper  administra- 
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.  tion  of  the  duties  of  his  office.  Each  sheriff  shall  file  under 
oath  with  the  quarterly  report  herein  provided  a  full,  accurate 
and  itemized  account  of  all  his  actual  and  necessary  expenses, 
including  railroad  fare,  street  car  fare  and  livery  hire  men- 
tioned in  this  section  before  they  shall  be  allowed  by  the  com- 
missioners/' 

In  opinion  rendered  on  March  20, 1915,  (No.  154,  Opin.  of  Atty. 
General  for  1915,  Vol.  1,  p.  295,)  the  Attorney  General  said: 

"In  the  case  of  State  ex  rel.  Sartain,  as  sheriff  of  Prai.k- 
lin  county,  Ohio  v.  Sayre,  as  auditor,  etc.,  et  al.,  (12  O.  N.  P. 
N.  S.  61)  Judpre  Rathmell  of  the  court  of  common  pleas  of  said 
county  held  that  the  word  'vehicles'  as  used  in  the  above 
statute  includes  automobiles. 

The  county  commissioners  may  therefore,  make  an  al- 
lowance to  the  sheriff  for  the  expenses  of  maintaining:  hi? 
automobile  when  used  in  the  proper  administration  of  the  du- 
ties of  his  office.  The  answer  to  your  question  calls  for  a 
definition  of  the  word  'maintaining'  as  above  used. 

In  the  case  of  State  ex  rel.  Denormandie  v.  Commissioners 
of  Mahoning  County,  10  Ohio  Cir.  Ct.  (n.s.)  page  398,  the 
court  in  construing  the  above  section  defined  the  word  'main- 
taining' as  follows: 

'The  meaning  of  the  word  "maintaining"  as  used  in  thi*? 
section,  in  reference  to  horses  and  vehicles,  means  support- 
ing ;  sustaining ;  keeping  up ;  supplying  with  the  necessaries 
of  life;  and  the  legislature  therefore  in  this  provision  only 
meant  and  intended  that  sheriffs  should  be  allowed  the 
necessary  expense  incurred  in  supporting  sustaining  arc! 
supplying  their  horses  with  the  necessaries  of  life  and  in 
keeping  their  vehicles  in  good  condition  and  not  in  the  pur- 
chase of  them.' " 

From  the  definition  just  quoted,  it  would  seem  that  the  word 
"maintaining,"  in  Section  2997  (Jeneral  Code,  refers  in  the  case  of 
an  automobile,  to  the  up-keep  of  the  vehicle  itself,  and  is  not  broad 
enough  to  authorize  the  employment  and  compensation  of  a  chauf- 
feur to  operate  the  same  for  the  sheriff. 

Such  was  the  conclusion  reached  by  the  Attorney  General  in  an 
opinion  rendered  on  October  4,  1913  (annual  Rep.  of  Atty.  Gen.  for 
1913,  Vol.  II.,  p.  1405) ,  the  last  two  paragraphs  of  which  are : 

"There  is  no  authority  conferred  by  the  foregoing  sec- 
tion upon  a  sheriff  to  employ  a  chauffeur  or  care-taker  for  his 
automobile  at  the  expense  of  the  county  even  though  the 
automobile  is  used  in  the  discharge  of  official  duties. 

I  am  therefore  of  the  opinion  that  payment  out  of  tlie 
county  treasury  for  such  purpose  would  be  illegal." 
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It  is  true  that  the  automobile  spoken  of  in  the  opinion  just  re- 
ferred to  was  an  automobile  owned  by  the  sheriif,  whereas  we  are 
now  considering  an  automobile  bought  and  owned  by  the  county^ 
under  Section  2412  General  Code,  cited  supra.  It  is  not  perceived, 
however,  how  the  difference  in  the  nature  of  the  ownership  pro- 
duces any  different  result  on  the  question  raised  by  your  letter. 

You  are  therefore  advised  that  there  is  no  authority  for  the 
allowance  and  payment  by  the  county  commissioners  of  the  ex- 
penditures mentioned  in  your  letter. 

Where  a  Municipal  Corporation  Proceeds  in  an  Ordinarily  Careful 
Way  to  Construct  a  Sewer  Within  the  Limits  of  One  of  its  Public 
Streets  and  Beneath  the  Tracks  of  a  Railway  Company,  Crossing 
Such  Street,  it  is  the  Duty  of  the  Railway  Company  to  Furnish 
Supports,  if  Necessary,  for  Its  Tracks  While  the  Sewer  is  Being 
Constructed  Thereunder. 


No.  258— (Opinion  Dated  May  3.  1919.) 

Bureau  of  Inspection  and  iSupervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  You  have  requested  the  opinion  of  this  depart- 
ment upon  the  following : 

''A  municipality  in  a  sewer  construction  improvement 
runs  such  sewer  beneath  the  existing  tracks  of  a  railroad 
company  necessitating  considerable  work  which  had  to  be 
done  to  support  the  tracks  of  such  railway  company  above  the 
sewer. 

Is  the  city  or  the  railroad  company  obligated  to  bear  ex- 
pense in  connection  with  the  work  of  supporting  these  tracks 
owing  to  the  sewer?" 

Inquiry  of  your  bureau,  through  letters  and  personal  inter- 
views, has  developed  the  fact  that  your  question  is  the  outgrowth 
of  a  certain  expenditure  made  by  the  city  of  Youngstown  in  con- 
nection with  sewer  construction  beneath  the  tracks  of  a  railroad 
company,  the  validity  of  which  expenditure  has  been  questioned  by 
one  of  your  examiners.  Because  of  this  circumstance,  your  bureau 
desires  an  opinion  for  its  future  guidance  in  like  matters. 

The  control  of  municipalities  over  streets  is  made  a  matter  of 

statute  in  Ohio.    Section  3714  General  Code,  reads  as  follows : 

''Sec.  3714.  Municipal  corporations  shall  have  special 
power  to  regulate  the  use  of  the  streets,  to  be  exercised  in  the 
manner  provided  by  law.  The  council  shall  have  the  care, 
supervision  and  control  of  public  highways,  streets,  avenues, 
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alleys,  sidewalks,  public  grounds,  bridges,  aqueducts,  and  via- 
ducts, within  the  corporation,  and  shaU  cause  them  to  be  kept 
open,  in  repair,  and  free  from  nuisance." 

The  authority  of  municipal  corporations  to  construct  sewers  is 
found  in  Section  3647  General  Code,  appearing  in  the  chapter  de- 
voted to  enumeration  of  powers.    Said  section  reads  in  part : 

■ 

"Sec.  3647.  To  open,  construct  and  keep  in  repair  sewage 
disposal  works,  sewers,  drains  and  ditches,     *     *     ♦." 

It  is  well  settled  in  Ohio  that  the  construction  of  sewers  in  a 
street,  in  pursuance  of  the  power  thus  given,  is  not  an  added  use  or 
servitude  and  does  not  require  additional  compensation.  In  the  case 
of  Cincinnati  v.  Pennsy.  21  0.  S.,  499,  decided  in  1872,  the  fourth 
branch  of  the  syllabus  reads : 

"Under  the  laws  of  this  state,  sewerage  is  one  of  the  legi- 
timate uses  to  which  the  public  streets  and  alleys  of  the  city 
of  Cincinnati  may  be  appropriated  by  its  municipal  authori- 
ties." 

In'the  case  of  Elster  v.  Springfield,  49  O.  S.,  82,  the  court  say 
in  the  course  of  the  opinion  (pp.  96,  97.) 

"The  laying  of  sewers,  like  that  of  gas  and  water  pipes  be- 
neath the  soil,  and  the  erection  of  lamps  and  hitching  posts, 
etc.,  upon  the  surface,  is  a  street  use,  sanctioned  as  such  by 
their  obvious  purpose,  and  long  continued  usage,  and  that  such 
is  one  of  the  legitimate  uses  to  which  a  street  may  be  devoted 
is  distinctly  held  by  this  court  in  Cincinnati  v.  Penny,  21  Ohio 
St.  499.  For  such  purpose,  it  would  seem  that  the  right  of 
the  municipality  in  the  street  could  not  be  inferior  to  the  right 
of  a  private  owner  over  his  own  land.  If  the  title  comes  by 
appropriation,  all  right  to  damages  by  reason  of  the  acquisi- 
tion of  the  land  for  street  uses,  in  favor  of  abbutting  owners, 
must  be  held  to  have  been  taken  into  the  account  and  compen- 
sation therefor  awarded  in  the  original  taking,  and,  if  by  dedi- 
cation, the  same  result  would  follow  as  an  incident  pf  the  grant. 
That  a  city's  power  over  its  streets  for  legitimate  street  pur- 
poses, is  as  great  as  that  of  a  private  individual  over  his  own 
land,  is  recognized  in  Nevins  v.  Peoria,  41  111.  502;  Dixon  v. 
Baker,  65  111.  518 ;  Yeamey  v.  Smith,  86  111.  391,  and  appears 
to  be  sustained  by  sufficient  reason.  It  necessarily  follows  that 
for  all  such  public  uses  the  right  of  the  municipality  is  para- 
mount to  any  property  right  of  the  abutting  owner  in  the 
street.    Dillon  on  Munic.  Corp.,  section  656.' 


» 


Again,  in  the  case  of  City  v.  Bristor,  76  O.  S.,  270,  the  Penny 
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case,  supra,  is  given  (at  p.  277  of  the  opinion)  as  authority  for  the 

statement  that  'the  construction  of  a  public  sewer  in  the  streets  is 

an  authorized  use  of  the  streets/'    ' 

Judge  Dillon  thus  states  the  rule  (Municipal  Corp.,  6th  Ekl., 

Sec.  1148.) : 

*The  construction  of  sewers  is  a  lawful  use  of  the  street 
as  against  an  abutting  proprietor,  whether  the  fee  of  the  street 
be  in  him,  or  in  the  city  in  trust  for  street  uses.  Although  the 
fee  of  the  street  may  be  in  the  abutting  proprietor,  the  use  of 
the  street  for  the  purposes  of  sewers  is  not  the  imposition  of  a 
new  use  or  servitude  entitling  the  owner  of  the  fee  to  compen- 
sation." 

The  practical  application  of  the  principle  that  the  city  may 
make  use  of  a  public  street  in  constructing  a  sewer  may  be  shown, 
so  far  as  an  abutting  or  adjoining  owner  of  the  fee  is  concerned,  by 
reference  to  the  case  of  Keating  v.  Cincinnati,  38  O.  S.,  141,  and  by 
a  further  examination  of  the  Penny  and  Elster  cases,  above  quoted. 

In  the  Keating  case,  the  city,  in  making  a  street  along  a  hill- 
side, had  so  excavated  the  ground  as  to  cause  the  land  above  to  slide. 
Injury  resulted  to  plaintifTs  lot,  which  did  not  abut  on  the  street 
wherein  the  excavation  was  made.  Injury  was  also  caused  to  the 
buildings  of  plaintiff  on  his  said  lot.  The  supreme  court,  at  p.  147 
of  the  opinion,  quotes  the  testimony  of  the  city  civil  engineer,  as 
follows : 

'The  cut  caused  the  slip,  and  we  did  nothing  to  stop  the 
slip ;  I  saw  it  at  the  time.  A  retaining  wall  would  be  the  only 
way  to  stop  a  land  slide,  to  put  it  in  by  sections  as  the  cut  pro- 
gressed.  We  made  no  wall  in  front  of  Keating's  lot." 

The  court  further  says  that  it  was  admitted  that  the  city  built  no 
retaining  walls  opposite  any  of  the  property  on  the  avenue  at  the 
time  in  controversy. 

Upon  such  state  of  facts,  the  jury  returned  a  verdict  for  plain- 
tiff, and  judgment  was  entered  on  this  verdict.  The  district  court 
reversed  the  judgment.  The  supreme  court,  in  disapproving  this 
action  of  the  district  court,  first  makes  reference  to  earlier  Ohio 
cases  based  on  the  rule :  ''So  use  your  own  property  as  not  to  injure 
that  of  another,"  and  states  that  the  case  then  under  consideration 
is  not  one  involving  mere  inconvenience  to  the  owner,  leaving  the 
eorpus  of  his  property  intact,  but  "is  one  of  the  invasion  or  injury 
of  the  property  itself" ;  and  then,  in  concluding  its  opinion,  makes 
use  of  the  following  language  at  pp.  148-149 : 

"The  case  of  Oilmore  v.  DriscoU  (122  Mass.  199),  relied 
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upon  by  the  defendant,  fully  supi>orts  the  verdict  in  this  case, 
and  would  have  warranted  the  jury  in  allowing  the  damages  to 
the  improvements  as  well  |ts  to  the  lands,  where  the  plaintifF 
is  not  chargeable  with  negligence  in  making  them.  On  page 
206,  referring  to  the  former  case  of  Foley  v.  Wyeth,  it  is  said, 
'that  the  right  of  support  from  adjoining  soil  for  land  in  its 
natural  state  stands  on  natural  justice,  and  is  essential  to  the 
>  protection  and  enjoyment  of  property  in  the  soil,  and  is  a  ri^rht 
of  property  which  passes  with  the  soil  without  any  gnmt  for 
the  purposes.  It  is  a  necessary  consequence  from  this  prin- 
ciple, that  for  any  injury  to  this  soil,  resulting  from  liie  re« 
moyal  of  the  natural  support  to  which  it  is  entitled,  by  means 
of  excavation  of  an  adjoining  tract,  the  owner  has  a  legal 
remedy  in  an  action  at  law  against  the  party  by  whom  the  work 
has  been  done  and  the  mischief  thereby  occasioned.  This  does 
not  depend  upon  negligence  or  unskillf  ulness,  but  upon  the  vio- 
lation of  a  right  of  property  which  has  been  invaded  and  dis- 
turbed. This  unqualified  rule  is  limited  to  injuries  caused  to 
the  land  itself,  and  does  not  afford  relief  for  damages  by  the 
same  means  to  artificial  structures.  For  an  injury  to  build- 
ings, which  is  unavoidably  incident  to  the  depression  or  slide 
of  the  soil  on  which  they  stand,  caused  by  the  excavation  of  a 
pit  on  adjoining  lands,  an  action  can  only  be  maintained  when 
a  want  of  due  care  or  skill,  or  positive  negligence,  has  con- 
tributed to  produce  it.' " 

It  is  upon  this  principle  that  the  City  of  Cincinnati  v. 
Penny  (21  Ohio  St.  499),  was  decided.  The  city  in  that  case 
was  held  exempt  from  liability  for  damages  to  buildings,  be- 
cause it  was  free  from  negligence  in  making  the  excavation. 
The  same  rule  of  liability  from  want  of  proper  care  and  skill 
is  held  in  City  of  Quincy  v.  Jones,  76  111.  232. 

The  evidence  in  this  case  would  have  warranted  the  jury 
in  finding  that  the  city  failed  to  exercise  such  care  and  skUl  in 
making  the  avenue  in  question;  and  hence  the  judgment  of  the 
court  of  common  pleas  ought  not  to  have  been  reversed.'* 

The  syllabus  in  the  case  reads : 

''A  municipal  corporation  in  making  a  street  along  a  hill- 
side, so  excavated  the  ground  in  the  street  as  to  cause  the  land 
above  to  slide  and  injure  the  lot  of  the  plaintiff.    Held: 

1.  That  the  fact  that  the  plaintiff's  lot  did  not  abut  im- 
mediately on  the  street  did  not  exempt  the  corporation  from 
liability.  Its  liability  did  not  depend  upon  the  ownership  of 
the  injured  property  but  upon  the  exjtent  of  the  injury  of 
which  its  removal  of  the  lateral  support  of  the  hill  was  the 
eflficient  cause. 

2.  That  the  liability  extends  to  damages  to  buildings  as 
well  as  to  the  land  in  its  natural  state,  where  the  owner  is  not 
chargeable  with  negligence  in  making  such  improvements,  and 
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such  damages  result  from  want  of  due  skill  and  care  in  making 
the  street/' 

Recurring  to  the  Penny  and  Elster  cases,  supra,  we  And  that  in 
the  first  of  these  cases  the  plaintiff's  claim  was  based  on  injuries 
to  his  dwelling  alone,  and  did  not  include  a  claim  of  injuries  to  land. 
It  appeared  from  the  special  verdict  of  the  jury  that  plaintiff's 
building  was  injured  by  reason  of  an  excavation  about  thirteen 
feet  deep,  made  by  the  defendant  city  in  constructing  a  sewer ;  that 
plaintifTs  foundation  was  about  four  feet  in  the  ground  and  that 
the  defendant  city,  in  making  the  excavation,  had  used  all  reason- 
able and  ordinary  care  to  avoid  injury  to  plaintiff's  property.  Judg- 
ment was  rendered  for  plaintiff  in  the  trial  court.  The  supreme 
court,  in  holding  such  judgment  erroneous,  say  in  the  course  of 
the  opinion  at  pp.  507,  508  (21  0.  S.)  : 

''How,  then,  stands  this  case  ?  In  1867,  the  defendant  be- 
low constructed  a  sewer  in  Borden  alley,  as  it  had  a  right  to 
do ;  and  in  doing  so  it  took  all  reasonable  and  ordinary  care  to 
avoid  injury  to  the  plaintifTs  property.  By  making  the  ex- 
cavation for  the  sewer,  the  lateral  suppoH  to  the  plaintifTs 
house  from  the  street  was  withdrawn,  so  that  the  foundation 
walls  gave  way.  These  foundation  walls  were  suitable  for 
sustaining  such  a  structuure  at  the  time  the  house  was  built, 
which  was  several  years  before.  At  the  time  the  house  was 
built,  and  for  many  years  before  that  time,  Borden  alley,  by 
the  laws  of  this  state,  was  in  the  possession  and  under  the  con- 
trol of  the  city  for  the  purpose  of  drainage ;  and  sewerage  was 
a  legitimate  mode  of  drainage,  within  the  scope  of  its  author- 
ity. Before  the  plaintiff  below  built  his  house,  the  city  had  not, 
in  any  manner,  as  far  as  the  record  shows,  indicated  the  nature 
or  extent  of  drainage  by  sewers  or  otherwise  that  would  be 
required  for  the  public  use.  The  plaintiff,  without  exercising 
any  judgment  or  discretion  as  to  the  reasonable  and  proper 
future  use  of  the  alley  for  sewage  purposes,  erected  his 
house  on  a  foundation  suitable  only  for  sustaining  such  a 
structure  at  that  time,  and  under  the  then  existing  condition 
of  the  alley.  This  was  his  own  wrong,  and  he  has  no  right  to 
complain  of  an  injury  from  the  construction  of  tjhe  sewer, 
(which  was  built  in  a  proper  manner),  having  neglected  oii 
his  own  part  to  exercise  reasonable  precautions  against  such 
injury." 

The  first  branch  of  the  syllabus  reads : 

''As  a  general  rule,  a  municipal  corporation  is  not  liable 
for  injuries  to  buildings  on  lots  abutting  upon  streets  and 
alleys,  resulting  from  the  improvements  of  such  streets  or 
alleys,  or  from  their  appropriation  to  a  public  use,  provided 
its  officers  and  agents,  in  making  such  improvements  or  appro- 
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priation,  act  within  the  scope  of  their  authority,  and  without 
negligence  or  malice/' 

In  the  case  of  Elster  v.  Springfield,  supra,  the  facts  are  stated 
in  detail  in  the  syllabus.  Plaintiff  was  claiming  damages  against 
the  city  because  the  latter,  in  constructing  a  sewer  in  a  street,  had 
removed  from  the  street  certain  pipes  which  has  been  in  place  for 
more  than  twenty-one  years  and  which  plaintiff  used  for  the  pur- 
pose of  conveying  water  from  a  spring  to  a  manufactory;  and 
further  because  the  excavation  of  the  sewer  trench  had  entirely  de- 
stroyed the  spring.  "The  pipes  were  taken  up  by  the  city  with 
care,  after  notice  to  the  plaintiff,  at  the  commencement  of  the  work 
of  excavating  for  the  sewer." 

The  trial  court  instructed  the  jury  to  return  a  verdict  for  de- 
fendant city ;  and  in  finding  this  course  to  have  been  proper,  both  as 
concerned  the  removal  of  pipes  and  consequent  interruption  of  flow 
of  water,  and  as  concerned  the  destruction  of  the  spring  by  drain- 
ing it,  the  court  held,  among  other  things,  after  stating  the  facts 
(first  branch  of  syllabus.) : 

"Section  1692,  Revised  Statutes,  gives  to  cities  the  power 
to  build  sewers,  and  Center  street  being  a  public  street,  and 
sewerage  being  one  of  the  legitimate  uses  to  which  a  public 
street  may  be  devoted,  the  construction  therein  of  a  sewer, 
if  done  in  a  lawful  manner,  was  an  authorized  use  by  the  city 
of  that  street." 

If  the  principles  underlying  the  several  cases  just  discussed 
were  to  be  applied  to  the  situation  existing  at  the  point  of  the 
crossing  of  a  municipal  street  by  the  tracks  of  a  railroad  company, 
the  result  would  seem  to  be  that  the  municipality,  in  constructing 
a  sewer  under  the  tracks,  would  be  liable  to  the  railroad  company 
in  damages  if  in  doing  the  work  it  injured  the  right  of  way  by  re- 
moving the  lateral  support,  and  this  regardless  of  the  question 
whether  the  sewer  construction  work  itself  t^as  negligently  done; 
and  would  further  be  under  the  duty  of  furnishing  supports  for  the 
tracks,  the  supreme  court  having  held,  in  effect,  in  the  Keating 
case,  that  the  city  was  negligent  in  that  it  failed  to  erect  retaining 
walls  and  was  liable  to  the  owner  for  the  injury  to  his  building  aris- 
ing from  such  failure.  But,  do  these  principles  apply  to  the  situ- 
ation now  being  considered ;  or,  on  the  other  hand,  are  the  rights 
and  occupancy  of  the  railway  company  subject  to  the  rights  of  the 
public  in  the  street  to  the  extent  that  the  municipality  has  a  free 
hand  in  constructing  its  sewer  and  may  leave  to  the  railway  com- 
pany the  matter  of  protecting  its  tracks  while  the  sewer  construe- 


Attorney  General  281 

tion  work  is  going  on  ?  The  precise  question  does  not  seem  to  have 
had  the  attention  of  the  courts,  although  many  reported  cases  may 
be  found,  relating  to  the  mutual  rights  of  railroads  and  municipali- 
ties in  the  matter  of  opening  streets  across  railroad  rights  of  way. 

In  considering  our  questions,  we  need  not  concern  ourselves 
with  the  matter  of  whether  the  railroad  tracks  were  put  across  the 
street,  or  the  street  across  the  tracks,  by  condemnation ;  for  in  the 
one  case  the  railroad  company's  right  to  cross  is  acquired  subject 
to  the  right  of  the  public  to  the  continuing  use  of  the  street  for  ordi- 
nary street  purposes  (Rockport  v.  Railroad  Co.,  85  0.  S.,  73,  82,) 
and  in  the  other  the  railroad  company  is  presumed  to  have  been  ad- 
judged full  compensation  and  damages  for  the  burdens  that  may 
have  been  thrown  upon  it  by  reason  of  the  crossing  of  the  tracks  by 
the  street  for  all  ordinary  street  purposes  (Grant  v.  Village  of  Hyde 
Park,  67  O.  S.,  166 ;  Railway  v.  Railway,  5  O.  C.  C,  (N.  S.)  583,  16 
0.  C.  D.,  180.)  For  similar  reasons,  no  importance  need  be  at- 
tached to  the  matter  of  which  of  the  two  public  uses  came  first  in 
point  of  time — ^the  street  or  the  railroad  tracks. 

Coming  to  the  question  whether  one  of  the  limitations  or  bur- 
dens, imposed  upon  the  crossing  of  a  municipal  street  by  the  tracks 
of  a  railroad  company,  is  a  duty  on  the  part  of  the  company  to  put 
in  supports  for  its  tracks,  if  necessary  to  their  safety,  while  the 
municipality  is  constructing  a  sewer  b^ieath  them : 

In  the  case  of  Gas  Ldght  &  Coke  Co.  v.  Columbus,  50  O.  S.,  65, 
the  question  involved  was  whether  a  gas  company,  which  had  laid 
its  pipes  in  a  municipal  street  under  authority  granted  it  by  de- 
fendant city  to  do  so,  was  entitled  to  damages  because  a  ch^ge  in 
the  grade  of  the  street  by  the  city  necessitated  the  abandoning  of 
such  pipes  and  the  re-laying  of  others  to  conform  to  the  new  grade. 
The  supreme  court  held  that  such  a  claim  might  not  be  maintained. 
The  syllabi  read  as  follows : 

"The  power  to  grade  and  improve  streets  is  conferred 
upon  municipal  authorities  for  the  public  benefit.  It  is  a  con- 
tinuing power,  and  is  not  exhausted  by  the  first  exercise  of 
it ;  nor  can  it,  in  the  absence  of  statutory  authority,  be  ceded 
nor  bargained  away;  nor  can  one  council,  by  its  exercise, 
abridge  the  capacity  of  its  successors  to  perform  their  duties 
in  that  behalf  as  the  public  interest  may  demand. 

A  gas  company  laying  its  pipes  in  the  streets  of  a  city, 
under  a  grant  from  the  city  in  conformity  with  an  established 
grade,  does  so  subject  to  the  right  of  the  city  to  change  the 
grade  of  the  street  whenever  the  necessities  of  the  public  re- 
quires it,  and,  in  the  absence  of  wantonness  or  negligence  on 
the  part  of  the  city,  the  company  cannot  maintain  an  action  for 
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damages  occasioned  by  the  necessity  of  taking  up  and  relajdng 
its  pipes  in  order  to  accommodate  them  to  the  new  grade." 

In  the  case  of  Railroad  Company  v.  Defiance  (City),  52  O.  S., 
262,  the  facts  were  that  in  the  year  1887  the  track  of  the  railway 
company  crossed  two  municipal  streets  at  about  eighteen  feet  be* 
low  the  street  grade,  the  streets  being  carried  over  the  track  by  two 
wooden  bridges.  By  an  ordinance  passed  in  1887,  the  city  council 
authorized  the  railway  company  to  construct  new  bridges  in  the 
place  of  said  wooden  bridges.  The  railway  company  constructed  the 
new  bridges.  Six  years  later,  the  city  council  passed  ordinances  for 
the  improvement  of  said  two  streets  and  ordering  the  grade  thereof 
changed  so  that  the  streets  would  pass*  over  the  track  at  the  same 
grade  as  that  of  the  track.  The  railway  company  sought  to  enjoin 
the  enforcement  of  the  terms  of  said  ordinances  upon  the  grounds, 
among  others,  that  said  bridges  would  be  destroyed,  the  property 
rights  of  the  railway  company  impaired,  and  an  additional  burden 
cast  on  the  company  in  the  maintenance  of  new  grade  crossings, 
all  without  compensation  to  the  company.  In  holding  that  the  com- 
pany was  not  entitled  to  an  injunction,  the  court  state  the  following 
propositions  as  shown  in  the  fifth,  sixth  and  seventh  branches  of  the 
syllabus : 

"5.  The  powers  conferred  on  municipal  corporations  with 
respect  to  the  opening,  improving,  and  repairing  of  their 
streets  and  public  ways,  are  held  in  trust  for  public  purposes, 
and  are  continuing  in  their  nature,  to  be  exercised  from  time 
to  time  as  the  public  interests  may  require ;  and  they  cannot 
be  granted  away,  or  relinquished,  or  their  exercise  suspended, 
or  abridged,  except  when,  and  to  the  extent  legislative  author- 
ity is  expressly  given  to  do  so ;  such  authority  is  not  given  by 
section  3283,  of  the  Revised  Statutes. 

6.  Every  grant  in  derogation  of  the  right  of  the  public 
in  the  free  and  unobstructed  use  of  the  streets,  or  restrictive 
of  the  control  of  the  proper  agencies  of  the  municipal  body 
over  them,  or  of  the  legitimate  exercise  of  their  powers  in  the 
public  interest,  will  be  construed  strictly  against  the  grantee, 
and  liberally  in  favor  of  the  public,  and  never  extended  beyond 
its  express  terms  when  not  indispensable  to  give  effect  to  the 
grant; 

7.  An  ordinance  which  in  terms  authorizes  a  railroad 
company  to  erect  new  bridges  of  a  specified  description  over 
the  track  of  its  railway  where  it  crosses  designated  streets, 
the  bridges  to  be  kept  in  repair  by  the  company,  does  not  divest 
the  municipal  authorities  of  their  control  over  the  streets,  nor 
impair  their  power  to  improve  the  same,  nor  entitle  thcJ  rail- 
road company  to  perpetually  maintain  the   bridges   as   con- 
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structed;  but  the  ordinance  and  privilepre  granted  by  it  are 
subject  to  a  proper  exercise  by  the  municipal  body,  of  its  power 
to  improve  the  streets,  arid  make  such  changes  in  the  grades 
as  may  be  necessary  to  subserve  the  public  interest/' 

The  judgment  of  the  Supreme  Court  of  Ohio  was  affirmed  by 
the  Supreme  Court  of  the  United  States  in  an  opinion  found  in  167 
U.  S.,  88,  of  which  opinion  the  syllabi  are  as  follows : 

''In  1887,  the  municipal  authorities  of  Defiance  authorized 
the  erection  of  bridges  over  the  Wabash  Railroad,  and  about 
eighteen  feet  above  its  track,  by  the  railroad  company,  to  take 
the  place  of  two  existing  bridges.  In  1893,  the  common  council 
of  Defiance  changed  the  grade  of  the  streets  crossing  on  said 
bridges  to  the  level  of  the  railroad,  and  changed  the  approaches 
to  it  by  causing  them  to  descend  to  the  level  of  the  railroad. 
Held.  That  the  common  council  acted  within  its  powers  in 
changing  the  grade  of  the  streets  in  question,  and  that  the 
railroad  company  had  no  legal  right  to  complain  of  its  action. 

The  legislative  power  of  a  city  may  control  and  improve 
its  streets,  and  a  power  to  that  effect,  when  duly  exercised  by 
ordinances,  will  override  any  license  previously  given,  by  which 
the  control  of  a  certain  street  has  been  surrendered. 

In  this  case,  it  was  purely  within  the  discretion  of  the 
common  council  to  determine  whether  the  public  exigencies 
required  that  the  grade  of  the  street  be  so  changed  as  to  cross 
the  railroad  at  a  level." 

In  the  case  of  Village  of  Rockport  v.  Ry.  Co.,  85  O.  S.,  73,  the 

supreme  court  again  had  occasion  to  consider  said  section  3283  R.  S. 

(now  section  8763  General  Code)  and  to  review  the  Ohio  authorities 

in  the  matter  of  the  crossing  of  streets  by  railway  tracks.   The  point 

at  issue  was  whether  the  railway  company  might  appropriate  a 

municipal  street  for  a  railroad  yard.    The  court  say  in  the  course 

of  the  opinion  (at  pp.  81-82) : 

"The  right  of  the  railroad  company  to  make  this  appro- 
priation does  not  depend  alone  upon  its  authority  to  appropri- 
ate public  streets  to  the  uses  of  its  road,  but  it  also  depends 
upon  the  nature  of  the  property  sought  to  be  appropriated  and 
the  uses  to  which  the  railroad  company  seeks  to  subject  that 
property.  It  must  also  be  borne  in  mind  that' the  state  has 
already  appropriated  this  land  to  public  purposes,  and  it  could 
not  without  first  vacating  these  streets  appropriate  the  same 
land  to  any  use  inconsistent  with  or  destructive  of  the  present 
rights  of  the  public  therein,  and  if  the  state  itself  could  not, 
without  first  vacating  and  abandoning  these  streets,  appro- 
priate this  property  to  a  use  that  would  be  destructive  of  or 
a  substantial  interference  with  the  public  easement  therein, 
then  neither  could  it  delegate  to  a  railroad  company  any  such 
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right.  The  property  having  been  devoted  to  a  public  purposep 
the  principle  obtains  that  the  public  use  is  the  dominant  in-> 
terest  in  the  street,  and  the  village  authorities  could  not  grant 
any  right  to  the  railroad  company  under  the  provision  of  Sec- 
tion 3283,  Revised  Statutes,  that  would  be  destructive  of  these 
rights  or  amouunt  to  a  material  or  substantial  interference 
with  the  same  or  hae  the  effect  of  excluding  the  public  there- 
from. This  proposition  seems  to  be  well  settled  in  this  state. 
(Cases  cited  here)  *  *  ♦  It  necessarily  follows  that  the 
railway  company  can  'acquire  no  further  rights  by  appropria- 
tion than  the  village  council  could  grant  it  by  ordinance  or 
contract." 

Again,  in  Railroad  v.  Cleveland  (City) ,  15  O.  C.  C,  (N.  S.)  193 ; 
23  C.  C.  D.,  482  (affirmed  by  the  supreme  court  without  opinion,  87 
O.  S.,  469) ,  the  matter  of  the  rights  of  a  municipality  in  its  streets, 
as  agaitist  their  occupancy  by  a  railroad  company  with  its  tracks, 
was  involved. 

After  referring  -(at  p.  204  of  the  opinion)  to  the  rule  in  Ohio 
that  under  authority  of  Section  3283  R.  S.  (Section  8763  General 
Code),  a  railroad  company  might  acquire  by  agreement  or  appro- 
priation only  such  rights  as  should  not  interfere  with  the  use  of 
the  street  as  such,  or  "with  the  full  control  and  supervision  thereof 
by  the  municipal  authorities,"  the  court  takes  up  the  claim  of  estop- 
pel made  by  the  railroad  companies  upon  the  ground  that  they  had 
been  permitted  to  expend  large  sums  of  money  through  a  long  se- 
ries of  years  under  color  of  absolute  ownership  of  the  land  for  their 
raikoad  purposes.  After  reviewing  the  authorities  on  this  point, 
the  court  thus  states  its  conclusion  at  p.  206  of  the  opinion : 

"It  being  once  established  that  the  premises  in  controversy 
were  originally  dedicated  to  the  public  for  street  purposes,  no 
grant,  nor  prescription,  nor  mere  non-user,  nor  equitable 
estoppel  can  change  its  status." 

In  the  case  of  Railway  Co.  v.  Railway  Co.,  supra,  the  court  re- 
fused an  injunction  against  the  crossing  on  a  public  street  of  a  steam 
railway  company's  tracks  by  a  street  railway  company's  tracks, 
after  the  right  to  construct  such  latter  tracks  had  been  given  by  the 
municipality.  The  holding  was  that  even  though  the  steam  railway 
company's  tracks  had  been  in  place  for  many  years  and  the  com- 
pany would  be  put  to  expense  in  the  way  of  providing  for  the  cross- 
ing, yet  said  railway  company  had  no  such  ownership  of  or  title  to 
the  lands  in  question  as  required  the  street  railway  company  to  pro- 
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ceed  by  appropriation  or  otherwise  as  a  condition  precedent  to  lay- 
ing its  tracks  across  those  of  the  steam  railway. 

A  case  very  similar  to  that  just  cited,  both  as  to  the  facts  and 
the  conclusions  of  law,  is  Railway  v.  Railway,  21  C.  C,  R.,  391 ;  12 
0.  C.  D.,  113,  which  case  was  affirmed  by  the  supreme  court  with- 
out opinion  (64  0.  S.,  550.) 

In  view  of  these  very  broad  holdings  of  our  Ohio  courts,  both 
as  to  the  rights  of  the  public  in  a  street,  and  to  the  effect  that  the 
matter  of  expense  to  a  railway  or  other  company  having  an  ease- 
ment in  a  street  is  not  a  factor  to  be  taken  as  diminishing  such 
rights  of  the  public,  we  are  led  to  the  conclusion  that  the  construc- 
tion of  a  sewer  is  one  of  those  ordinary  uses  of  the  street  such  as 
the  railway  company's  occupancy  is  subject  to.  From  a  purely 
practical  standpoint,  the  temporary  burden  and  incidental  expense 
involved  in  supporting  the  tracks  during  sewer  construction,  is  ncft 
nearly  so  heavy  a  one  as  that  involved  in  providing  for  a  i)ermanent 
crossing  by  a  street  railway. 

The  cases  of  Railway  Co.  v.  Comers.,  63  0.  S.  23,  and  Railroad 
Co.  V.  Troy  (City) ,  68  0.  S.,  510,  are  not  out  of  line  with  other  Ohio 
authorities.  In  the  first  of  these  cases  while  the  holding  was  that 
the  company  was  entitled  to  compensation  for  supporting  its  tracks 
while  a  county  ditch  was  being  constructed  thereunder,  yet  the 
question  of  a  municipal  street  was  not  involved.  The  Troy  case  was 
an  original  proceeding  for  appropriation  of  a  street  across  a  railroad 
right  of  way ;  hence  the  holding  that  the  railway  company  was  en- 
titled to  compensation  for  the'  cost  of  a  bridge  or  viaduct  necessary 
to  carry  its  trains  over  the  street. 

Your  question  may  therefore  be  answered  by  the  statement 
that  if  a  municipality  proceeds  in  an  ordinarily  careful  way  to  con- 
struct a  sewer  within  the  limtis  of  one  of  its  public  streets  and  be- 
neath the  tracks  of  a  railway  company  crossing  such  street,  it  is  the 
duty  of  the  railway  company  to  furnish  supports,  if  necessary,  for 
its  tracks  while  the  sewer  is  being  constructed  thereunder. 
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MOTION  1>0CKET 

10115— The  Royal  Indemnity  Co. 
of  New  York  vs.  The  Northern  Ohio 
Granite  A  Stone  Co.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Cuyahoga  county  to  certify  its 
record.     Sustained. 

10116— The  Order  of  United  Com- 
mercial Travelers  of  America  vs. 
United  States  Fidelity  &  Guaranty 
Co.  et  al.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Union 
county  to  certify  its  record.  Over- 
ruled. 

10125— The  Cleveland  Ry.  Co.  vs. 
Jeannette  Stem,  a  minor.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Cuyahoga  county  to  cer- 
tify its  record.     Overruled. 

10126— G.  A.  Henderson  vs.  Levy 
E.  Douglass  et  al.,  as  the  Board  of 
County  Commissioners  of  Franklin 
County,  Ohio.  Motion  for  an  order 
directmg  the  court  of  appeals  of 
Frahklin  county  to  certify  its  record. 
Overruled. 

10129— The  State  of  Ohio  ex  rel. 
The  Marhle  Cliff  Quarries  Co.  vs. 
Carl  H.  Watts  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Franklin  county  to  certify  its 
record.     Sustained. 

10137 — Charles  Schmalstig  vs. 
Charles  P.  Taft.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Hamilton  county  to  certify  its  record. 

10139— The  May  Company  vs.  Geo. 
TeStruth.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled. 

10140— William  Gerif  vs.  Katherine 
Kurz  Burton.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  rec- 
ord.   Overruled. 

10143— State  of  Ohio  ex  rel.  At- 
torney General  of  Ohio  vs.  The  Union 
Mutual  Fire  Ins.  Co.  Motion  by 
trustee  to  confirm  final  report,  to  dis- 
charge trustee  and  release  his  bonds- 
men and  to  dispense  with  final  rec- 
ord, in  cause  No.  2541  on  the  general 
docket.    Allowed. 


1014&— The  New  York,  Chicago  & 
St.  Louis  R.  R.  Co.  vs.  Clinton  F. 
Pugh.  Motion  for  an  order  directing 
the  court  of  appeals  of  Cuyaho^r^ 
county  to  certify  its  record.  Over- 
ruled. 

10146— City  of  Bucyrus  vs.  The 
Buckeye  Light  &  Power  Co.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Crawford  county  to  cer- 
tify its  record.     Overruled. 

10147— Maryland  Casualty  Co.  vs. 
Sarah  Larrimer.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Fayette  county  to  certify  its  record. 
Overruled. 

10148— The  National  Cash  Register 
Co.  vs.  The  Olentan^  Park  Co.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Franklin  county  to  cer- 
tify its  record.    Overruled. 

10149 — In  re  Exceptions  to  the 
Common  Pleas  Court  of  Van  Wert 
County  in  the  case  of  The  State  of 
Ohio  vs.  Frank  Andrew  Hawkins. 
Motion  for  leave  to  file  bill  of  excep- 
tions to  the  common  pleas  court  of 
Van  Wert  county.     Overruled. 

10150— City  of  Elyria  vs.  Roy  P. 
Vandemark.  Motion  for  an  order 
directing  the  court  of  appeals  of  Lo- 
rain county  to  certify  its  record.  Sus- 
tained. 

10151— The  Cleveland  Ry.  Co.  vs. 
A.  Denison  Williams.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Cuyahoga  county  to  certify  its 
record.     Overruled. 

10152— The  New  Brunswick  Fire 
Ins.  Co.  vs.  The  Alliance  Bank  Co. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Stark  county  to 
certify  its  record.    Overruled. 

10153 — ^The  Cleveland  Machinery  & 
Supply  Co.  vs.  Seward  W.  Hartley, 
Motion  for  an  order  directing  the 
court  of  appeals  of  Cuyahoga  county 
to  certify  its  record.     Overruled. 

10155— The  Ohio  Fuel  &  Supply 
Co.  vs.  Mary  E.  Shilling.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Wayne  county  to  certify  its 
record.     Sustained. 
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15356— The  Hocking  Valley  Ry. 
Co.  va.  The  Public  Utilities  CommiB- 
sion  of  Ohio.  Public  Utilities  Com- 
mission.   Order  affirmed. 

15356— The  Toledo  &  Ohio  Central 
By.  Co.  vs.  The  Public  Utilities  Com- 
mission of  Ohio.  Public  Utilities 
Commission.     Order  affirmed. 

15904 — ^The  Bank  of  Buffalo  vs.  A. 
Wendel.  Fairfield.  Judgment  af- 
firmed. 

15931— United  States  Promotion 
Co.  vs.  Wayne  Anderson  et  al.  Ma- 
honing.   Judgment  affirmed. 

16028 — Frank  Gorey  vs.  James 
Nelson  Black.  Licking.  Judgment 
reversed. 

16087— The  France  Slag  Co.  vs. 
Harry  C.  Warrick  et  al.  Columbiana. 
Judgment  affirmed. 

ie088— The  Standard  Slag  Co.  vs. 


Harry  C.  Warrick  et  al.  Columbiana. 
Judgment  affirmed. 

16155— Louis  Salarokis  vs.  The 
City  of  Warren.  Trumbull.  Judg- 
ment reversed. 

16154— Edwin  L.  Bennett  vs.  Wil- 
liam L.  Coale.  Trumbull.  Judgment 
reversed. 

16161— State  of  Ohio  vs.  James 
Morgan.  Williams.  Judgment  of 
court  of  appeals  reversed  and  that  of 
common  pleas  affirmed. 

16174— Ellen  Flory  et  al.  vs.  Ma- 
linta  Grime  et  al.  Fulton.  Judg- 
ment reversed  on  authority  of  Clark 

vs.  McFarland,  99  Ohio  St.,  . 

Cause  remanded. 

16182 — ^Hiram  L.  Uncapher,  Admr. 
vs.  Eli  M.  West,  Recr.  et  al.  Frank- 
lin.   Judgment  affirmed. 

16192 — Peter  Lang  et  al.  vs.  The 
Osbom  Bank  et  al.  Greene.  Judg- 
ment affirmed. 
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Austinburg  Fuel  and  Light  Co., 
Austinburg,  $5,000.  W.  O.  Ellsworth. 
M.  L.  Peck.  E.  W.  Hamblln,  H.  C.  Kel- 
ley,  N.  SwanBon. 

Jupiter  Oil  and  Gas  Co.,  Columbus, 
$50,000.  John  J.  Eberle,  William 
Trautman,  Theo.  Davis,  EMward  Eber- 
le, A.  J.  Enderlin,  C.  A.  Deibel,  Leon- 
ard Mohr. 

Heidecker  Brick  Co.,  Brecon,  $15,- 
000.  Wm.  J.  Heidecker,  Tillie  Hei- 
decker, Edw.  C.  Hauer,  Stella  M. 
Dieringer,  Marian  Dieringer. 

Brown-Warner  Manufacturing  Co.. 
Franklin,  $50,000.  W.  W.  Warner, 
Walter  H.  Miller,  Melville  Ritchie, 
Moris  Strauss,  John  C.  Hermann. 
(Manufacturing  leggings,  textiles, 
etc.) 

Ohio  Metal  &  Manufacturing  Co., 
Dayton,  $20,000.  Frank  E.  irfbBride, 
Carl  J.  Faulkner,  Harry  D.  Kalbfleisch. 
Mrs.  Carl  J.  Faulkner,  Mrs.  Harry  D. 
Kalbfleisch,  Ella  G.  Currigan. 

Dover  Soap  Manufacturing  Co,  Do- 
ver, $30,000.  P.  J.  Groh,  BCrnest  S. 
Weber,  George  Kreamer,  Ed.  H.  Zol- 
lar,  D.  W.  Shumaker,  A.  F.  Heinlen, 

E.  R.  Bennett. 

Cohen  Cartage  Co.,  Cleveland,  $10,- 
000.  George  Q.  Keeley,  Maurice  Bern- 
stein, A.  M.  Kelley,  M.  S.  Bernhardt, 
C.  A.  Bryne. 

Toungstown  Packing  and  Provision 
Co..  Younstwon.  $200,000.  J.  Calvin 
Ewing,  John  C  Brownlee,  William 
Creed,  Randall  H.  Anderson,  W.  J. 
Sampson. 

Penn-Ohio  Tire  Distributor  Co , 
Cleveland.   $10,000.     A.  F.  Butterfleld, 

F.  E.  Pfeiffer.  H.  H.  Senkbeil,  W.     J. 
Hays,  G.  E.  Senkbeil. 

Perry  Tire  and  Repair  Co.,  New 
Lexington,  $25,000.  Herbert  Hannlgan, 
S.  G.  Smith.  C.  E.  Schuster,  Andrew 
W.  Wolfe,  N.  F.  Diamond. 

Slabodker  Building  Association  Co., 
Cleveland,  $20,000.  Phillip  Hillwitz, 
Morris  Bader.  Nathan  Pollock.  Nathan 
Aronowsky.  Frank  Stein,  Ike  Savitzky, 
Joseph  Viewker. 


Hays-Pardee  Co.,  Akron,  $10,000,  C. 
H.  Hays,  R.  L.  Pardee,  0.  W.  Auten,  C. 
E.  Howard,  L.  J.  Meredith. 

Arkalon  Realty  Co.,  Cleveland,  $10,- 
000.  John  L.  Dowling,  Emmett  P. 
Dowling,  Anita  C.  Bauer,  Richard  J. 
Morlarty,  Florence  Healy. 

International  Export  Co.,  Canton, 
$25,000.  Wendell  Herbruck,  H.  Neil- 
us,  G.  B.  Kellogg,  A.  R.  Ackerman, 
Frank  B.  Melchoir. 

Gillette  Tire  Co..  Cleveland,  $25,000. 
W.  H.  McMorris,  Wm.  R.  Miller,  Ju- 
lian M.  Andrus.  William  Rothenberg, 
Charles  I.  Russo. 

Parkgate  Pharmacy  Co.,  Cleveland. 
$20,000.  Alfred  Safran,  Florence  Cba- 
pin.  Lad  E.  Krejci,  William  Davis, 
Margaret  Beebe. 

George  S.  Dales'  Victrola  Parlors 
Co..  Akron.  $5,000.  George  S.  Dales. 
Lotta  E.  Dales,  Hattie  M.  Snyder.  Wil- 
lard  S.  Chaffln.  W.  M.  Owsley. 

McDonald  Underseat  Valve  Co. 
Cleveland,  $10,000.  John  L.  Dowling, 
Emmett  P.  Dowling,  Anita  C.  Bauer, 
Richard  J.  Morlarty.  Florence  Healy. 

Lodge  Service  Publishing  Co.,  Day- 
ton. $10,000.  Jacob  O.  Myers,  Louis 
M.  Levin.  Julius  E.  Malrson,  Man  My- 
ers, F.  H.  Stachler.  N.  M.  McHamar. 

Embro  Metal  Hoop  Co..  Canton.  $25.- 
000.  Wm.  H.  Cavnah,  W.  J.  Poyser, 
Oscar  R.  Sell.  John  R.  Poyser,  John  R. 
Bucher. 

National  Shoe  Service  Co..  Elyria, 
>1 0,000.  A.  C.  Tungklause,  Clara  B. 
Kungklause,  Hilda  M.  Yungklause,  E. 
H.  Price.  A.  J.  Robinson. 

Conservation  Products  Co.,  Colum- 
bus. $25,000.  Perry  B.  Whitsit,  W.  F. 
Davisson.  Edwin  S.  Jester.  G.  E.  Vo- 
gleson,  W.  W.  Cary.  (Fire  fighting 
apparatus ) 

James  E.  Flanagan  Pottery  Co.. 
Cambridge.  $50,000.  James  B.  Flana- 
gan. George  H.  Harris,  Benjamin 
Franklin  Riser,  Carl  B.  Pollock,  Chas. 
C.  Cosgrove. 

(General  Construction  Co.,  Niles,  $20.- 
000.  Leo  S.  Spahn,  Thomas  Spahn, 
William  W.  Lenroast,  Anna  M.  Spabn, 
Theresa  J.  Spahn. 
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Na  1687 — ^In  the  Matter  of  the  Application  of  The  Dayton  Power 
and  Light  Company  for  Authority  to  Issue  $232,000.00  Par  Value 
of  its  Six  Per  Cent.  Cumulative  Preferred  Steele.  Prayer 
Granted. 


(Dated  June  10,  1919) 

This  day,  (the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary) ,  this  matter  came  on  for  final  consideration  upon  the 
appHcatipn  of  The  Dajrton  Power  and  Light  Company,  (a  cor- 
poration organized  and  existing  under  the  laws  of  Ohio),  asking 
the  consent  and  authority  of  this  Commission  to  issue  six  per  cent, 
comulative  preferred  capital  stock  of  the  par  value  of  Two  Hundred 
and  Thirty-two  Thousand  Dollars,  the  proceeds  arising  from  the 
sale  thereof  to  be  used  to  purchase  material  and  construct  certain 
additions,  extensions  and  improvements  to  applicant's  facilities, 
the  cost  of  which  is  estimated  at  the  sum  of  $196,828.28 : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds: 

(1)  That  the  applicant  has  in  contemplation  or  under 
contract  actuid  additions  and  extensions  to  its  facilities,  the 
cost  of  which  has  been  conservatively  estimated  at  the  sum  of 
$198,828.28; 

(2)  That  the  issue  of  applicant's  said  preferred  capital 
stock  is  reasonably  required  and  the  money  to  be  procured 
thereby  necessary  for  the  aforesaid  construction  of  additions, 
extensions  and  improvements  to  applicant's  facilities,  and 

(8)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities  a 
reasonable  price  to  be  obtained  from  the  sale  of  said  preferred 
capital  stock  will  be  eighty-five  percentum  of  the  par  value 
thereof. 

• 

ud  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  preferred  capital  stock  should  be  granted.  I,t  is 
tterefore. 

Ordered,  That  said  The  Dayton  Power  and  Light  Company  be, 
and  hereby  it  is  authorized  to  issue  its  six  per  cent,  cumulative, 
preferred  capital  stock  of  the  total  par  value  of  Two  Hundred  and 
Thirty-two  Thousand  Dollars  ($2S2« 000.00),  and  that  said  capital 
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stock  be  sold  for  the  highest  price  obtainable,  but  for  not  less  than 
eighty-five  (85)  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  capital 
stock  be  extinguished  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  (levoted  to  and  used  for  the  following  purpose,  and  no 
other  to  wit:  The  payment  for  the  additions,  extensions  and  im- 
provements to  its  facilities,  of  the  total  estimated  cost  of  $196,- 
828.28,  enumerated  and  described  in  the  application  herein  and  the 
exhibits  appended  thereto  which,  in  so  far  as  they  describe  said  ad- 
ditions, extensions  and  improvements  hereby  are  made  parts  of  this 
order  by  reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capitid  stock  and,  semi- 
annually, within  fifteen  days  after  the  close  of  each  calendar  semi- 
annual period,  in  reasonable  detail,  of  the  exi>enditure  of  the  pro- 
ceeds arising  from  the  sale  of  said  capital  stock. 


No.  1611 — ^In  the  Matter  of  the  Application  of  The  New  York, 
Chicago  and  St.  Louis  Railroad  Company  for  Leave  to  Execute 
Its  'Second  and  Improvement  Mortgage''  and  to  Issue  Bonds 
Thereunder.    Prayer  Granted. 


(Dated  June  10,  1919). 

This  day,  (the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary),  this  matter  came  on  for  further  consideration  upon 
the  First  Supplemental  Application  filed  herein  by  said  The  New 
York,  Chicago  and  St.  Louis  Railroad  Company,  asking  the  consent 
and  authority  of  this  Commission  to  issue  and  dispose  of  $821,- 
000.00  additional  principal  sum  of  its  Second  and  Improvement 
Mortgage,  six  per  cent.  Series  A,  Gold  Bonds,  the  proceeds  arising 
from  the  sale  thereof  to  be  used  to  reimburse  applicant's  treasury 
for  the  following  sums,  none  of  which  was  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  to  wit: 

$600,000.00  paid  to  the  Director  General  of  Railroads,  on 
April  11,  1919,  in  discharge  of  indebtedness  to  the  United 
States  Railroad  Administration  for  and  on  account  of  the  pro- 
vision of  additions,  extensions  and  improvement  to  appli- 
cant's road  and  equipment  by  said  Director  General,  in  the 
period  May  1,  1918  to  April  30,  1918,  inclusive; 

$122,074.90  expended,  between  May  1,  1918  and  April  30, 
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19)19,  in  the  purchase,  at  the  prevailing  market  price,  of  $130,* 
000.00  par  amount  of  applicant's  Equipment  Trust  Certift-. 
cates  of  1917,  and, 

$99,192.30  expended,  between  May  1,  1918,  and  April  30, 
1919,  in  the  purchase,  at  the  prevaling  market  price,  of  $120,- 
000.00  par  amount  of  applicant's  First  Mortgage,  four  per 
cent.  Gold  Bonds. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

(1)  That,  within  the  period  May  1, 1918  to  and  including 
April  30,  1919,  the  applicant  actually  expended  from  its  treas- 
ury the  sum  of  $821,267.20,  none  of  which  was  procured  by 
Uie  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, for  the  discharge  of  its  indebtedness  to  the  Director 
General  of  Railroads  and  the  discharge  and  retirement  of  its 
lawful  obligations  as  aforesaid: 

(2)  That  the  issue  of  applicant's  said  Second  Mortgage, 
Series  A,  Bonds  of  the  par  amount  of  $821,000.00  is  reason- 
ably required,  and  the  money  to  be  procured  thereby  neces- 
sary for  the  reimbursement  of  applicant's  treasury  for  the 
i^oresaid  sums,  none  of  which  was  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  so  ex- 
pended therefrom: 

(3)  That,  the  applicant  now  having  bonds  and  other 
evidences  of  indebtedness  issued  and  outstending  in  excess  of 
its  issued  and  outstanding  capital  stock,  and  the  issue  of  said 
Second  Mortgage  Series  A  bonds  in  excess  of  applicant's  is- 
sued and  outstanding  capital  stock  and  the  expenditure  of  the 
proceeds  of  such  excess  of  bonds  should  be  specifically  con- 
sented to,  authorized  and  approved. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  Second  Mortgage,  Series  A  Bonds  should  be  grant- 
ed.    It  is,  therefore. 

Ordered,  That  said  The  New  York,  Chicago  and  St.  Louis  Rail- 
road Company  be,  and  hereby  it  is  authorized  to  issue  its  Second 
Mortgage,  six  i>er  cent.  Series  A  Gold  Bonds  of  the  principal  sum  of 
Eifirht  Hundred  and  Twenty-one  Thousand  Dollars  ($821,000.00), 
and  that  said  bonds  be  sold  for  the  highest  price  obtainable  but  for 
not  less  than  ninety  (90)  percentum  of  the  par  value  thereof.  It 
IS  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  ond  regulations  heretofore  pre- 
scribed by  this  Commission.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of  the 
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stock  be  sold  for  the  highest  price  obtainable,  but  for  not  less  than 
eighty-five  (85)  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  lliat  any  jdiscount  arising  from  the  sale  of  said  capital 
stock  be  extinguished  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  ^evoted  to  and  used  for  the  following  purpose,  and  no 
other  to  wit:  The  payment  for  the  additions,  extensions  and  im- 
provements to  its  facilities,  of  the  total  estimated  cost  of  $196,- 
828.28,  enumerated  and  described  in  the  application  herein  and  the 
exhibits  appended  thereto  which,  in  so  far  as  they  describe  said  ad- 
ditions, extensions  and  improvements  hereby  are  made  parts  of  this 
order  by  reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Ck>m- 
mission  of  the  issue  and  disposition  of  said  capital  stock  and,  semi- 
annually, within  fifteen  days  after  the  close  of  each  calendar  semi- 
annual period,  in  reasonable  detail,  of  the  expenditure  of  the  pro- 
ceeds arising  from  the  sale  of  said  capital  stock. 


No.  1611 — ^In  the  Matter  of  the  Application  of  The  New  York, 
Chicago  and  St.  Louis  Railroad  Company  for  Leave  to  Execute 
Its  Second  and  Improvement  Mortgage*'  and  to  Issue  Bonds 
Thereunder.    Prayer  Granted* 


(Dated  June  10,  1919). 

This  day,  (the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary),  this  matter  came  on  for  further  consideration  upon 
the  First  Supplemental  Application  filed  herein  by  said  The  New 
York,  Chicago  and  St.  Louis  Railroad  Company,  asking  the  consent 
and  authority  of  this  Commission  to  issue  and  dispose  of  $821,- 
000.00  additional  principal  sum  of  its  Second  and  Improvement 
Mortgage,  six  per  cent.  Series  A,  Grold  Bonds,  the  proceeds  arising 
from  the  sale  thereof  to  be  used  to  reimburse  applicant's  treasury 
for  the  following  sums,  none  of  which  was  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  to  wit: 

$600,000.00  paid  to  the  Director  General  of  Railroads,  on 
April  11,  1919,  in  discharge  of  indebtedness  to  the  United 
States  Railroad  Administration  for  and  on  account  of  the  pro- 
vision of  additions,  extensions  and  improvement  to  appli- 
cant's road  and  equipment  by  said  Director  General,  in  the 
period  May  1,  1918  to  April  30,  1918,  inclusive; 

$122,074.90  expended,  between  May  1,  1918  and  April  30, 
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1919,  in  the  purchase,  at  the  prevailing  market  price,  of  $130,- 
000.00  par  amount  of  applicant's  Equipment  Trust .  Certifi- . 
cates  of  1917,  and, 

$99,192.30  expended,  between  May  1,  1918,  and  April  30, 
1919,  in  the  purchase,  at  the  prevaling  market  price,  of  $120,- 
000.00  par  amount  of  applicant's  First  Mortgage,  four  per 
cent.  Gold  Bonds. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

(1)  That,  within  the  period  May  1, 1918  to  and  including 
April  30,  1919,  the  applicant  actually  expended  from  its  treas- 
ury the  sum  of  $821,267.20,  none  of  which  was  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, for  the  discharge  of  its  indebtedness  to  the  Director 
General  of  Railroads  and  the  discharge  and  retirement  of  its 
lawful  obligations  as  aforesaid: 

(2)  lliat  the  issue  of  applicant's  said  Second  Mortgage, 
Series  A,  Bonds  of  the  par  amount  of  $821,000.00  is  reason- 
ably required,  and  the  money  to  be  procured  thereby  neces- 
sary for  the  reimbursement  of  applicant's  treasury  for  the 
aforesaid  sums,  none  of  which  was  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  so  ex- 
pended therefrom: 

(3)  That,  the  applicant  now  having  bonds  and  other 
evidences  of  indebtedness  issued  and  outstanding  in  excess  of 
its  issued  and  outstanding  capital  stock,  and  the  issue  of  said 
Second  Mortgage  Series  A  bonds  in  excess  of  applicant's  is- 
sued and  outstanding  capital  stock  and  the  expenditure  of  the 
proceeds  of  such  excess  of  bonds  should  be  specifically  con- 
sented to,  authorized  and  approved. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  Second  Mortgage,  Series  A  Bonds  should  be  grant- 
ed.   It  is,  therefore. 

Ordered,  That  said  The  New  York,  Chicago  and  St.  Louis  Rail- 
road Company  be,  and  hereby  it  is  authorized  to  issue  its  Second 
Hortgage,  six  per  cent.  Series  A  Gold  Bonds  of  the  principal  sum  of 
Eight  Hundred  and  Twenty-one  Thousand  Dollars  ($821,000.00), 
and  that  said  bonds  be  sold  for  the  highest  price  obtainable  but  for 
not  less  than  ninety  (90)  percentum  of  the  par  value  thereof.  It 
is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  ond  regulations  heretofore  pre^ 
scribed  by  this  Commission.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of  the 
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proceeds  of  such  excess  of  bonds,  as  hereinafter  prescribed,  be  and 
hereby  they  specifically  are  consented  to,  authorized  and  approved. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purpose,  and  no  other,  to- 
wit:  The  reimbursment  of  applicant's  treasury  for  the  aforesaid 
moneys  (none  of  which  was  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness),  expended  thwefrom  as 
hereinbefore  set  forth.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  the  expendi* 
ture  of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order.    It  is  further 

Ordered,  Tlutt  the  Commission  retain  jurisdiction  of  this  pro- 
ceeding for  the  receipt  and  consideration  of  further  supplemental 
applications,  the  determination  thereof  and  such  other  purposes  as 
may  be  proper  and  lawful  in  the  premises. 


No.  1671 — ^In  the  Matter  of  the  Application  of  The  IMttsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railroad  Company  for  an 
Order  Authorizing  the  ^  Issue  of  Twenty  Million  IXrilars  of  Its 
Fifteen-Year,  Six  Per  Cent.  Debenture  Gold  Bonds,  Dated  Jan- 
nary  1,  1919,  Due  January  1,  1934.    Prayer  Granted. 


(Dated  June  6,  1919). 

This  day,  the  Commission  having  deemed  a  hearing  thereupon 
to  be  unnecessary,  this  matter  came  on  for  final  consideration  upon 
the  application  of  The  Pittsburg,  Cincinnati,  Chicago  and  St.  Louis 
Railroad  Company,  (a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  States  of  Ohio,  Illinois,  Pennsyl- 
vania, West  Virginia  and  Indiana),  asking  the  consent  and  au- 
thority of  this  Commission  for  the  issue  and  disposition  of  Twenty 
Million  Dollars  ($20,000,000.00),  principal  sum  of  Fifteen  Year, 
six  per  cent.  Debenture  Gold  Bonds,  dated  as  of  January  first,  1919, 
and  maturing  January  first,  19S4,  the  proceeds  arising  from  the 
sale  thereof  to  be  applied,  (a)  to  the  partial  discharge,  and  to  the 
extent  of  $8,000,000.00  of  applicant's  indebtedness  incurred  for  and 
on  acocunt  of  the  provision  of  additions,  extensions  and  improve- 
ments to  its  property  and  additions  to  its  facilities  by  the  United 
States  Railroad  Administration  during  the  calendar  year  1918,  and 
(b)  to  the  partial  reimbursement,  and  to  the  extent  of  $14,000,-- 
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000.00,  of  applicant's  treasury  for  the  moneys/ not  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  ex- 
pended therefrom,  within  the  period  June  first,  1914,  to  December 
thirty-first,  1918,  for  the  construction,  completion,  extension  and 
improvement  of  its  facilities,  the  acquisition  of  property  and  the 
payment  and  discharge  or  refunding  and  reorganization  of  indebted- 
ness not  arising  from  maintenance,  replacements  or  substitutions : 
Upon  consideration  whereof,  ad  being  fully  advised  in  the 
premises,  the  Commission  finds: 

(1)  That,  within  the  year  1918,  the  applicant  became  in- 
debted to  the  United  States  Railroad  Administration  for  and 
on  account  of  the  extension  and  improvement  of  applicant's 
facilities,  including  rolling  stock  and  motive  power  equipment 
by  the  said  United  States  Railroad  Administration,  in  the 
total  sum  of  $8,010,703.68; 

(2)  That,  within  the  period  June  first,  1914,  and  Decem- 
ber thirty-first,  1918,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  acquisition  of  property,  and 
the  payment  and  discharge  of  indebtedness  not  incurred  or 
created  for  and  on  account  of  maintenance,  replacemente  or 
substitutions,  the  sum  of  $14,384,616.52,  none  of  which  was 
obtained  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  inddi)tedness ; 

(3)  That  the  issue  of  applicant's  said  Debenture  Bonds 
is  reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  payment  and  discharge  or  refunding  of  ap- 
plicant's aforesaid  indebtedness,  and  the  reimbursement  of 
its  treasury  for  the  aforesaid  uncapitalized  capital  expendi- 
tures to  the  extent  of  the  proceeds  of  said  Debenture  Bonds, 
and 

(4)  That,  the  applicant  now  having  bonds  and  notes  out- 
standing in  excess  of  its  issued  and  outstanding  capital  stock, 
the  issue  of  said  Debenture  Bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of 
the  proceeds  of  such'  excess  of  bonds  should  be  specifically  con- 
sented to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  Debenture  Bonds  should  be  gi*anted.  It  is,  there- 
fore, 

Ordered,  That  said  The  Pitteburgh,  Cincinnati,  Chicago  and 
St  Louis  Railroad  Company  be,  and  hereby  it  is  authorized  to  issue 
its  Fifteen-Year,  six  per  cent.  Debenture  Gold  Bonds,  to  be  dated 
as  of  January  first,  1919,  and  to  mature  January  first,  1934,  of  the 
total  principal  sum  of  Twenty  Million  Dollars  ($20,000,000.00),  and 
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that  said  Debenture  Bonds  be  sold  for  the  highest  price  obtainable, 
but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  issue  of  said  Debenture  Bonds  in  excess  of 
applicant's  issued  and  outstanding  capital  stock,  and  the  expendi- 
ture of  the  proceeds  of  suth  excess  as  hereinafter  prescribed,  be, 
and  hereby  they  specifically  are  consnted  to,  authorized  and  ap- 
proved.   Xt  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  Deb- 
enture Bonds  be  devoted  ta  and  used  for  the  following  purposes, 
and  no  others,  to  wit: 

(a)  $6,000,000.00  to  the  partial  discharge  of  applicant's 
aforesaid  indebtedness  for  and  on  account  of  the  provision  of 
additions,  extensions  and  improvements  to  its  facilities  by  the 
United  States  Railroad  Administration,  and 

(b)  $14,000,000.00  to  the  partial  reimbursement  of  its 

treasury  for   the    aforesaid    uncapitalized    expenditures    of 

money,  (not  procured  by  the  issue  of  stock*  bonds,  notes  or 

other  evidences  of  indebtedness),  therefrom. 
"":    .  ^ 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  Debenture  Bonds  and 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order. 


ATTORNEY  GENERAL 


Senate  Bill  No.  175,  Providing  for  the  Levy  and  CoUection  of 
Tax  on  Inheritance,  if  it  Becomes  a  Law,  will  go  into  Effect  as 
an  Entirety  Immediately  upon  its  Approval  by  the  Governor,  or 
the  Happening  of  Such  Other  Event  as  May  Give  it  Vitality  as 
an  Act  of  Legislation. 


No.  364— (Opinion  Dated  June  5,  1919). 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  You  have  requested  the  opinion  of  this  depart- 
ment as  follows : 

"Senate  Bill  No.  176  provides  for  the  levy  and  collection 
of  a  tax  on  inheritances  and  has  passed  both  houses  of  the 
General  Assembly.  Upon  the  assumption  that  it  will  be  sign- 
ed by  the  Governor  the  Commissioners  desires  to  know 
whether  it  will  become  effective  from  the  date  of  its  approval 
by  the  Governor  or  not  until  ninety  days  thereafter. 

The  Commission  deems  it  highly  imx>ortant  that  informa- 
tion along  this  line  be  transmitted  by  it  to  the  various  county 
ofl9cers  having  duties  to  perform  in  connection  with  the  ad- 
ministration of  the  law  and,  if  it  becomes  effective  upon  the 
approval  of  the  Governor,  it  desires  to  issue  instructions  to 
county  officers  immediately.  You  are  therefore  requested  to 
furnish  the  Commission  your  opinion  in  this  matter  at  the 
earliest  possible  moment.'^ 

Article  II,  Section  Id  of  the  Constitution  provides,  in  part,  as 

follows : 

"Laws  providing  for  tax  levies,  appropriations  for  the 
current  expenses  of  the  state  government  and  state  institu- 
tions, and  emergency  laws  necessary  for  the  immediate  pres- 
ervation of  the,  public  peace,  health  or  safety,  shall  go  into 
immediate  effect.  ♦  ♦  *  The  laws  mentioned  in  this  sec- 
tion shall  not  be  subject  to  the  referendum." 

Senate  Bill  No.  175  provides,  as  you  state,  for  the  levy  and 
collection  of  a  tax  on  inheritance.  It  contains  no  emergency 
clause.  Section  3  of  the  Bill,  which  is  in  the  nature  of  a  schedule, 
contains  language  intimating  the  understanding  of  the  general 
assembly  that  the  bill  will  become  effective  as  a  law  upon  its  ap- 
proval.   Such  language,  of  course,  will  not  supply  the  need  of  an 
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emergepcy  clause,  if  such  a  clause  is  otherwise  necessary.  The 
question  remains  as  to  whether  the  biU,  if  signed  by  the  Governor 
or  otherwise  made  a  law,  will  upon  its  approval  or  other  event 
having  the  effect  of  making  it  a  law  go  immediately  into  effect 
as  a  ''law  providing  for  a  tax  levy/' 

The  biU  need  not  be  quoted.  The  characterization  of  it  which 
has  already  been  made  is  sufficient  for  the  purposes  of  this  dis- 
cussion. Of  course,  it  contains  many  machinery  provisions  imto- 
viding  the  method  of  the  assessment  of  the  tax,  its  collection  and 
its  distribution.  Some  of  these  provisions  relate  to  judicial  pro- 
cedure, some  to  administration.  Provision  is  made  for  the  fees 
of  officers  having  duties  to  perform  in  connection  with  the  assess- 
ment and  collection  of  the  tax.  All  the  provisions  of  the  bill,  how- 
ever, of  whatever  character,  are  intimately  related  to  and  neces- 
sarily concerned  with  the  levy  of  the  tax  in  the  sense  that  they 
are  essential  to  a  complete  and  effective  exercise  of  the  taxing 
power  of  the  state  with  respect  to  inheritances. 

I  mention  this  fact  because  in  one  case  there  is  an  intima- 
tion on  the  part  of  the  Supreme  Court  that  a  law,  one  section  of 
which  provides  for  a  tax  levy,  is  not  thereby  necessarily  with- 
drawn entirely  from  the  operation  of  the  ninety  day  referendum 
period,  as  provided  by  Article  II,  Section  Ic  of  the  Constitution, 
as  a  whole  but  that  the  sections  other  than  the  one  specifically 
imposing  the  tax  may  be  subject  to  the  referendum. 
State  ex.  rel  v.  Roose,  90  O.  S.,  345. 

Examination  of  the  law  before  the  court  in  that  case  shows 
that  it  was  of  a  character  entirely  different  from  that  under  con- 
sideration here;  it  provided  (103  0.  L.  155,  663)  not  only  for  the 
levy  and  collection  of  a  tax  for  the  purpose  of  constituting  the 
"State  Highway  Improvement  Fund ;"  not  only  for  the  distribution 
of  that  fund  and  its  application  in  part  to  the  improvement  of 
inter-county  highways  and  in  part  for  the  construction  and  im- 
provement of  designated  main  market  roads;  but  it  also  con- 
tained provisions  relative  to  the  powers  and  duties  of  the  state 
highway  commissioner,  governor  and  board  of  administration  with 
respect  to  the  construction  of  state  highways  which  msiy  have 
had  no  necessary  relation  to  the  taxation  provisions  of  the  law. 
The  only  question  involved  in  the  case  was  whether  or  not  the 
tax  should  have  been  extended  on  the  then  current  tax  duidicate; 
so  that  an  affirmative  holding  on  this  point  did  not  necessitate  any 
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decision  as  to  the  effect  of  Article  II,  Section  Id  upon  all  the  sec- 
tions of  the  law.  Therefore  what  is  intimated  in  the  syllabus  and 
in  the  opinion  in  this  case  as  to  the  severable  character  of  a  law 
providing  for  a  tax  levy  for  the  purpose  of  the  operation  of  the 
constitutional  provision  referred  to  was  really  dictum. 

In  this  connection  it  will  be  observed  that  while  Article  II, 
Section  Ic  reserves  the  rifirht  to  the  people  to  order  the  submission 
to  the  electors  of  ''any  law,  section  of  any  law  or  any  item  in  any 
law  appropriating  money;"  yet  Section  Id  withdraws  from  the 
effect  of  the  previous  section  not  meirely  the  sections  of  a  law 
which  provide  for  tax  levies  but  "laws  providing  for  tax  levies," 
and  hence  the  natural  inference  would  arise  that  the  entire  law 
should  be  withdraw  from  the  effect  of  the  referendum,  at  least 
if  it  might  partake  mainly  of  the  character  of  a  law  providing 
for  a  tax  levy. 

However  this  may  be,  it  is  at  least  clear  that  there  is  a  wide 
distinction  between  a  case  like  that  presented  in  the  case  cited  and 
that  presented  by  Senate  Bill  No.  175,  in  that  all  of  the  sections 
of  the  latter  are  germane  and  essential  to  the  exercise  of  the 
taxing  power  as  such. 

It  is  the  opinion  of  this  department,  therefore,  that  said 
Senate  Bill  No.  175,  should  it  become  a  law,  will  go  into  effect  as 
an  entirety,  i.  e.,  all  of  its  sections  will  become  effective  at  the 
same  time. 

This  conclusion,  however,  leaved  open  the  further  question 

as  to  whether  or  not  it  is  a  law  providing  for  a  tax  levy.    We 

ire  here  without  precedent  in  this  state  on  the  precise  question, 

vhich  may  be  stated  thus: 

''Are  any  and  all  laws  passed  in  the  exercise  of  the  taxing 
power  'laws  providing  for  tax  levies'  or  does  the  Constitution 
refer  merely  to  laws  levjring  taxes  on  property  ?" 

To  be  sure,  we  have  the  case  previously  cited,  which  holds 
that  a  levy  on  the  taxable  property  in  the  state  is  such  a  law  as 
is  pointed  out  by  Section  Id  of  Article  II  of  the  Constitution ;  and 
^  have,  on  the  other  hand,  the  case  of  State  ex  rel  v.  Hilroy, 
88  0.  S.  301,  holding  that  a  law  regulating  the  machinery  of  levy- 
ing property  taxes  is  not  such  a  law. 

The  decisions  themselves  obviously  do  not  touch  the  point. 
However,  there  is  certain  language  in  the  per  curiam  opinion  in 
the  case  last  cited  which  may  be  looked  to  in  this  connection. 
i^Deaking  of  what  was  known  as  the  "Kilpatrick  Law''  amending 
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certain  sections  of  the  Smith  One  Per  Cent.  Law,  so-called,  the 
court  say,  at  page  304: 

"The  general  assembly  did  not,  in  this  act,  impose  a  tax, 
stating  distinctly  the  object  of  the  same,  nor  did  it  fix  the 
amount  or  the  percentage  of  value  to  be  levied,  nor  did  it 
designate  persons  or  property  against  whom  a  levy  was  to  be 
made.  *  *  *  The  act  cannot  be  said  to  be  one  ^providing  for 
tax  levies',  within  the  meaning  of  those  words  as  used  in  Sec- 
tion 10  of  Article  II  of  the  Constitution/' 

In  using  this  language  the  court  at  least  suggested  a  defini- 
tion of  a  "law  providing  for  a  tax  levy."  The  definition  thus  sug- 
gested is  not  limited  to  property  taxes;  so  that  in  so  far  as  its 
decision  may  be  taken  as  a  precedent  it  at  least  tends  to  establish 
the  conclusion  that  any  law  which  imposes  a  tax,  complying  with 
the  further  provision  of  Article  XII,  Section  5,  that: 

"every  law  imposing  a  tax,  shall  state,  distinctly,  the  object 
of  the  same,^  to  which  only,  it  shall  be  applied," 

fixes  the  amount  or  percentage  of  value  to  be  levied  and  designates 
the  persons  or  property  against  whom  the  levy  will  be  made,  is  a 
law  "providing  for  tax  levies."  Senate  Bill  No.  175,  if  it  should 
become  a  law,  will  satisfy  these  requirements.  It  is  a  complete 
law  in  itself  and  meets  every  condition  of  the  definition  thus  sug- 
gested. 

On  principle,  it  is  clear  that  this  conclusion  must  be  reached. 
Undoubtedly  the  reason  actuating  the  people  in  the  adoption  of 
Article  II,  Section  Id  of  the  Constitution  must  have  been  to  avoid 
delay  in  the  going  into  effect  of  a  measure  designed  to  produce 
revenue  needed  for  the  state  and  its  sub-divisions.  ^ 

This  reason  applies  just  as  forcibly  to  an  excise  or  other 
special  tax  as  it  does  to  a  property  tax.  Therefore,  if  there  is 
need  of  construction  in  the  application  of  Article  II,  Section  Id  of 
the  Constitution  and  it  is  permissible,  as  it  would  be  in  such  event, 
to  have  regard  to  the  mischief  to  be  remedied  as  indicating  that 
spirit  of  the  law  which  is  its  life,  such  considerations  would  compel 
the  conclusion  that  a  complete  inheritance  tax  law,  like  Senate 
Bill  No.  175  will  be  if  it  becomes  a  law,  is  within  the  operation 
of  the  section. 

For  these  reasons,  then,  the  Commission  is  advised  that  it  is 
the  opinion  of  this  department  that  Senate  Bill  No.  175,  if  it  be- 
comes a  law,  will  go  into  effect  as  an  entirety  immediately  upon 
its  approval  by  the  Governor  or  the  happening  of  such  other  event 
as  may  give  it  vitality  as  an  act  of  legislation. 


Attorney  General  299 

The  Ohio  Board  of  Administration  Cannot  Delegate  the  Duty  o^ 
Finally  Deciding  as  to  the  Legal  Residence  of  Patients  in  In-! 
stitations  Under  its  Control  and  the  Transportation  of  such 
Patients* to  their  Residence,  when  Non-Residents  of  the  State, 
as  Authorized  hy  Sections  1817  to  1820,  General  Code.  Where 
the  Judge  or  Superintendent  Finds  the  Facts  as  to  Residence 
of  Patients  Therein  Defined,  the  Following  Procedure  is  Sug- 
gested* Notice  from  such  Judge  or  Superintendent  to  the 
Board  '"Without  Delay,"  with  Reasons  for  Request  of  Commit- 
ment. Investigation  by  such  Board  as  to  the  Legal  Residence 
of  such  Person.  Such  Investigation  may  be  made  by  the  Pro- 
bate Judge  or  Superintendent  as  the  Designated  Agent  of  the 
Board,  as  Desired.  After  the  Completion  of  such  Investigation, 
the  Board  shall  make  and  enter  on  its  Records  a  Formal  Find- 
ing as  to  the  Legal  Residence  of  such  Persons,  and  if  it  Decides 
to  Tranqyort  such  Person,  an  Order  to  that  EflFect  Should  also 
be  made  and  Recorded.  The  Board  in  its  Order  Should  Desig- 
nate the  Person  into  whose  Custody  such  Transported  Persmi 
shall  be  Placed  and  Direct  Him  to  Carry  Out  the  Order  of  thel 
Board.  After  the  Transportation  of  such  Person,  Pursuant  to 
the  Order  of  the  Board,  upon  Proper  Presoitation  of  an  Account 
of  the  Expense  Thereof,  such  Account  should  be  Paid  from  the 
State  Treasury. 


No.  326— (Opinion  Dated  Ma^  21,  1919). 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen:       Acknowledgment    is    made    of    the  receipt  of 

your  letter  dated  April  29,  1919,  as  follows: 

'"We  are  sending  you  herewith  communication  received 
by  this  department  from  the  Ohio  Board  of  Administration 
concerning  a  legal  procedure  to  be  observed  under  sections 
1817  to  1820,  inclusive,  of  the  General  Code,  and  we  would 
request  your  written  opinion  in  regard  to  same,  and  especial- 
ly ask  you  to  outline  a  legal  method  of  procedure  thereunder, 
as  it  is  our  purpose  to  circularize  your  opinion  to  probate 
courts  throughout  Ohio  in  order  that  there  may  be  uniform 
action  in  these  matters." 

From  the  communication  attached  to  your  letter,  and  from 
supplemental  personal  conference,  it  is  observed  that  the  partic- 
ular question  with  reference  to  the  sections  quoted  in  your  letter 
is  as  to  the  authority  of  the  Ohio  Board  of  Administration  to  em- 
power probate  judges  to  deport  non-resident  patients  direct  from 
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their  courts.  It  is  also  noted  in  that  communication  that  difficulty 
and  confusion  have  arisen  as  to  the  payments  of  the  expenditures 
caused  by  such  deportation. 

It  is  also  observed  that  you  request  this  department  to  but- 
line  a  legal  method  of  procedure  under  said  sections. 

Sections  1817,  1818,  1819,  1820,  1835,  1838  and  1841-8  Gen- 
eral Ck)de  are  pertinent  to  your  inquiry. 

Section  1835,  relative  to  th^  powers  an  duties  of  the  Ohio 

Board  of  Administration,  provides  that  said  board 

''shall  have  full  power  to  manage  and  govern  the  following  in- 
stitutions: *  ♦  ♦  The  Ohio  Hospital  for  Epileptics,  ♦  ♦  * 
The  Columbus  State  Hospital  *  *  *  The  Institution  for 
Feeble  Minded  ♦  ♦  *." 

V 

Section  1838  provided: 

''The  board,  in  addition  to  the  powers  expressly  conferred^ 
shall  have  all  power  and  authority  necessary  for  the  full  and 
efficient  exercise  of  the  executive  administration  and  fiscal 
supervision  over  all  said  institutions." 

J 
Section  1841-8,  as  amended  in  103  O.  L.,  681,  confers  author- 
ity on  such  board  to  act  as  a  commission  of  lunacy,  with  i>ower 

"to  examine  into  *  *  *  the  question  of  the  sanity  or  con- 
dition of  any  person  committed  to  or  confined  in  any  ♦  ♦  * 
hospital  or  asylum  *  *  ♦  or  restrained  of  his  liberty  by  rea- 
son of  alleged  insanity  at  any  place  within  this  state." 

Section  1817  provides  that  a  person  not  a  legal  resident  of 
this  state  shall  not  be  admitted  to  a  benevolent  institution  except 
as  therin  provided. 

Section  1818  defines  the  requisites  of  an  application  for  ad- 
mission to  the  institutions  referred  to  in  Section  1835,  supra. 

Section  1819  in  part  is: 

"If  the  judge  or  superintendent  finds  that  the  person 
whose  commitment  or  admission  is  requested  has  not  a  legal 
residence  in  this  state,  or  his  legal  residence  is  in  doubt  or  un- 
known, and  is  of  the  opinion  that  such  person  should  be  com- 
mitted or  admitted  to  such  institution,  he  shall  notify  without 
delay  the  Ohio  board  of  administration,  giving  his  reasons  for 
requesting  commitment  or  admission." 

Section  1820  provides  that  said  board 

"by  a  committee,  its  secretary,  or  such  agent  as  it  desig- 
nates, shall  investigate  the  legal  residence  of  such  person,  ^** 
At  any  time  after  investigation  is  made,  ♦  ♦  *  a  non-resident 
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person  whose  legal  residence  has  been  established,  may  be 
transported  thereto  at  the  expense  of  this  state/' 

It  is  to  be  observed  that  when  the  probate  judjfe  or  super* 
intendent  finds  the  facts  as  to  residence,  as  stated  in  Section 
1819,  he  is  obliged  to  notify  the  Ohio  Board  of  Administration, 
(which  will  be  hereinafter  referred  to  as  the  board)  at  once,  and 
there  is  no  further  provision  in  these  sections  for  the  judge  to 
perform  other  subsequent  duties  or  exercise  any  authority  after 
such  notice,  and  it  is  suggested  that  from  the  time  of  such  notice 
the  probate  judge  or  superintendent,  to  inclpde  both  of  whom  the 
term  judge  will  be  hereinafter  used,  have  nothing  further  to  do 
with  the  case  unless  called  upon  to  testify  or  furnish  informa- 
tion in  the  investigation  by  the  board,  under  Section  1820,  which 
provides  that  such  board  shall  investigate  the  legal  residence  of 
such  person.  . 

Consideration  of  these  sections  leads  to  the  conclusion  that 
when  the  fact  of  the  person's  residence  is  certified  to  the  board 
under  Section  1819,  it  becomes  the  exclusive  function  of  the  board 
to  decide  the  legal  residence  of  such  person  and  the  further  ques- 
tion of  transporting  such  person  thereto  at  the  expense  of  the 
state. 

It  is  a  pertinent  question  whether  such  board  may  delegate 
its  power  in  such  matters  to  another  otRcer  or  person. 

In  support  of  the  aflbmative  of  this  question,  the  first  part  of 

Section  1820  might  be  cited.    It  provides: 

"The  Ohio  board  of  administration  by  a  committee,  its 
secretary,  or  such  agent  as  it  designates,  shall  investigate  the 
legal  residence  of  such  person,  and  may  send  for  persons  and 
papers  and  administer  oaths  or  affirmations  in  conducting 
such  investigation.'' 

It  is  to  be  observed  here,  however,  that  the  thing  which  the 
board  is  directed  to  investigate  is  ''the  legal  residence  of  such 
person,"  and  it  is  concluded  that  for  the  purposes  of  investigar 
tion  of  such  residence  the  board  may  properly  designate  the  pro- 
bate judge  or  any  other  person  and  delegate  to  such  official  or 
other  person  the  same  powers  possessed  by  the  board. 

It  follows,  however,  that  the  agent  of  such  board  shall  report 
the  result  of  his  investigation  to  his  principal,  the  board  which 
appointed  him.  There  is  no  authority  in  this  section  for  dele- 
gating the  power  and  discretion  of  deciding  as  to  the  transporta^ 
tion  which  is  contained  in  the  latter  part  of  Section  1820. 
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A  general  rule  of  law  as  to  the  delegation  of  official  author- 
ity may  be  profitable  at  this  time. 

The  rule  is  succinctly  stated  in  Knauss  vs.  Columbus,  13  0. 
D.,  N.  P.,  200,  where  it  is  stated  in  the  second  branch  of  the  sylla- 
bus: 

"Where  a  particular  public  agent  or  official  is  charged 
with  the  performance  of  certain  duties,  these  duties  cannot 
be  voluntarily  assumed  by  any  other  person  nor  delegated  to 
any  other  person  by  him  who  is  charged  with  the  discharge 
of  the  duty." 

/ 

It  is  to  be  borne  in  mind  that  the  expense  of  such  transpor- 
tation is  to  be  paid  by  the  state,  and  it  certainly  was  the  legis- 
lative policy  that  such  state  funds  should  be  expended  upon  the 
order  of  this  state  board  of  administration  and  not  upon  the  or- 
der of  a  probate  judge  of  the  county  or  the  superintendent  refer- 
red to  in  Section  1819. 

From  the  foregoing  considerations  it  is  concluded  that  such 
board  cannot  delegate  the  duty  of  finally  deciding  as  to  the  legal 
residence  of  such  person  and  his  transportation  to  his  residence. 

It  is  also  noted  that  you  request  that  this  department  outline 
a  legal  procedure  for  such  transportation  in  conformity  with  the 
laws  relative  thereto. 

In  compliance  with  this  request,  and  starting  with  Section 
1819,  where  the  judge  or  superintendent  finds  the  facts  as  to  res- 
idence therein  defined,  this  department  suggests  the  following 
procedure : 

1.  Notice  from  such  judge  or  superintendent  to  the  board 
"without  delay,"  with  reasons  for  request  of  commitment. 

2.  Investigation  by  such  board  as  to  the  legal  residence  of 
such  person.  Such  investigation  may  be  made  by  the  probate 
judge  or  superintendent  as  the  designated  agent  of  the  board,  as 
desired. 

3.  After  the  completion  of  such  investigation,  the  board 
shall  make  and  enter  on  its  records  a  formal  finding  as  to  the 
legal  residence  of  such  person,  and  if  it  decides  to  transport  such 
person,  an  order  to  that  effect  should  also  be  made  and  recorded. 

4.  The  board  in  its  order  should  designate  the  person  into 
whose  custody  such  transported  person  shall  be  placed  and  direct 
him  to  carry  out  the  order  of  the  Board. 

6.  After  the  transportation  of  such  person,  pursuant  to 
the  order  of  the  board,  upon  proper  presentation  of  an  account 
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of  the  expense  thereof,  such  account  should  be  paid  from  the 
state  treasury. 

Trusting  that  this  suggestion  may  be  of  service  to  you  and 
the  Ohio  Board  of  Administration  in  the  discharge  of  their  duties 
under  these  sections. 


The  MSeaLge  Prescribed  for  Members  of  the  Legislature  in  Going 
to  and  from  their  Homes  under  Section  50  of  the  General 
Code,  is  a  part  of  their  Compensation  and  this  cannot  be  Changed 
During  their  Term  of  Office.  Such  Mileage  must  be  Fixed 
by  Law  and  not  by  a  Joint  Res<dution.  But  Two  Sessions  of 
the  General  Assembly  are  Provided  for:  1st.  Regular  Sessions 
Commencing  on  the  First  Day  of  January  after  the  Electicm  of 
Members  and  Continuing  untU  Final  Adjournment.  2nd.  Spec- 
ial Sessions  Called  by  the  Governor  under  Authority  of  Section 
8,  Article  III,  of  the  Constitution.  Under  Section  50,  General 
Code,  Mileage  cannot  be  Paid  until  the  End  of  the  Session,  that 
is,  after  Final  Adjournment  and  not  a  Recess  or  Temporary' 
Adjournment.  If  the  General  Assemb^  Should  Recess  until 
December,  1919,  the  Members  would  not  be  Entitled  to  Mileage 
Each  Week  During  the  Interim. 


No.  347— (Opinion  Dated  May  29,  1919). 

Hon.  A.  V.  Donahey,  Auditor  of  State,  Columbus,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  your  letter  of  this 
date  inviting  my  attention  to  Sections  85  and  50,  General  Code, 
and  Section  31,  Article  II  of  the  Constitution  of  Ohio,  and  pro- 
pounding the  following  questions: 

''I  desire  to  call  your  attention  to  sections  35  and  50  of  the 
General  Code,  which  provide  for  regular  sessions  of  the  gen- 
eral assembly  and  compensation  as  salary  and  mileage  to  its 
members. 

I  also  desire  to  call  your  attention  to  section  31,  Art.  II 
of  the  Constitution  of  Ohio,  with  relation  to  compensation. 

Section  50  provides  that  each  member  of  the  general  as- 
sembly shall  receive  two  cents  per  mile  each  way  for  mileage 
once  a  week  during  the  session  from  and  to  his  place  of  resi- 
dence by  the  most  direct  route  of  public  travel  to  and  from 
the  seat  of  goverment,  to  be  paid  at  the  end  of  each  regular 
or  special  session. 

I  desire  to  have  you  answer  the  following  questions: 

1.    Can  the  Auditor  of  State  pay  mileage  to  members  of 
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the  general  assembly  )>ef  ore  the  end  of  a  regular  or  special 
session? 

2.  What  constitutes  a  regular  or  special  session  in  con- 
nection with  the  meaning  of  this  statute  ? 

3.  Can  the  general  assembly  legally  pass  a  joint  resolu- 
tion authorizing  the  pa3anent  to  themselves  of  three  cents  a 
mile,  and  would  it  be  legal  for  the  Auditor  of  State,  under  the 
constitution  and  laws  above  quoted,  to  pay  this  amount  from 
the  public  treasury? 

4.  In  case  the  general  assembly  would  recess  until  De- 
cember, 1919,  would  they  be  entitled  to  mileage  each  week 
during  the  interim?" 

Section  50,  General  Code,  has  been  considered  by  one  of  my 
predecessors,  and  his  opinion  thereon  is  found  in  Vol.  1,  1916 
Opinions  of  the  Attorney  General,  page  68,  and  so  far  as  that 
opinion  treats  of  the  question,  the  same  is  followed  and  approved 
by  me. 

Section  31,  Article  II  of  the  Constitution  is  as  follows: 

'^Members  and  officers  of  the  general  assembly  shall  re- 
ceive a  fixed  compensation,  to  be  prescribed  by  law  *  ♦  ♦  * 
and  no  change  in  their  comx^nsation  shall  take  effect  during 
their  term  of  office.' 

It  is  to  be  noted  that  mileage,  to  be  paid  at  all,  must  be  a 
part  of  the  ''fixed  compensation,''  and  the  provision  for  mileage 
in  Section  50,  General  Code,  was  held  by  the  Attorney  General  in 
the  opinion,  supra,  to  be  a  part  of  the  compensation  of  members 
of  the  general  assembly. 

Since  the  compensation  is  to  be  prescribed  by  law,  you  are 
advised  in  answer  to  your  third  question  that  the  general  assem- 
bly cannot  legally  pass  a  joint  resolution  authorizing  the  pay* 
ment  of  three  cents  a  mile ;  and  because  ''no  change  in  their  com- . 
pensation  shall  take  effect  during  their  term  of  office,"  the  Audi- 
tor of  State  could  not  legally  pay  an  increased  mileage  to  the  pres- 
ent members  of  the  general  assembly,  even  though  they  should 
enact  a  law  which  provided  for  an  increase  in  mileage. 

It  is  held  in  the  case  of  R.  R.  Co.  v.  tSate,  85  0.  S.,  251, 

that  a  joint  resolution  is  not  a  legislative  act.    (hi  page  294  of 

the  opinion  Judge  Shauck  says: 

"It  should  not  need  the  citation  of  authorities  to  establish 
the  proposition  that  a  joint  resolution  is  not  an  act  of  legis- 
lation, and  that  it  cannot  be  effective  for  any  purpose  for 
which  an  exercise  of  legislative  power  is  necessary." 

As  to  your  second  question,  what  constitutes   a  regular  or 
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special  session  in  connection  with  the  meanins:  of  the  statute  un- 
der consideration,  you  are  advised  that  by  the  constitution  and 
laws  of  this  state,  but  two  sessions  of  the  general  assembly  are 
provided  for: 

(1.)  Regular  sessions  commencing  on  the  first  Monday  in 
January  after  the  election  of  the  members,  and  continuing  until 
final  adjournment.  Section  35,  General  Code;  Section  25,  Article 
II,  and  Sections  11  and  ^0,  Article  III  of  the  Constitution;  and 

(2.)  Special  sessions  called  by  the  governor,  under  the 
authority  of  Section  8,  Article  III  of  the  Constitution. 

Section  50,  General  Code  provides  that  the  mileage  to  mem- 
bers is  ''to  be  paid  at  the  end  of  each  regular  or  special  session.*' 

''Session''  as  used  in  this  connection  means  the  space  of  time 
or  period  between  the  first  meeting  and  the  adjournment.  (Web- 
ster's Dictionary).  And  the  end  of  such  session  means  the  final 
adjournment  and  not  a  recess  or  temporary  adjournment.  So  that 
you  are  advised  in  answer  to  your  first  question  that  the  mileage 
to  members  of  the  present  general  assembly  cannot  be  paid  until 
the  final  adjournment  of  the.  present  regular  session. 

Section  50,  General  Code  also  provides : 

"Each  member  shall  receive  two  cents  per  mile  each  way 
for  mileage  once  a  week  during  the  session.*  *  ♦" 

As  used  in  this  connection,  "session"  has  a  different  meaning 
from  that  given  above,  and  means  "The  actual  assembly  of  the 
members,  actually  sitting  for  the  transaction  of  business,"  (Web- 
ster's Dictionary),  and  pipcludes  the  right  to  receive  mileage  dur- 
ing a  recess  of  one  week,  or  more,  when  there  is  no  actual  assem- 
bly of  the  members,  and  the  members  are  at  their  homes.  And. 
this  is  the  practical  construction  heretofore  placed  on  this  action 
by  the  general  assembly,  itself. 

You  are  therefore  advised  in  answer  to  your  fourth  question 
that  in  case  the  general  assembly  should  recess  until  December, 
1919,  the  members  would  not  be  entitled  to  mileage  each  week 
during  the  interim. 
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Teachers  in  the  Schools  who  are  Paid  their  Regular  Salaries  are 
not  Entitled  to  a  Second  Pay  from  the  Board  of  Education, 
Whether  the  School  Where  they  are  Employed  is  Oosed  and  they 
are  Required  to  Substitute  in  Another  SchooL  Salaries  of 
Teachers  111  with  Contagious  Diseases,  Cannot  be  Withheld  by 
a  Board  of  Education  and  Such  Board  Must  Provide  Substitutes. 


No.  338--(Opinion  Dated  May  24,  1919). 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:    Acknowledgment  is  made  of  your  request  for 
an  opinion  on  the  following  statement  of  facts: 

"We  are  this  day  in  receipt  of  the  following  communica- 
tion : 

'C ,  0.,  March  12,  1919. 

At  the  request  of  the  C Twp.  School  Board 

I  submit  the  following  question  to  you  for  enlightenment  as  to 
what  action  would  be  proper  and  legal  on  the  part  of  the  school 
board. 

One  of  the  buildings  in  our  school  system  was  closed  on 
account  of  an  epidemic.  The  teachers  in  this  building  were, 
of  course,  entitled  to  regular  pay  during  the  time  the  building 
was  so  closed.  School  continued  in  our  other  buildings  but 
several  teachers  in  these  other  buildings  were  sick  so  that  I 
had  teachers  from  the  closed  school  substitute  for  them.  One 
of  our  school  board  members  insists  that  these  teachers  who 
substituted  for  other  teachers  are  entitled  not  only  to  their 
regular  pay,  which  they  would  have  received  without  teaching, 
but  also  to  additional  pay  since  they  were  taking  the  places  of 
some  one  who  would  have  had  to  be  paid  by  the  school  board. 
As  it  now  stands  the  board  has  paid  the  teachers  of  the  closed 
building  their  regular  pay,  all  alike,  although  some  of  them 
did  substitute  work  and  others  did  no  service  for  the  board. 
The  pay  of  the  teachers  who  were  sick  while  their  schools  were 
in  session  was  deducted  for  the  time  the  regular  teachers  from 
the  closed  building  substituted  for  them.  The  money  due 
them  for  that  time  remaining  in  the  school  board  treasury. 

Are  the  regular  teachers  who  thus  substitute  for  other 
teachers  in  the  same  school  system  entitled  to  extra  remuner- 
ation, and  if  so,  how  may  it  be  legally  paid  them  ? 

Thanking  you  for  any  information  you  may  be  able  to 
give  us,  I  am. 

Very  truly  yours, 

S  S  R 
District  Supt.  C..!.........! Twp.' 

As  this  is  somewhat  different  from  any  question  we  have 
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yet  received,  we  are  respectfully  requesting  your  written  opin- 
ion upon  same/' 

Section  7690  General  Code  (107  0.  L.  47)  reads  in  part: 

''Each  board  of  education  shall  have  the  management 
and  control  of  all  of  the  public  schools  of  whatever  name  or 
character  in  the  district.  *  *  *  Each  board  shall  fix  the 
salaries  of  all  teachers,  which  may  be  increased,  but  not  di- 
minished during  the  term  for  which  the  appointment  is  made. 
Teachers  must  be  paid  for  all  time  lost  when  the  schools  in 

which  they  are  employed  are  closed  owing  to  an  epidemic. 

•     ♦     *  " 

i 

Prior  opinions  of  this  department  have  been  held  that  the 
contagion  known  as  influenza  was  an  epidemic  and  that  teachers 
must  be  paid  for  all  time  lost  when  the  schools  in  which  they 
are  employed  are*  closed  on  account  of  the  influenza  epidemic. 

It  has  been  held  further  by  this  department  that  where  a 
teacher  was  absent  from  duty  because  of  being  ill  with  a  con- 
tagious disease,  such  teacher  is  entitled  to  pay  even  though  the 
schools  were  in  session.  So  teachers  who  are  deprived  from 
teaching  because  schools  are  closed  on  account  of  epidemic  and 
those  who  are  ill  with  contagious  disease,  when  schools  are  in 
session,  must  be  given  full  pay,  and  it  is  for  the  board  to  provide 
substitutes  in  the  latter  case,  as  it  deems  fit. 

Under  Section  7690  General  Code  the  board  has  full  control 
of  the  management  of  the  schools  and  can  assign  teachers  as  it 
sees  fit,  unless  a  special  contract  would  prevent.    It  can  grant  rea- 
sonable leaves  of  absence  to  teachers  who  are  ill  with  a  disease 
that  is  not  contagious,  if  it  sees  fit  to  do  so,  Jbut  the  schools  must 
be  kept  going,  if  possible,  by  other  teachers  acting  in  place  of 
those  who  are  ill.    Teachers  should  be  encouraged  to  remain  in 
that  profession,  for  experience  should  make  them  better  instruc- 
tors, and  they  should  not  be  cut  in  their  pay  with  undue  severity 
when  sickness,  which  they  can  not  prevent,  occurs.    Illness  that 
frequently  results  in  contagious  disease  has  often  been  warded 
off  by  proi>er  treatment  ti^en  before  and  in  time.     Boards  of 
education  should  be  as  reasonable  in  dealing  with  their  employes 
who  are  fll  for  short  periods  as  other  public  officials  and  private 
onployers  are  with  salaried  help. 

But  when  a  teacher  contracts  with  a  board  of  education,  the 
teacher  sells  his  or  her  time  to  the  board  and  the  board  can  control 
such  time  except  in  case  of  illness  or  unavoidable  absence.    The 
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time  of  the  teacher,  even  during  the  period  when  schools  are 
closed  on  account  of  epidemic,  belongs  to  the  board,  for  it  pays 
for  it  the  same  as  if  schools  were  in  session.  Hence,  the  board  can 
assign  any  of  its  teachers,  who  are  being  paid,  as  it  sees  fit.  Sec- 
tion 7690  General  Code  says  ^^schools  in  which  employed'^  and  it 
does  not  necessarily  mean  a  single  room  which  might  be  closed» 
thus  releasing  that  particular  teacher  from  any  obligation  to  the 
board,  when  the  latter  performs  its  part  of  the  contract  in  pay- 
ing the  teachers  who  must  hold  themselves  in  readiness  for  work 
when  directed  by  the  board. 

You  say  that  the  pay  of  teachers  who  were  sick  was  deduct- 
ed from  their  salary,  their  schools  being  in  session,  and  that  other 
teachers  drawing  pay  from  the  board  substituted  for  them  for 
the  time  being.  If  the  teachers  who  were  ill  had  a  contagious 
disease,  they  must  be  paid.  If  such  illness  was  not  contagious, 
the  board  can  grant  such  leave  as  it  sees  fit,  at  full  pay,  such 
grant  being  reasonable  in  time. 

While  a  board  of  education  can  increase  the  pay  of  a  teache* 
during  the  term  for  which  appointed,  the  law  does  not  contem- 
plate that  any  teacher  shall  draw  two  salaries  when  their  whole 
school  time  is  already  paid  for  with  one  salary.  If  the  board,  in 
its  assignment  of  teachers  who  were  to  substitute,  did  not  divide 
up  the  extra  work  equally  to  all  concerned,  that  is  the  board's 
fault. 

Under  the  law  the  teachers  who  were  paid  once  f^r  their 
time  can  not  demand  a  second  payment  for  the  same  time,  though 
there  is  nothing  to  prevent  private  arrangements  that  are  fre- 
quently made  between  teachers  where  substituting  has  been  done. 

The  opinion  of  the  attorney  general  is,  therefore,  that  the 
teachers  who  were  once  paid  are  not  entitled  to  a  second  pay 
from  the  board  of  education  which  has  purchased  their  time  and 
can  assign  them  as  it  sees  fit  under  Section  7690  General  Code; 
that  salaries  of  teachers  ill  with  contagious  disease  can  not  be 
withheld  by  a  board  of  education  and  the  board  must  provide 
substitutes. 
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AnpUcation  for  Teacher's  Elementary  Ortifieafte  at  a  Regular 
Teachers'  Eacaminatiim  Must  Uaveto  Their  Credit  Not  Less  Than 
Twdftty-Four  Weeiis  of  Professional  Training  in  a  Recognized 
School  for  Training  Teachers,  and  After  January  1,  1920,  Such 
Tkaining  Shall  be  Thirty  Weeks  and  After  January  1,  1921,  it 
Shall  be  One  Year^ — ^Applicants  for  Teachers'  High  School  or 
Special  Certificate  at  a  Regular  Examination  Must  Rave  the  Pro* 
fcssional  Training  Defined  in  Section  7823  General  Code.  County 
Boards  of  School  Examiners  at  Their  Discretion  can  Issue  Be* 
tween  Examination  Temporary  Certificates  Valid  to  the  Next 
Regular  Teacher's  Examination  to  Applicants  Without  the  Pro- 
fessional Training  Defined  in  Sections  7822,  7823  General  Code.^— 
Where  There  is  a  Shortage  of  Teachers,  a  County  Board  of  Ex- 
aminers, Upon  the  Approval  of  the  State  Superintendent  of  In- 
stmctiony  can  Issue  a  Teachef's  Emergency  Certificate  Valid  for 
one  Year  to  Apiriicants  Who  Have  had  One  Year's  Experience  as 
a  Teacher. 


No.  333— (Opinion  Dated  May  22,  1919.) 

Hon.  F.  B.  Pearson,  Superintendent  of  rublic  Instruction,  Colum* 

bus,  Ohio. 

Dear  Sir :    Acknowledgment  is  made  of  your  letter  reading  as 
follows : 

"Will  you  very  kindly  render  us  an  opinion  in  answer  to 
the  following  question  ? 

Section  7826  of  the  General  Code  provides  as  follows : 

'Section  7826.  Between  regular  examinations  county 
boards  of  school  examiners  at  their  discretion  may  issue  tem- 
porary certificates  which  shall  be  valid  only  until  the  next 
regular  examination  held  by  such  boards  after  the  issue  of 
such  certificate,  and  at  any  regular  examination  such  board 
upon  proper  application  being  made,  subject  to  the  same  rules 
and  regulations  as  applied  to  the  granting  of  regular  certifi- 
cates shall  issue  temporary  certificates  which  snail  be  valid 
from  the  date  of  issue  until  the  first  day  of  September  fol- 
lowing.' 

In  order  that  a  person  may  be  granted  a  temporary  cer- 
tificate under  the  provisions  of  the  above  section,  is  it  neces- 
sary that  such  person  shall  have  the  same  amount  of  profes- 
sional training  as  is  provided  for  the  granting  of  regular  cer> 
tificates  in  accordance  with  the  provisions  of  section  7822  and 
7828  of  the  Greneral  Code  ?  If  such  certificate  can  be  granted 
to  a  person  without  the  required  professional  training,  the 
same  to  be  valid  until  the  next  examination,  can  this  act  be 
repeated  by  the  county  board  of  school  examiners  at  the  time 
of  the  next  examination  and  so  on  at  each  succeeding  exam- 
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ination  throughout  the  year,  thereby  qualifying  the  person 
to  teach  the  entire  year  without  any  professional  training 
as  provided  by  sections  7822  and  7823  of  the  General  Code? 

Section  7822  General  Code  as  amended  in  Ohio  Laws  107,  page 

626^  reads  in  part: 

"Applicants  for  a  one  year  or  a  three  year  elementary 
certificate  shall  possess  an  amount  of  professional  training 
consisting  of  class  room  instruction  in  a  recognized  institution 
for  the  training  of  teachers,  not  less  than  the  following:  * 
*  *  after  January  1,  1919,  not  less  than  twenty-four  weeks 
of  such  instruction;  after  January  1,  1920,  not  less  than 
thirty  weeks  of  such  instruction;  after  January  1,  1921,  not 
less  than  one  year  of  such  class  room  instruction  in  a  recog- 
,  nized  school  for  the  training  of  teachers," 

The  eflfect  of  the  above  section,  which  has  been  the  law  since 
July  2,  1917,  is  that  at  the  present*  time  no  person  can  be  granted 
even  a  one-year  elementary  regular  certificate  to  teach  school  un- 
less such  person  shall  have  had  twenty-four  weeks  of  class-room 
instruction  in  a  recognized  school  for  the  training  of  teachers. 

Regular  certificates  referred  to  in  the  law  are  those  that  are 
not  temporary  but  have  been  issued  in  compliance  with  the  rules 
and  regulations  one  of  which  is  the  required  training  mentioned  in 
Section  7822  General  Code  for  elementary  certificates  and  in  Sec- 
tion 7823  for  high  school  and  special  certificates,  * 

Section  7826  General  Code,  quoted  in  your  letter,  provides  for 
two  kinds  of  temporary  certificates,  viz. : 

1,  A  board  of  school  examiners  can  issue  at  their  dis- 
cretion, and  between  examinations  by  the  board,  a  tempo- 
rary certificate  that  is  valid  only  until  the  next  regular  exam- 
ination day,  when  the  intent  of  the  law  is  that  such  i)erson 
shall  submit  to  the  regular  examination  for  teachers. 

2.  At  any  regular  exanmination  by  the  board,  it  can 
issue  a  temporary  certificate  dating  from  that  day  and  run- 
ning until  the  first  day  of  September  following,  of  covering 
the  current  school  year,  but  section  7826  G.  C.  provides  that 
proper  application  shall  be  made  and  the  ''same  rules  and  reg- 
ulations as  *  *  to  the  granting  of  regular  certificates"  shall 
apply. 

It  will  thus  be  seen  that  it  is  discretionary  with  the  board  to 
grant  the  first  named  temporary  certificate  between  examinations, 
but  upon  granting  the  second  temporary  certificate  at  the  next  reg- 
ular examination  the  board  must  be  governed  by  the  same  rules  and 
regulations  as  are  in  force  for  regular  certificates,  that  is  to  say, 
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such  applicant  during  1919  must  have  had  twenty-four  weeks  of 
class-room  instruction  in  a  recognized  teachers'  training  iSichool. 
But  there  is  nothing  in  Section  7826  General  Code  which  prevents 
a  board  of  examiners  from  giving  a  person  who  has  failed  in  the 
examination,  a  short  temporary  certificate  that  runs  only  to  the 
next  examination  but  such  short  temporary  certificates  can  only 
be  granted  '1i)etween  regular  examinations"  and  ''at  their  discre- 
tion/' One  who  is  certificated  at  a  regular  examination  for  the  re- 
mainder of  the  school  year,  to  September  1st,  following,  must  have 
the  training  required  for  the  granting  of  regular  certificates  which 
are  issued  as  of  the  September  1st,  following  the  examination. 

As  to  high  school  or  special  certificates  the  professional  train- 
ing required  is  stated  in  Section  7823  General  Code,  which  reads  in 
part: 

"5.  On  and  after  January  1st,  1919,  not  less  than  thirty 
weeks  of  class  room  instruction  in  a  recognized  school  for 
teachers.  • 

6.  On  and  after  January  1st,  1920,  and  thereafter  not 
less  than  one  year  of  class  room  instruction  in  a  recognized 
school  for  the  training  of  teachers."    (104  O.  L.  100). 

Section  7823-1  General  Code  also  provides : 

"On  and  after  January  first,  1915,  all  applicants  for  a  one- 
year  fo(or)  a  three-  year  high  school  or  special  certificate 
shall  have  had  at  least  two  years'  training  in  an  approved 
high  school  or  its  equivalent,  and  on  and  after  January  first, 
1920,  all  applicants  for  high  school  and  special  certificates 
shall  have  certificates  of  graduation  from  a  first  grade  high 

school  or  its  equivalent." 

• 

The  '"training"  herein  mentioned  means  two  years  attendance 
at  an  approved  high  school  by  applicants  up  to  the  end  of  the  year 
1919;  on  and  after  January  1,  1920  such  applicants  shall  have 
graduated  from  a  first  grade  high  school,  or  its  equivalent. 

It  is  interesting  to  note  the  changes  that  have  recently  occur- 
red in  Section  7822  General  Code,  which  governs  the  requirements 
on  professional  training  for  applicants  for  their  first  certificate. 
Thus  in  104  Ohio  Laws  (page  104)  professional  training  in  a  teach- 
ers' college  was  required  after  January  1,.1915,  the  minimum  being 
six  weeks  attendance,  and  the  applicant  without  such  training  was 
eliminated ;  the  next  General  Assembly  in  105-106  Ohio  Laws  (page 
340)  provided  that  such  professional  training  for  the  first  elemen- 
tary certificate  was  not  necessary ;  the  following  (Jeneral  Assembly 
in  107  Ohio  Laws  (page  626)  amended  Section  7822  General  Code  as 
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it  now  reads,  and  providing  that  no  applicant  can  be  sjanted  a  cer- 
tificate following  a  regular  examination  unless  such  applicant  in 
1919,  has  not  less  than  twenty-four  weeks  training  in  a  recognized 
school  for  the  training  of  teachers,  to  his  or  her  credit. 

Attention  is  invited  to  the  fact  that  the  following  Sections  of 
the  General  Code  have  never  been  repealed  or  amended  in  the  legis* 
lative  acts  which  have  changed  Section  7822  General  Ck>de  on  pro- 
fessional training  requirements,  and  they  are  still  law,  and  it  is  for 
the  state  superintendent  of  public  instruction  to  say  if  the  high 
schools  and  normal  schools  indicated  in  Sections  7832-1  General 
Code  and  7832-2  General  Code  are  ^^recognized  schools  for  the  train- 
ing of  teachers"  as  required  in  Section  7822  General  Code  (107  Ohio 
Laws,  626) .    Such  sections  read : 

"Sec.  7832-2.  The  county  board  of  school  examiners  may 
at  their  discretion  grant  one  year  certificates  to  teachers  who 
have  completed  a  one  year  normal  course  in  any  high  school 
or  normal  school  which  has  been  approved  by  the  superinten- 
dent of  public  instruction.*  Such  certificates  shall  be  valid  in 
any  village  or  rural  school  district  in  the  county  in  which  it  is 
granted  and  may  be  renewed  for  one  or  three  years  without 
examination." 

"Sec.  7832-3.  The  county  board  of  school  examiners  shall 
grant  one-year  certificates  to  graduates  of  first  grade  high 
schools  who  have  completed  in  addition  to  the  high  school  a 
one-year  professional  course  in  any  high  school  or  normal 
school  which  has  been  approved  by  the  superintendent  of  pub- 
lic instruction." 

But  where  there  is  a  shortage  of  teachers  in  a  district  the  law 

has  wisely  provided  for  another  kind  of  certificate,  for  Section 

7832-1  General  Code  reads : 

"A  'teacher's  emergency  certificate'  which  shall  be  valid 
for  one  year  in  any  village  or  rural  school  district  in  the  coun- 
ty may  be  granted  by  the  county  board  of  school  examiners 
with  the  approval  of  the  superintendent  of  public  instruction 
to  applicants  who  have  had  one  year's  experience  teaching  in 
the  public  schools  whenever  for  any  reason  there  is  a  shortage 
of  teachers  in  each  district." 

Under  the  provisions  of  this  section  for  emergency  use  where 
a  shortage  exists,  a  person  who  has  taught  one  year  or  more  in  the 
past,  can  be  certificated  by  the  county  board  of  examiners  with  the 
approval  of  the  state  superintendent  of  public  instruction  and  such 
certificate  is  valid  for  one  year.  Such  section  does  not  conflict  with 
Section  7822,  because  that  section  refers  to  regular  certificates  and 
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not  to  ''emergency''  certificates  (7832-1  General  Code).  To  grant 
an  emergency  certificate  there  must  be  a  shortage  of  teachers  while 
a  temporary  certificate  might  be  needed  at  any  time  to  bridge  over 
an  occasion  where  a  teacher  died  or  resigned  and  a  certain  teach- 
er's  sei-vices  were  desired  to  take  up  the  work,  the  next  examination 
being  some  time  distant,  and  the  person  in  question  not  being  certifi- 
cated at  that  time  or  in'that  county. 

It  is  therefore  the  opinion  of  the  Attorney  General  that : 

1.  Applicants  for  teachers'  elementary  certificates  at  a 
regular  teachers'  examination  must  have  to  their  credit  not 
lesa  than  twenty-four  weeks  of  professional  training  in  a  rec- 
ognized school  for  training  teachers,  and  after  <ianuary  1, 

1920,  such  training  shall  be  thirty  weeks  and  after  January  1, 

1921,  it  shall  be  one  year. 

2.  Applicants  for  teachers'  high  school  or  special  certifi- 
cate at  a  regular  examination  must  have  the  professional 
training  defined  in  Section  7823  General  Code. 

3.  County  boards  of  school  examiners  at  their  discretion 
can  issue  between  examinations  temporary  certificates  valid 
to  the  next  regular  teachers'  examination  to  applicants  with- 
out the  professional  training  defined  in  Sections  7822-7823 
General  Code. 

4.  Where  there  is  a  shortage  of  teachers  a  county  board 
of  examiners,  upon  approval  of  the  state  superintendent  of  in- 
struction, can  issue  a  teacher's  emergency  certificate  valid  for 
one  year  to  applicants  who  have  had  one  year's  experience  as 
a  teacher. 


Where  75  Percent  of  the  Electors  Located  in  Territory  Which  it  is 
Desired  to  Transfer  to  an  Exempted  Village  School  District  or  to 
a  City  or  Another  County  School  District,  Petitiim  for  Such 
Transfer,  it  is  Mandatory  Upon  the  County  Board  of  Education 
to  Make  Such  Transfer. 


No.  331— (Opinion  Dated  May  22,  1919.) 

Hon.  K.  A.  Kerr,  Prosecuting  Attorney,  Troy,  Ohio. 

Dear  Sir :  Acknowledgment  is  made  of  the  receipt  of  your  let- 
ter in  which  you  request  the  opinion  of  this  department  upon  the 
following  statement  of  facts : 

*'l  write  to  ask  if  my  construction  of  Section  4696  of  the 
General  Code  is  correct  as  I  have  given  it  to  the  officer  making 
the  inquiry.  I  have  instructed  him  that  the  provision  found  in 
said  section  reading  as  follows : 

"'Provided,  however,  that  if  at  least  seventy-five  per- 
cent of  the  electors  of  the  territory  petition  for  such  transfer 
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the  county  board  of  education  shall  make  such  transfer'  is 
mandatory  on  the  county  board  and  that  they  have  no  discre- 
tion concerning  the  matter  and  that  the  last  clause  of  the  sec- 
tion, which  provides  for  certain  things  being  done  prior  to  the 
transfer  being  effective,  does  not  change  this  condition  even 
though  some  discretion  may  be  necessary  as  to  the  division  of 
funds  or  indebtedness  but  that  these  matters  can  be  controlled 
I  by  mandamus  proceeding:  should  the  county  board  fail  to  act 
Am  I  correct  in  this  ruling  ?'* 

In  reply  to  such  inquiry  it  is  advised  that  it  is  the  opinion  of 
the  Attorney  General  that  the  language  used  in  Section  4696  Gen- 
eral Code,  stating  that  a  county  board  of  education  shall  transfer 
territory  upon  petition  of  seventy-five  percent  of  the  electors  of  the 
territory  in  question  from  one  school  district  to  another,  is  man- 
datory. 

Attention  is  invited  to  the  fact,  however,  that  considerable  care 
must  be  exercised  in  making  transfers  of  territory  from  one  school 
district  to  another  for  the  reason  that  Section  4696,  about  which 
you  inquire,  covers  only  specific  cases  which  are  the  transfer  of 
territory  from  a  school  district  of  a  county  school  district  to  (1)  an 
adjoining  exempted  village  school  district,  (2)  a  city  school  district, 
(3)  another  county  school  district  and  all  other  transfers  of  school 
territory  from  one  district  to  another  come  within  Section  4692 
General  Code. 

In  order  that  a  transfer  be  made  under  Section  4696  General 
Code,  the  districts  to  which  the  territory  is  transferred  must  be 
one  of  the  above  named  three  exceptions  and  an  adjoining  exempted 
village  school  district  must  be  one  as  is  described  in  Section  4688 
General  Code,  and  thus  supervision  districts  which  fall  within  Sec- 
tion '4740  General  Code  are  not  exempted  village  school  districts. 

.The  latter  part  of  Section  4696  General  Code,  which  specifies 
when  such  transfer  shall  be  in  effect,  does  not  govern  in  the  mat- 
ter of  the  first  steps  for  such  transfer  and  while  the  power  to  make 
such  transfer  is  discretionary  with  the  county  board  of  education, 
when  at  least  fifty  percent  of  the  electors  of  the  territory  to  be 
transferred  petition  for  such  transfer,  should  this  number  be  in- 
creased to  seventy-five  percent  of  the  electors,  then  the  county  board 
of  education  has  no  other  avenue  than  to  make  such  transfer, 
provided  that  such  transfer  is  made  to  an  adjoining  exempted  vil- 
lage school  district  or  a  city  school  district,  or  to  another  county 
school  district ;  for  if  the  territory  in  question  is  not  transferred  to 
either  one  of  these  three  mentioned,  then  the  transfer  falls  under 
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Section  4692  of  the  General  Code.  Under  the  latter  section  atten- 
tion is  directed  to  the.  fact  that  no  petition  of  any  kind  is  authorized^ 
that  all  transfers  are  voluntary  with  the  county  board  of  educa- 
tion and  the  only  instrument  that  can  be  submitted  by  the  electors 
in  the  territory  in  question  is  a  remonstrance  against,  and  not  a  i)e- 
tition  for,  such  action. 

It  is  therefore  the  opinion  of  the  Attorney  General  that  where 
seventy-five  percent  of  the  electors,  located  in  territory  which  it  is 
desired  to  transfer  to  an  exempted  village  school  district  or  a  city 
school  district  or  another  county  school  district,  petition  for  such 
transfer,  it  is  mandatory  upon' the  county  board  of  education  to 
make  such  transfer. 


SUPREME  COURT 


SYLLABI  OF  REPORTED  CA8ES 


16028 — Frank  Oorer  vs.  James  Nel- 
son Black 

Error  to  the  Court  of  Appeals  of 
Licking  county. 

JOHNSON,  J. 

1.  In  an  action  for  injuries  caused 
by  the  negligence  of  the  owner  of  a 
motor  vehicle  which  is  nrought  in  the 
county  where  the  injured  person  re- 
sides, pursuant  to  Section  6308,  Gen- 
eral Code,  summons  may  be  issued  to 
the  sheriflP  of  any  county  in  the  state 
where  the  defendant  owner  resides 
and  may  be  served  as  in  other  civil  ac- 
tions. 

2.  Where  in  such  case  the  summons 
is  served  on  the  owner  defendant  and 
the  petition  avers  that  the  injury  was 
caused  by  the  joint  wrong  doing  of  the 
owner  of  the  motor  vehicle  and  an- 
other person,  who  is  joined  as  defend- 
ant, the  action  is  rightly  brought  with- 
in the  meaning  of  Section  y282,  Qen- 
eral  Code,  and  summons  may  issue  to 
any  other  county  for  such  joint  defend- 
ant. 

3.  Where  in  such  case  defendant 
owner  voluntarily  appears  and  answers 
to  the  merits  of  the  case  without  the 
service  of  summons  on  him,  such  ac- 
tion is  by  Section  11287,  General  Code, 
made  equivalent  to  service,  and  there- 
by the  action  is  rightly  brought  and 
summons  may  issue  to  any  other  count- 
ty  for  the  joint  defendant. 

4.  In  order  to  give  the  court  juris- 
diction over  joint  defendants  who  are 
non-residents  of  the  county  where  suit 
is  brought  and  for  whom  summons  has 
been  issued  to  another  county,  the 
averments  of  the  petition  and  the 
proof  on  the  trial  must  show  that  the 
plaintiff  has  a  valid  joint  cause  of  ac- 
tion against  the  defendants  on  whom 
valid  service  is  had  as  well  as  against 
the  non-resident  defendants. 

Judgments  reversed. 
Nichols,  CJ.,  Wanamal^Br,  Matthias, 
and  Robinson,  JJ.,  concur. 


15931— United  States  Promotion  Co. 
vs.  Wayne  Anderson  et  al. 

Error  to  the  Court  of   Appeals   of 
Mahoning  county. 
DONAHUE.  J. 

1.  Where  one  or  more  creditors  com- 
mence a  proceeding  under  favor  of 
Section  11103-1,  Qeneral  Code,  chal- 
lenging the  validity  of  a  sale  in  gross. 
such  action  does  not  stop  the  running 
of  the  statute  as  to  other  creditors  not 
parties  thereto. 

2.  Where  such  an  action  has  been 
commenced  in  due  time  by  one  or 
more  creditors  of  the  seller,  other  cred- 
itors may  intervene  by  cross-petition 
at 'any  time  before  the  expiration  of 
ninety  days  from  the  date  of  purchase. 

Judgment  affirmed. 

Jones,  Johnson,  and  Robinson,  JJ.. 
convur.  

16102--C.  P.  Gress  and  The  First 
National  Bank  of  New  Bremen,  Ohio, 
vs.  Village  of  Fort  Loramie  et  al. 

Error  to  the  Court  of    Appeals   of 
Shelby  county. 
ROBINSON,  J. 

1.  The  obligation  of  the  original 
grantee  of  a  franchise  to  operate  a 
street  railroad  is  assumed  by  the  pur- 
chaser of  the  road  when  sold  "as  a  go- 
ing concern"  at  judicial  sale. 

2.  A  national  bank  is  without  power 
to  obligate  itself  to  operate  a  street  or 
interurban  railroad. 

3.  A  national  bank  is  not  estopped 
by  its  purchase  and  temporary  opera- 
tion of  a  street  or  interurban  railroad 
from  pleading  its  want  of  power  to  op- 
erate such  road. 

4.  A  court  of  equity  having  taken 
jurisdiction'  for  the  purpose  of  enforc- 
ing the  performance  of  a  contract  to 
operate  a  street  or  Interurban  road, 
will  retain  jurisdiction  for  the  purpose 
of  authorizing  the  owner  of  snch  road 
to  discontinue  its  operation,  where  no 
contractual  obligation  is  found  to  ex- 
ist and  there  is  no  prospect  that  the 
road  can  be  made  to  earn  a  fair  return 
upon  the  InTestment 

Judgment  reversed. 
Jones,  Matthias,  Johnson,  and  Dona- 
hue, JJ.,  concur: 
Wanamaker,  J.,  not  participating. 
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NEW  INCORPORATIONS 

Drug  Products  Co..  Clereland,  $25,- 
000.  John  A.  Cllne,  Wilbur  T.  Smith, 
H.  M.  Siering,  J.  C.  Logue,  O.  O. 
Smith. 

Aluminum  Fix  Co.,  Cleveland,  |25,- 
000.  Fletcher  E.  Turrell,  H.  L4ndale 
Smith,  C.  A.  Mutton,  F.  H.  Townsend, 
R.  Komfeld. 

Orleans  Building  ft  Loan  Associa- 
tion, Cleveland,  $100,000.  Demetrius 
Dobrotwor,  John  Toristkie,  George 
Lesko,  Frank  Blatnica,  Michael  Adam. 

Carlson-Alexander  Co.,  Cleveland, 
110,000.  Wm.  C.  Carlson,  Don  B.  Al- 
exander, W.  K.  Stanley,  H.  N.  Petti- 
l}one,  Morris  Berick. 

Excelsior  Drill  Co.,  Cleveland,  |50.- 
000.  M.  M.  Roche,  B.  Brabeck,  I.  M. 
Ross,  Leo  Henle,  J.  F.  Meyer. 

Machined  Steel  Casting  Co.,  Alli- 
ance. $1,000,000.  W.  E.  Trump,  H.  Y. 
Stuckey,  F.  R.  Donaldson,  R.  H.  Don- 
aldson, J.  B.  Freer. 

Brennan  Loose-Leaf  Co.,  Akron,  $25,- 
000.  John  P.  Brennan,  Arthur  6. 
Brennan,  Ralph  E.  Brennan,  Robert 
Gninther,  Etta  Hamlen. 

Lk  H.  Nixon  Coal  Co.,  Nelsonville, 
$10,000.  L.  H.  Nixon,  Carl  Petitt, 
Charles  Downhour,  E.  B.  Toung,  J.  W. 
Fenton. 

Central  Bottling  Co.,  Toledo,  $15,- 
000.  S.  E.  Kryzaniak,  Peter  A.  Bykow- 
eki,  Kasmer  Matuszak,  Stanley  Yar- 
der,  Lawrence  L.  Lewandowski. 

Parry  Medicine  Co.,  Mansfield,  $10,- 
OOO.  Lu  L.  Parry,  M.  Parry,  Ethel 
Motter,  Hugh  Parry,  1m  H.  Beam. 

Drew  Electric  and  Mfg.  Co.,  Cleve- 
land, $250,000.  James  H.  Drew,  Ar- 
thur E.  Seaton,  M.  H.  Miller,  H.  G. 
Cleveland,  E.  F.  Hottell. 

Miami  Leather  Co.,  Springfield, 
1250,000.     Harrison   B.   Smith,   Rufus 

B.  Smith,  John     J.  Weitzel,     Edwin 
Knopf,  Ernest  A.  Atahmann. 

United  Workers*  Grocery  and  Provi- 
sion Co..  Findlay,  $5,000.  Hernjan  E. 
Bishop,  M.  M.  Morrison,  W.  F.  O'Neall, 

C.  H.  Kennedy,  C.  U  George. 

Knupp  Auto  Co.,  Greenville,  $25,000. 
Samuel  J.  Knupp,  Myrtle  Horn,  Karl 


L.  Horn,  Geo.  W.  Mannix,  Jr.,  W.    B. 
Pickering,  E.  A.  Grubbs,  E.  E.  Ortlepp. 

Clark  Tire  and  Service  Co.,  Akron, 
$5,000.  Frank  J.  Newton,  Earl  W. 
Clark,  Lloyd  F.  Bender,  B.  A.  Simon, 
Frank  E.  Ream. 

Mahoning  Supply  Co.,  Canfleld,  $100,- 
000.  R.  E.  Frederick,  George  S.  Bish- 
op, Randall  H.  Anderson,  James  M. 
McKay,  C.  A.  Buck. 

Kamden  Co.,  Cleveland,  $25,000.  I. 
Grohs,  S.  L  Powell,  F.  M.  Wheeldin, 
M.  L.  Harrington,  D.  Klosheim. 

Akers-Folkman-Lawrence  Co.,  Cleve- 
land, $10,000.  R.  C.  Hyatt,  Leslie 
Nichols,  W.  T.  Kinder,  William  B. 
Cockley,  J.  P.  Brack. 

Jones  Remedy  Co.,  Cleveland,  $15,- 
000.  E.  F.  Montgomery,  J.  L.  Jones, 
J.  W.  Turk,  Joe  Hedges,  Warren  J. 
Cossey. 

Empire  Plating  Co.,  Cleveland,  $10,- 
000.  John  P.  Dempsey,  John  C.  Bark- 
ley,  C.  M.  Vrooman,  John  P.  Sturges, 
L.  S.  Lommasson. 

Drop  Die  and  Engineering  Co., 
Cleveland,  $25,000.  George  H.  Steg- 
kemper,  Philip  Frankel,  Joseph  £. 
Rice,  R.  W.  Judd,  Frederick  Frankel. 

Bevington  Tire  Co.,  Cincinnati,  $10,- 
000.  Robert  F.  Bevington,  Kumler 
Latta,  Wilson  O.  Latta,  Harry  P.  Kel- 
ly, Walter  C.  Taylor. 

A.  C.  Electrical  Manufacturing  Co., 
Dayton,  $100,000.  R.  Harry  Croninger, 
Vincent  G.  Apple,  C.  L.  Baumann,  H. 
J.  Chancellor,  Morris  P.  Cromer. 

Buckland  Farmers'  E^xchange  Co., 
Buckland,  $30,000.  John  Rempfer,  Geo. 
N.  Fisher,  A.  J.  Sheepllne,  L.  H.  Du- 
vel,  P.  F.  GraesslQ. 

Cascade  Tire  &  Rubber  Co.,  Raven- 
na, $10,000.  J.  W.  Mart,  M.  E.  Nich- 
ols, Fred  M.  Shaup,  Milton  Fleisher, 
F.  E.  Clyde. 

McKinley  Dry  Cleaning  and  Dyeing 
Co.,  Canton,  $15,000.  Arist  Linardos, 
Peter  Pappas,  John  Pappas,  A.  Harry 
Karales,  Steve  Linardos. 

Ohio  Awning  &  Shade  Co.,  Cleve- 
land, $25,000.  E.  M.  Klein,  Max  Mintz, 
Edwin  Hi  Klein,  E.  Weinberger,  Sid- 
ney E.  Eisner. 
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University  Lunch  Co.,  Cleveland,  $3,- 
000.  Perry  D.  Caldwell,  J.  F.  Shrontz, 
W.  S.  Walker,  F.  W.  Brunner,  D.  L. 
Schwab. 

Stone  Tire  Co.,  Cleveland,  $10,000. 
J.  A.  H.  Myers,  C.  L.  Dlnsmore,  Bruce 
E.  McAdoo,  E.  Grace  Kiefer,  Edna  M. 
Smith. 

Fleming  Investment  Co.,  Cleveland, 
$6&,000.  Rexford  C.  Hyre,  Raymond 
E.  Hyre,  Lad  E.  Krejcl,  Neil  A.  Col- 
lins, William  Davis. 

Gray-Burr  Co.,  Elyria,  $100,000.    Ed- 
Perfection   Piston  Ring  Co.,  Cleve- 
land,   $250,000.      H.    Lloyd    Williams, 
Allan  F.  Ayers,  R.  H.  Reiter,  Alfred 
J.  Reed,   C.   W.   McLaughlin. 

Beelman  Cabinet  Co.,  Cleveland, 
$10,000.  Daniel  Baltz,  Joseph  Soltys, 
Raymond  BaHz,  F.  M.  Farns worth,  H. 
M.  Famsworth. 

American  Waterproofling  Co.,  Cin- 
cinnati, $10,000.  Charles  W.  Taylor, 
James  G.  Stewart,  Joseph  Wilby,  Nel- 
lie B.  Arthur,  Luke  W.  Smith. 

Ohio  Realty  Mortgage  Co.,  Cleve- 
land, $100,000.  Frank  P.  €^ney, 
Charles  S.  Huhn,  Wm.  J.  Shaver,  H. 
J.  Hollander,  William  Sherman. 

Euclid  Villa  Co.,  Cleveland,  $1SV,* 
000.  F.  D.  Green,  S.  H.  Garrett,  Ken- 
neth L.  Green,  Leland  H.  Green,  El- 
mer G.  Derr. 

Warren  Columbian  Home  Co.,  War- 
ren, $20,000.  Joseph  J.  Sipperer  Do* 
los  K.  Moser,  James  A.  Dolan,  Frank 
W.  Boyle,  Charles  J.  Mortz. 

Harvey  Oil  Co.,  Cleveland,  $67,500. 
Sidney  N.  Weitz,  Harry  Pott,  Morris 
Kline,  Gertrude  Rosenzweig,  Bert 
Rosenzweig. 

D.  M.  S.  Clothing  Co.,  Toledo,  $10,- 
000.  William  C.  Rowe,  Orion  W.  Nel- 
son, Bertha  M.  Compton,  Arthur  P. 
Leinberg,  Harold  A.  King. 

Chapel  Realty  &  Mortgage  Co., 
Youngstown,  $50,000.  Elmer  E.  Chap- 
el, Harold  M.  Chapel,  C.  Glenn  Chapel, 
W.  C.  Doman,  Wilson  Welsh. 

Antrim-Pitt  Garage  Co.,  Little  San- 
dusky, $5,000.  J.  L.  Smith,  J.  D. 
Mathews,  F.  A.  Fowler,  W,  C.  Barber, 
J.  A.  Lumberson. 

B.  &  M.  Realty  Co.,  Cleveland,  $10,- 
000.  A.  M.  Barnes,  R.  J.  Martin,  H.  C. 
Barnes,  Elmer  Barteldt,  Harry  Lena- 
han. 

Joseph  Dimateo  Co.,  Cleveland,  $30,- 
000.  G.  B.  Brown,  J.  E.  Haag,  H.  Kop- 
pel,  A.  W.  dicker,  Joseph  F.  Militello. 
(Chinaware,  diamonds,  jewelry,  etc.) 


Garrett  Electric  Light  and  Power 
Co.,  Winchester,  $100,000.  C.  O.  Gar- 
rett, A.  D.  Kirk,  O.  W.  Knechtly,  F.  S. 
Wasson,  Charles  Solomon,  James  Rea. 

Cleveland  Wholesale  Dry  Goods  Co., 
Cleveland,  $15,000.  Aaron  Rotter,  Jas. 
Rotter,  Julius  Meschanaky,  A.  EL  Bern- 
ward  J.  Gray,  Wm.  E.  Gray,  B.  P. 
Jones  ,L.  B.  Fauver,  F.  L.  Hamel. 
(Manufacturing  hosiery  and  knit 
goods.) 

United  States  Platers'  Supply  Co., 
Cleveland,  $25,000.  Louis  J.  GoUwitz- 
er,  Louis  M.  Busch,  Frank  C.  Saur- 
wein,  John  M.  Suthers,  Louis  M.  Kreg- 
elius. 

Excell  Products  Co.,  Cleveland,  $25.- 
000.  M.  G.  Lesson,  J.  A.  Kohl,  J.  W. 
Shapet,  J.  L.  Black,  N.  Goldman. 

Superior  Die  Casting  Co.,  Cleveland, 
$25,000.  E.  P.  Pierce,  W.  H.  Sea- 
grave,  N.  I.  Toung,  Robert  E.  Roehme, 
M.  L.  Thomsen. 

Gridiron  Restaurant  Co.,  Akron, 
$100,000.  J.  M.  Leatherman,  E.  C. 
Russell,  Francis  Selberling,  Regina 
Brannan,  Robert  Gulnther. 

Jvy  Realty  Co.,  Toldeo,  $10,000.  Wm. 
J.  EYitsche,  M.  Chisholm,  Mark  Win- 
chester, EVederlck  W.  Albrecht,  Elmer 
L.  Skidmore. 

Acme  Clothing  Co.,  Toledo,  $10,000. 
Marcus  Gitskey,  Samuel  Solomon,  L 
Enision,  MUo  Hyland,  M.  J.  Bell. 

Gettysburg  Equity  Exchange  Co., 
Gettysburg,  $25,00.  C.  A.  Stoltz,  Rus- 
sell S.  Witwer,  George  A.  Houdeshell. 
W.  O.  Rice,  O.  Homer. 

Spatholt  Hardware  Co.,  Leetonia, 
$20,000.  W.  W.  Long,  C.  J.  Spatholt. 
S.  V.  Shive,  Fred  G.  Spatholt,  H.  L. 
McCarthy, 

Stoner  Co.,  Cleyeland,  $20,000.  H. 
H.  Stoner,  J.  M.  Llgon,  Lee  E.  Skeel, 
E.  M.  Staiger,  Wm.  Bradfleld. 

Comer  Amusement  Co.,  Cleveland. 
$10,000.  Fred  Desberg,  George  Q. 
Keeley,  M.  A.  McCormack,  P.  M.  Ger- 
lach,  A.  M.  Keiley. 

Dependable  Realty  Co.,  Toledo,  $5,- 
000.  Inez  F.  Bush,  Ehnma  E.  Kramp. 
Irene  M.  Foote,  Winifred  Souder, 
Frances  Chapman. 

J.  P.  Loomis  Coal  and  Supply  Co.. 
Akron,  $150,000.  James  P.  Loomis,  N. 
E.  Thomas,  A.  H.  Commins,  O.  Blake 
McDowell,  J.  H.  Miles. 

Mutual  Inrestment  and  Brokerage 
Co.,  Dayton,  $10,000.  Morton  Ball, 
Harry  Katz,  Nathan  Katz,  Nathan  Bui- 
aevsky,  Myer  Zuckerman,  PhUip  Sokol. 
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Shattack  Chair  and  Manufacturing 
Co..  Cleveland,  $25,000.  E.  M.  Schultz, 
U  J.  Schultz,  S.  M.  Schultz,  Edw. 
Schults,  B.  B.  Beyer. 

Towmotor  Co.,  Cleveland,  $200,000. 
Caiy  R.  Alburn,  Lester  M.  Bears,  Wm. 
S.  Kiesel,  H.  F.  Ellsworth,  F.  E.  Rus- 
sell. 

Toledo  Gold  ft  Silver  Refining  Co., 
Toledo.  $10,000.  W.  A.  Voigt.  Otto  L. 
Hankison,  Clyde  L.  Deeds,  Neal  H. 
Deeds,  Walter  L.  Payne. 

Winner  Cord  Tire  ^  Rubber  Co.. 
Clereland,  $1,000.  E.  C.  Wolfe,  M.  T. 
VoUmer,  A.  J.  Pejsa,  G.  E.  Morgan,  S. 
A.  Williamson. 

Sixth  Street  Realty  Co.,  Cleveland, 
$10,000.  Mark  A.  Copeland,  George  A. 
Grieble,  Clayton  Quintrell,  N.  B.  Mad- 
den, O.  E;.  Sshultz. 

Automatic  Rim  Co.,  Cleveland,  $200.- 
000.  J.  B.  Harris,  James  Ambrose,  W. 
J.  Bums,  Wm.  Bradfleld,  Lee  E.  Skeel. 
(Automobiles.) 

Amrine-Koenig  Co.,  Cincinnati,  $15,- 
000.  Harry  W.  Amrine,  Fred  B.  Koe- 
nig,  John  Bolsinger,  H.  C.  Bolsinger, 
Wm.  U  Benham.  (Printing,  engrav- 
ing, etc.) 

Blayz  Paint  ft  Varnish  Co.,  Toledo, 
$200,000.    C.  H.  Blayz,  George  J.  Mad- 
den, Joseph  W.  E^linger,  J.  H.  John 
son,  W.  F.  Malone. 

Bellevue  Garage  Co.,  Bellevue,  $75. 
000.    Charles  A.  Lamm.  Oliver  A.  Ov 
ermyer,  Arthur  W.  Zechman,  Ambrose 
A.  Ball,  Ida  M.  Overmyer. 

Better-Made  Cravat  Co.,  Columbus, 
$25,000.  Olive  Keiser.  M.  L.  Reiser, 
C.  T.  Kaiser,  Joseph  C.  Nailor,  Harry 
A.  Clarke. 

Bacterized  Humus  Fertilizer  Co., 
Columbus,  $1000,000.  J.  B.  Snyder.  L. 
A.  Matthews,  W.  F.  Grose,  W.  B.  Mat- 
thews, A.  B.  Pickett. 

Carbon  Products  Co.,  Lancaster,  $50,- 
000.  Edward  Dickey,  Scott  S.  Wilson, 
Albert  Steiner.  Howard  M.  Sutton, 
Herbert  G.  Crumbaker. 

Cron  Co.,  Piqua,  $150,000.  H.  C.  Jef- 
fery,  T.  M.  Lanham,  Wm.  J.  Schneyer, 
Wm.  Matthews,  George  W.  Berry. 
(Manufacturing  office  furniture.) 

Continental  Equity  Exchange  Co., 
Continental.  $25,000.  N.  C.  Shirley,  D. 
H.  Groff,  J.  E.  Homan,  Will  H.  Lowe, 
Charles  E.  Heller. 

Electrical  Repair  ft  Engineering  Co., 
Cleveland.  $10,000.  E)mannel  Levison, 
Clementine  Levison,  Robert  I,  Gross- 
man. Harry  J.  Kortz.  Fern  M.  Kortz. 

Beam  Outing  Club  Co.,  Cleveland, 
SIO.OOO.    C.  Pirtle,  P.  C.  Oark.  Emil 


Hoffman,  R.  J.  Carney,  F.  W.  Bulcroft. 

Laney  ft  Adams  Ice  Co.,  North  Bal- 
timore, $20,000.  Thomas  C.  Laney, 
Chester  B.  Adams,  Clayton  Muir, 
Ralph  C.  Baker,  John  W.  Exline. 

Master  Motion  Picture  Co.,  Cleve- 
land, $50,000.  Fred  E.  Wirtshafter, 
Thomas  E.  Greene,  Oscar  S.  Cramer, 
J.  French,  E.  M.  Stevenson. 

Western  Reserve  Co.,  Akron,  $5,000. 

C.  F.  Schnee,  John  C.  Grimm,  F.  I. 
Russ,  Charles  Schnackel,  C.  W.  Perry. 

Lodi  Mill  and  Elevator  Co.,  Lodi, 
$125,000.  Clarence  M.  Crum,  E.  H. 
Plank,  Herbert  A.  Falconer,  Frank  C. 
Crum.  S.  L.  Gault,  C.  P.  Bricker. 

A.  M.  Ingraham  Co.,  Cleveland,  $10,- 
000.  James  H.  Richards,  A.  M.  Ingra- 
ham, E.  C.  Lutz,  J.  J.  Wilcox,  S.  J. 
Craig.  (Advertising  for  banks,  loan 
companies,  etc.) 

Aerial  Amusement  Co.,  Cleveland, 
$5,000.  L.  E.  Blum.  Wm.  M.  Butts, 
Cornelia  Kyr,  .1  W.  Clesikoftine,  Louis 
F.  Vaughan. 

Arcadia  Restaurants  Co.,  Cleveland, 
$10,000.  Maurice  W.  Bruml.  Lucille 
Tayorl.  Ben  Karp,  Clarence  I.  Gold- 
smith. Herman  S.  Goldsmith. 

H.  R.  P.  Miller  Oil  and  Gas  Co., 
Johnstown.  $50,000.  H.  R.  P.  Miller, 
T.  W.  Babcock,  R.  B.  Buxton,  James 
R.  Fitgibbon,  L.  E.  Case. 

Lochrane  Motor  Development  Co., 
Dayton.  $50,000.  Harold  M.  Loch- 
rane. Sumner  Wlltse,  Carroll  R.  Frier- 
son,  Claude  W.  Hosier,  P.  J.  Sheridan, 
Jr. 

Hinckley  General  Supply  Co.,  Hinck- 
len  Township,  Medina  County,  $10.- 
000.  Lawrence  C.  Isham.  Martin  L. 
Held.  Harry  Arnold.  Charles  Ritz,  Jo-' 
seph  E.  Babcock.  Thomas  S.  Charlton, 
Ethan  Conant. 

Chippewa  Oil  and  Gas  Co.,  Canton, 
$50,000.  Maurice  A.  Rossen,  A.  L.  Ne- 
bel,  Louis  Silen,  E.  B.  Borne,  E.  A. 
McCuskey. 

Knutsen  Highways  Transport  Co.. 
Cleveland.  $320,000.  Sterling  Nuvell, 
R.  C.  Green,  F.  S.  Whitcomb,  Paul  J. 
Bickel,  C.  C,  Ownes. 

Gallia  Masonic  Co.,  Gallipolis.  $30,- 
000.  C.  D.  Kerr.  John  C.  Butz.  Harold 
Wolfe.  Joe  Moch.  Roscoe  J.  Mauck. 

Cincinnati  Real  Estate  and  Building 
Co.,  Cincinnati,  $25,000.  Edward  Mc- 
Clure,  Wm.  C.  Getker,  Wm.  A.  Stone. 
John  G.  O'Connell,  Joseph  H.  O'Con- 
nell. 

Put-in-Bay  Midway  Co.,  Put-in-Bay, 
$6,000.    T.  B.  Alexander,  E.  J.  Myers, 
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Etta  Jane  Myers,  Edna  A.  Kinsella. 
EdKh  B.  Alexandr. 

Minyan  Realty  Co.,  Cleveland,  $50,- 
000.  F.  E.  Hively,  Bertha  Goldberg, 
Frank  Wullger,  M.  Pataky,  A.  J. 
Friedman. 

Union-Finance  Co.,  Cleveland,  910,- 
000.  O.  L.  SumaiL  Mary  B.  Gross- 
man, I.  McHenry,  Harry  Pott,  A.  M. 
Capman. 

Akron  Fruit  Juice  Co.,  Akron,  $26,- 
000.  Ftank  T.  Bushnell,  S.  W.  Mont- 
gomery, George  F.  Montgomery,  B.  A. 
Montgomery,  John  C.  Grimm. 

Shear  Tire  ft  Rubber  Co.,  Cleve- 
land^ $10,000.  Wilson  M.  Shear,  M. 
B.  Glore,  Herbert  P.  Lawrence,  G. 
Tiedemann,  J.  A.  Ringold. 

Gelhaar-Tholen  Co.,  Ekist  Cleve- 
land, $10,000.  David  Gelhaar,  C.  H. 
M.  Tholen.  C.  H.  Bell,  Jr..  C.  M. 
White,  L.  N.  McShane.  (Automobiles, 
bicycles,  vehicles,  etc.) 

Great  Lakes  Securities  Co.,  Tole- 
do, $1,000.  G.  M.  Dean,  Helen  Chris- 
topher, Bernice  Swisher,  C.  W.  F. 
Kirkley,  Samuel  Hohn. 

Herman  Timberg     Producing     Co., 
Cincinnati,   $30,000.     Aug.   Hermann 
Herman   Timberg,  Harry  Gilsey,   Sol 
Gilsey,  F.  C.  Bancroft. 

West  Side  Dairy  Co.,  Hamilton, 
$5,000.  Joseph  Smith,  Hazel  Smith, 
Frederick  H.  Plaff,  Anna  Plaff,  Wil- 
liam Hoffffmann. 

Blanchard  Aviation  School  Co.,  To- 
ledo, $25,000.  J.  S.  MacLean,  F.  E. 
Blanchard,  Alonzo  C.  Ruihley,  Ed- 
ward Ehinger,  Edward  G.  Klrby. 

O'Neil-Ayers  Co.,  Akron,  $25,000. 
W.  O'Neil,  A.  F.  Ayers,  C.  J.  Arnold, 
E.  M.  Chambers,  Joseph  C.  Browne 
(Real  estate  and  stocks.) 

idgeway  Oil  &  Gas  Co.,  Marion, 
Marlon,  $50,000.  D.  C.  Ridgeway,  Ho- 
mer E.  Johnson,  Hector  S.  Toung,  A. 
H.  Trout,  E.  Browne. 

Increases 

Dayton  &  Troy  Automobile  Co.,  Day. 
ton;  $10,00  to  $150,000. 

(3eorge  P.   Ford   ft   Sons   Co..   Cleve- 
land, $25,00  to  $50,000. 

C.  W.  Underwood  Oil  &  Gas  Co., 
Columbus,  $5,000  to  $10,000. 

Trumhull  Steel  Co.,  Warren,  $20,- 
000,000  to  $24,000,000. 

Newark  Stamping  ft  Foundry  Co.. 
Newark,  $75,000  to  $175,000. 

Electric  Service  Co.,  Cincinnati,  $50^ 
000  to  $100,000. 


Chaney  Manufacturing  Co^  Spring- 
field, $80,000  to  $150,000. 

George  A.  Howard  Farming  Go^ 
Toledo,  $75,000  to  $200,000  .    • 

Maurice  Co.,  Cleveland*  $25,000  to 
$150,000. 

Mahoning  Foundry  Co.,  Yonugstown, 
$65,000  to  $150,000. 

Emery  Candle  Co.,  Cincinnati,  $750,- 
000  to  $1,000,000 

Consolidated  Clay  Products  Co., 
Cleveland,  $1,000  to  $3,000,000. 

Superior  Electric  Co.,  Elyria,  $50,000 
to  $250,000. 

Ohio  Leather  Co.,  Toungstown,  $1,- 
600.000  to  $4,000,000. 

Akron  Brass  Manufacturing  Co.,  Ak- 
ron, $50,000  to  $100,000. 

Crockery  City  Oil  ft  Gas  Co.,  Sast 
Liverpool,  $15,000  to  $100,000. 

Central  Tool  ft  Die  Co.,  Dayton, 
$10,000  to  $75,000. 

Collingwood  Springs  Water  Co., 
Toledo,  $10,000  to  $20,000. 

Miners'  and  Mechanics*  Savings  and 
Trust  Co.,  SteubenviUe,  $100,000  to 
$200,000.^ 

New  Jersey  Realty  Co.,  Toungstown* 
$10,000  to  $30,000. 

R.  C.  Flack  Oil  and  Gas  Co.,  Canton, 
$30,000  to  $50,000. 

Sheet  Steel  Products  Co.,  Bryan, 
$40,000  to  $100,000. 

White  Motor  Co.,  Clevtland,  $16.- 
000,000  to  $20,000,000. 

Uncle  Sam  Tire  Co.,  Cleveland,  $20,- 
000  to  $200,000. 

Springfield  Spring  Co.,  Springfield. 
$60,000  to  $125,000. 

D  ft  M  Cord  'Tire  Co.,  Cleveland. 
$100,000  to  $2,500,000. 

S.  Obermayer  Co.,  Cincinnati,  $300,- 
000  to  $330,000. 

Cleveland  Trinidad  Paving  Co., 
CleveUnd,   $60,000  to  $500,000. 

Fleming  Furniture  Co.,  Cleveland, 
$40,000  to  $110,000. 

Carey  Farmers'  Telephone  Co.» 
Carey,  $10,000  to  $18,000. 

Brighton  Farmers'  Elevator  Co., 
Brighton.  $15,000  to  $25,000. 

American  Crayon  Co.,  Sandusky,  $1,- 
250,000  to  $1,500,000. 

United  States  Safety  Gate  Co.,  To- 
ledo, $1,000  to  $25,000. 

Lake  Shore  Banking  and  Trust  Co.» 
Cleveland,  $600,000  to  $650,000. 

Hoskin  Shoe  Co.,  Toledo,  $80,000  to 
$100,000. 

FairlawD  Heights  Co.,  Akron,  $10,- 
000  to  $1,000,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  730— In  the  Matter  of  the  Application  of  The  Oakwood  Water 
and  Light  Company  for  Authority  to  Issue  $129000.00  Six  Per 
Cent.  Bonds,  Due  November  1,  1940.    Supplemmtal  Order. 


(Dated  June  9,  1919.) 

The  Commission  having  heretofore,  to-wit:  As  of  date  March 
twenty-ninth,  1916,  by  order  made  and  entered  herein,  consented  to 
and  authorized  the  issue  and  sale,  for  the  highest  price  obtain- 
able but  for  not  less  than  the  par  value  thereof,  of  First  Mortgage 
Bonds,  of  the  total  principal  sum  of  twelve  thousand  dollars  by 
said  The  Oakwood  Water  and  Light  Company,  and  provided  and 
prescribed  the  purposes  for  which  the  proceeds  arising  from  the 
sale  thereof  should  be  expended: 

Whereupon  comes  said  The  Oakwood  Water  and  Light  Com- 
pany by  supplemental  pleading  herein  and  the  testimony  submit^ 
ted  upon  the  hearing  thereof,  and  represents  and  shows  to  the 
satisfaction  of  the  Commission  that  it  has  been  unable  to  sell  said 
bonds  upon  the  terms  and  conditions  herein  before  prescribed  but 
that  the  money  found  by  said  original  order  herein  to  be  reason- 
ably required  and  necessary  for  the  lawful  purposes  of  said  cor- 
poration, may  be  obtained  by  the  issue  of  a  demand  note,  secured 
by  the  deposit  of  said  bonds  as  collateral  security  therefor,  and 
asks  that  this  Commission,  by  supplemental  order  herein,  consent 
to  and  authorize  said  applicant  to  make  and  issue  a  demand  note 
of  the  principal  sum  of  twelve  thousand  dollars ;  to  secure  the 
mne  by  depositing,  as  collateral  security,  the  aforesaid  First 
Mortgage  Bonds,  and  to  use  the  money  secured  thereby  for  the 
purposes  prescribed  for  the  expenditure  of  the  proceeds  of  said 
bonds,  when  and  as  the  same  were  sold : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having,  in  the  original  order  herein  found  and  de- 
teraciined  the  issue  of  said  bonds  to  be  necessary  and  the  money 
to  be  procured  thereby  reasonably  required  for  the  lawful  purposes 
of  said  corporation,  this  Commission  does  not  find  that  the  issue 
of  applicant's  said  demand  note  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  aforesaid  lawful 
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purposes  of  said  Corporation,  and  is  satisfied  that  consent  and 
authority  thereof  should  be  granted.    It  is,  therefore. 

Ordered,  That  pending  the  sale  of  applicant's  said  bonds  pur- 
suant to  the  terms  and  conditions  herein  before  prescribed,  it  may 
pledge  the  same  as  collateral  security  for  loans,  which  loans  shall 
be  the  greatest  sums  negotiable  but  in  no  event  less  than  the  par 
value  of  said  bonds.    It  is  further 

Ordered,  That,  to  encompass  the  making  of  said  loans,  said 
The  Oakwood  Water  and  Light  Company  be,  and  hereby  it  is 
authorized  to  make  and  issue  a  demand  note,  of  the  principal  sum 
of  twelve  thousand  dollars  ($12,000.00) ,  bearing-  interest  at  the 
rate  of  — : per-oentum  per  annum,  payable  quarterly,  and  se- 
cured as  to  principal  and  interest  by  the  pledge  of  applicant's 
aforesaid  First  Mortgage  Bonds  of  the  principal  sum  of  twelve 
thousand  dollars.    It  is  fi^rther 

Ordered,  That  the  loan  procured  thereby  shall  be  expended  for 
the  purposes  prescribed  in  the  original  order  herein  for  the  expen- 
diture of  the  proceeds  arising  from  the  sale  of  said  bonds.  It  is 
further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  exercise  of  the  authority  herein  granted. 

No.  1622— In  the  Matter  of  the  Joint  Application  of  Clyde  C.  Fries 
to  Sell  and  McPherson  and  Kahle,  a  Partnership,  to  Purchase  the 
Property  of  The  Clyde  C.  Fries  Gas  Company.    Dismissed. 


(Dated  June  10,  1919.) 

This  day  this  matter  came  on  for  final  consideration  upon 
the  joint  application  of  Clyde  C.  Fries,  who  has  been  operating  a 
natural  gas  utility  at  Bloomdale,  Ohio,  under  the  name  of  The  Clyde 

C.  Fries  Gas  Company,  and  W.  R.  McPherson  and  one Kahle, 

a  partnership,  asking  the  consent  to  and  approval,  by  this  Com- 
mission, of  the  sale  of  said  natural  gas  utility  by  the  said  Clyde 
C.  Fries,  and  the  purchase  thereof  by  said  McPherson  and  Kahle, 
and  it  appeared  that,  by  reason  of  the  discontinuance  of  his  source 
of  supply  for  natural  gas  the  said  Clyde  C.  Fries  has  discontinued 
the  operation  of  said  utility,  and  that  the  said  McPherson  .and 
Kahle  never  contemplated  the  operation  of  said  plant  after  acquir- 
ing its  physical  property,  the  Commission  finds  that  it  has  no  jur- 
isdiction in  the  premises.    It  is,  therefore. 

Ordered,  That  said  application  be,  and  hereby  it  is  dismissed. 
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No.  168»— In  the  Matter  of  the  Petition  of  The  United  Telephone 
CoD^any  and  Central  Union  Telephone  Company  for  such  C(m- 
sent  and  Approval  of  the  Commission  as  may  be  Necessary  to 
Pennit  Them  to  Enter  into  Contracts  with  Each  Other  that  will 
Enable  Them  to  Continue  to  Interchange  Toll  Businesa  Prayer 
Granted. 


(Dated  June  12,  1919.) 

This  day,  (the  Commission  having  deemed  a  hearing  there- 
upon to  be  unnecessary) ,  this  matter  came  on  for  final  considera- 
tion upon  the  joint  petition  of  The  United  Telephone  Company , 
(a  corporation  organized  and  existing  under  the  laws  of  Ohio  with 
its  principal  office  at  Belief ontaine,  Ohio),  and  Central  Union  Tel- 
ephone Company,  (a  corporation  organized  under  the  laws  of 
Ijllinois  and  duly  authorized  to  do  business  in  the  State  of  Ohio), 
asking  such  consent  and  authority  of  this  Commission  as  may  be 
necessary  to  enable  them  to  make  and  enter  into  certain  contracts, 
or  articles  of  agreement,  providing,  among  other  things,  for  the 
retention  of  the  physical  connection  between  applicants'  respective 
systems  and  the  continued  interchange  of  toll  service  thereby: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  for  the  purposes  of  this  proceeding,  that  the  con- 
venience of  the  public  will  be  promoted  by  the  retention  of  said 
physical  connection  and  the  continued  interchange  of  service  there- 
by, and  that  the  public  thereby  will  be  furnished  adequate  serv- 
ice for  a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor, 
and  is  satisfied  that  its  consent  and  authority  for  the  retention  of 
said  physical  connection  and  the  continued  interchange  of  toll  serv- 
ice by  the  applicants  should  be  granted.    It  is  therefore, 

Ordered,  That  the  said  Central  Union  Telephone  Company  and 
said  The  United  Telephone  Company  be,  and  hereby  they  are 
authorized  to  retain  the  physical  connection  now  existing  between 
their  respective  systems,  and  to  continue  to  interchange  toll  serv- 
ice pursuant  to  law.    It  is  further 

Ordered,  That  the  findings  as  to  rates  and  service  hereinbe- 
fore set  forth  shall  not  be  binding  upon  this  Commission  in  any 
future  proceeding  involving  said  matters. 
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No.  1847. — ^In  the  Matter  of  the  Application  of  Hie  GrafUm  Mutual 
Telephone  Company  for  Approval  of  an  Issue  of  CaiKtal  Stock. 
Prayer  Granted. 


(Dated  May  14,  1919). 

This  day,  (the  commission  having  heretofore  deemed  a  hearing 
thereupon  to  be  unnecessary,)  this  matter  came  on  for  final  con- 
sideration upon  the  application  of  The  Grafton  Mutual  Telephone 
Company,  (a  corporation  organized  under  the  laws  of  Ohio  and  en- 
gaged in  the  business  of  operating  a  plant  for  furnishing  telephonic 
service) ,  asking  the  approval,  by  this  commission,  of  the  issue  by 
said  corporation  of  common  capital  stock  of  the  total  par  value  of 
$2280.00,  the  proceeds  arising  from  the  sale  of  which  were  used, 

(a)  to  purchase  a  building,  and  the  real  estate  upon  which  the  same 
is  situate,  to  house  its  central  exchange,  at  a  cost  of  $1700.00,  and 

(b)  the  discharge,  in  part,  of  the  cost  of  purchasing  and  installing 
new  central  office  equipment : 

Upon  consideration  whereof,  and  being  fully  advised  in  the  pre- 
mises, the  commission  finds  that  the  applicant  did  actually  expend 
aall  of  the  proceeds  of  said  issue  of  capital  stock  for  the  acquisition 
of  property,  and  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  and  is  satisfied  that,  in  so  far  as  it  has 
the  authority  so  to  do,  the  said  issue  of  capital  stock  and  the  ex- 
penditure of  the  proceeds  thereof,  should  be  now  approved.  It  is, 
therefore. 

Ordered,  That,  in  so  far  as  this  commission  has  the  authority 
so  to  do,  it  do  now,  and  hereby,  approve  the  issue  and  sale,  at  par, 
by  The  Grafton  Mutual  Telephone  Company  of  its  common  capital 
stock  of  the  par  value  of  two  thousand  and  eighty  dollars.  It  is 
further 

Ordered,  That  the  commission  do  further  approve  the  expendi- 
ture of  the  proceeds  of  said  capital  stock  in  the  purchase  of  a  build- 
ing, with  the  real  estate  upon  which  the  samo  was  situate,  to  house 
its  central  exchange  for  a  consideration  of  $1700.00,  and  the  ex- 
penditure of  the  balance  of  said  proceeds  in  the  purchase  of  mate- 
rial and  the  reconstruction  of  applicant's  central  exchange  equip- 
ment. 


ATTORNEY  GENERAL 


The  Procedure  fojr  Appropriating  Property  by  a  Municipal  Cor- 
poratiim  for  Omstructing  a  Ditch  is  Provided  for  in  Sections  3784 
and  3939  et  seq..  General  Code.  If  the  Municipality  Proceeds  to 
Improve  a  Street  by  Constructing  a  Ditch  and  Provides  at  its 
Own  Expense  the  Right  of  Way  Necessary  for  such  Ditch,  it 
may  by  Virtue  of  Section  3812,  General  Code,  Levy  a  Special 
Assessment  for  such  Ditch  Even  Though  the  same  is  not  Within 
the  Street  Limits,  Subject  of  Course,  to  the  Constitutional  and 
Statutory  Limitations. 


No.  383 — (Opinion  Dated  June  10,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen:     Your  Bureau  has  submitted  for  opinion  the  fol- 

lowing  inquiries : 

"1.  What  is  the  proper  procedure  for  a  municipal  cor- 
poration to  pursue  in  constructing  a  ditch  across  and  through 
private  property? 

"2.  Does  Section  3812  of  the  General  Code  empower  mu- 
nicipal corporations  to  assess  property  for  the  construction  of 
a  ditch,  (1)  on  a  public  highway;  (2)  across  private  prop- 
erty?" 

• 

With  your  communication  you  transmit  a  letter  from  Mr.  Ro- 
land A.  Baskin,  Solicitor  for  the  village  of  Brook  Park,  Ohio,  in 
which  he  states  that  the  inquiries  are  being  made  in  connec- 
tion with  the  desire  of  the  council  of  that  village  to  construct  a 
ditch  across  and  through  private  property  to  drain  a  certain  high- 
way and  lowlands  lying  contiguous  thereto.  Mr.  Baskin  states 
that  the  impression  has  prevailed  among  members  of  the  village 
council  that  where  the  limits  of  a  village  are  coextensive  with 
those  of  a  township,  the  procedure  applicable  to  township  ditches 
may  be  followed  within  the  village.  This  question  was  dealt  with 
in  an  opinion  of  this  Department  of  date  July  11,  1913,  Annual 
Reports  of  Attorney  General,  1913,  Vol.  2,  page  1650,  from  which 
the  following  is  quoted : 

"I  therefore  conclude  that  when  the  corporate  limits  be- 
come identified  with  those  of  a  township,  the  corporation  is 
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confined  to  its  municipal  powers  in  ditch  procedure  and  that 
individuals  residing  therein  have  no  powers  under  the  statutes 
providing  for  procedure  in  townships/' 

Coming,  then,  to  the  matter  of  municipal  procedure  as  to  the 
construction  of  a  ditch  across  and  through  private  property: 

It  has  been  held  in  previous  opinions  of  this  Departments  that 
municipal  corporations  are  authorized  under  Section  6494,  General 
Code,  appearing  in  the  chapter  relating  to  single  county  ditches,  to 
apply  to  the  county  commissioners  for  the  construction  of  a  ditch 
within  the  corporate  limits,  ^ee  opinion  of  Attorney  General  dated 
December  19,  1912,  Reports  of  Attorney  General  for  1913,  Vol.  2, 
page  1085;  and  see,  also,  opinion  of  July  11,  1913,  supra.  How- 
ever, it  should  be  stated  as  a  matter  of  information  that  a  bill  is 
now  pending  in  the  General  Assembly  (amended  S.  B.  No.  100), 
providing  for  the  revision  and  codification  of  the  ditch  laws,  and 
among  other  things  includes  the  proposed  repeal  of  said  Section 
6494. 

A  procedure  available  to  a  municipality  upon  the  plan  of  its 
paying  the  whole  cost  of  the  improvement,  without  any  assessment 
against  benefited  land,  may  be  found  by  reference  to  Sections  3647, 
3677,  3784  and  3939,  General  Code.  The  first  of  these  sections 
is  to  the  effect  that  the  municipality  shall  have  power,  among  other 
things,  "To  open,  construct  and  keep  in  repair  *♦*  drains  and 
ditches."  Section  3677  confers  on  municipalities  special  power  to 
appropriate  real  estate  within  their  corporate  limits  for  sewers, 
drains,  ditches  ♦♦♦."  Section  3764  authorizes  municipal  corpora- 
tions to  levy  and  collect  taxes  "for  the  purposes  of  paying  the  ex- 
penses of  the  corporation,  constructing  improvements  authorized, 
and  exercising  the  general  and  special  powers  conferred  by  la'w." 
Section  3939  (Longworth  Act)  provides,  among  other  things,  that 
municipalities  may  issue  bonds  "For  constructing  sewers  ***  drains 
and  ditches." 

These  several  sections  provide  ample  power  for  appropriating 
the  real  estate,  and  procuring  the  funds  necessary  for  the  improve- 
ment. The  procedure  in  connection  with  appropriation  of  the  prop- 
erty and  issuing  of  bonds  for  such  purpose  is  set  forth  in  the  sec- 
tions immediately  following  Sections  3677  and  3939  respectively. 
Mr.  Baskin  refers  to  Section  3886,  but  an  examination  of  that  sec- 
tion shows  that  it  has  reference  to  joint  sewer  construction  by 
two  or  more  municipalities. 

The  second  inquiry  is  as  to  whether  Section  3812  authorizes 
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municipal  corporations  to  assess  property  for  the  construction  of 

a  ditch  (a)  on  a  public  highway,  and  (b)  across  private  property ; 

and  in  this  connection  Mr.  Baskin  makes  the  following  statement : 

"I  am  in  doubt  as  to  the  power  of  municipal  corporations 
to  assess  property  for  the  construction  of  a  ditch  even  where 
the  same  is  located  in  a  public  highway,  as  Section  3812  of  the 
General  Code,  providing  for  assessments,  does  not  specifically 
include  ditches,  as  do  Section  3647,  3677  and  3939.  Said  Sec- 
tion 3812  also  includes  only  improvements  in  or  along  public 
streets,  etc.,  and  not  improvements  constructed  through  pri- 
vate property.'* 

Said  Section  3812,  as  amended  107  O.  L.,  629,  reads  in  part  as 

follows : 

''Each  municipal  corporation  shall  have  special  power  to 
levy  and  collect  special  assessments,  to  be  exercised  in  the 
manner  provided  by  law.  The  council  of  any  municipal  cor- 
poration may  assess  upon  the  abutting,  adjacent  and  contigu- 
ous or  other  specially  benefited  lots  or  lands  in  the  corporation^ 
any  part  of  the  entire  cost  and  expense  connected  with  the  im- 
provement of  any  street,  alley  ♦  *  *  by  grading,  draining  ♦  ♦  * 
constructing  sidewalks,  ♦  ♦  ♦  sewers,  drains,  water  courses. 

It  thus  appears  that  while,  as  suggested  by  Mr.  Baskin,  said 
section  does  not  contain  the,  word  ''ditch"  as  do  the  other  spec- 
ified sections  of  the  Municipal  Code,  yet  it. does  permit  assessment 
for  expense  incurred  in  improving  a  street  or  other  public  place  by 
"draining"  and  by  "constructing  sewers,  drains,  water  courses." 
Is  this  difference  in  the  wording  of  the  statutes  to  be  taken  as  indi- 
cating a  legislative  intent  that  Section  3812  should  not  permit  of 
assessment  of  municipalities  for  ditch  construction? 

Webster's  Dictionary  defines  "drain"  as 

"That  by  means  of  which  anything  is  drained ;  a  channel ; 
a  trench ;  a  water  course ;  a  sewer ;  a  sink." 


In  14  Cyc.  1023,  the  following  api)ears  as  a  definition : 

"A  drain  is  an  artificial  channel  or  trench  through  which 
water  or  sewage  is  caused  to  flow  from  one  point  to  another ; 
a  ditch ;  or  as  sometimes  defined  by  statute,  an  open  ditch." 

On  the  other  hand,  in  14  Cyc.  552,  a  ditch  is  defined  as  follows : 

"A  drain ;  a  hollow  space  in  the  ground,  natural  or  arti- 
ficial, where  water  is  collected  or  passes  off." 

In  Section  6442,   General  Code,   relating  to   single  county 
ditches,  the  following  is  found: 
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"The  word  'ditch'  as  used  in  this  chapter  shall  be  held  to 
include  a  drain  or  water  course." 

It  should  therefore  appear  that  the  intent  of  the  legislature 
in  using  the  expression  "sewers,  drains  and  ditches"  in  certain 
sections  of  the  Municipal  Code,  and  the  expression  "by  draining 
and  constructing  sewers,  drains  and  water  courses"  in  said  Section 
3812,  was  in  both  instances  to  confer  general  powers  of  di-ainage 
improvement,  rather  than  to  limit  the  municipality  to  particular 
types  of  improvement.  In  any  event,  it  is  quite  clear  that  the 
words  "ditch"  and  "drain"  are  practically  synonymous,  and  that 
if  there  be  any  difference  between  them,  the  word  "drain"  is  the 
broader  term  and  includes  "ditch."  It  is  therefore  concluded  that 
Section  3812  authorizes  assessment  for  a  ditch  constructed  on  a 
public  highway. 

The  remaining  inquiry,  **  whether  Section  3812  permits  of 
assessments  against  benefited  property  for  construction  of  a  ditch 
on  private  property, — ^would,  if  answered  in  terms,  pn  fcably  have 
to  be  answered  in  the  negative,  since  the  municipality  has  no  right 
to  construct  an  improvement  through  private  property.  (See  Har- 
beck  V.  Connelly,  11  O.  S.,  227;  Baker  v.  Norwood,  22  O.  S.  C, 
173).  However,  it  is  assumed  that  the  inquiry  has  relation  to  the 
xwint  whether  there  is  any  way  open  to  the  municipality  of  first 
securing  title  to  the  land  necessary  for  a  ditch  and  then  assessing 
the  cost  of  construction  against  benefited  lands.  From  that  stand- 
point it  may  be  said  that  it  is  well  understoqd  that  in  practice 
the  work  of  improving  a  street  or  public  place  cannot  always  be 
confined  to  the  limits  of  the  street  or  public  place  itself.  Hence, 
we  find  in  Section  3677  power  conferred  on  municipalities  to  ap- 
propriate real  estate  "for  opening,  widening,  straightening,  chang- 
ing the  grade  of  and  extending  streets  ***  and  for  obtaining  ma- 
terial for  the  improvement  of  streets  and  other  public  places;" 
and  we  also  find  in  the  same  section  like  power  to  appropriate  "for 
sewers,  drains,  ditches."  Assuredly,  the  conferring  of  this  latter 
power  would  be  a  vain  thing  had  it  not  been  contemplated  that 
sewers,  etc.,  would  in  some  instances  extend  beyond  street  limits. 
True  enough,  as  Mr.  Baskin  suggests.  Section  3812  relates  to  the 
improvement  of  streets  or  public  places ;  but  the  theory  of  assess- 
ments is  that  in  improving  the  street  or  public  place,  benefit  will 
result  to  adjoining  lands.  It  is  not  perceived  how  the  improve- 
ment of  a  street  by  the  construction  of  a  ditch  is  any  different  in 
principle,  so  far  as  assessments  are  concerned,  than  improvement 
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by  paving,  constructing  sidewalks,  sewers,  etc.    However,  it  has 

been  held  that  in  calculating  for  assessment  purposes  the  cost  of 

such  improvements,  the  compensation  and  damages  incurred  by 

reason  of  an  appropriation  are  not  to  be  included.     In  the  case 

of  City  of  Dayton  v.  Bauman,  66  0.  S.,  379,  the  following  appears 

in  the  statement  of  the  case: 

"None  of  the  lots  or  lands  of  Mr.  Bauman  were  appro- 
priated, but  as  assessment  was  made  on  his  lots  for  the  pay- 
ment of  compensation,  damages  and  costs  awarded  to  others 
whose  lots  had  been  appropriated  for  the  extension  of  said 
streets.  He  enjoined  the  city  and  proper  officers  from  en- 
forcing the  assessments,  and  the  circuit  court  having  decided 
the  case  in  his  favor,  the  city  came  here  on  error,  seeking 
to  reverse  the  judgment  below." 
The  court  holds,  as  shown  by  the  first  syllabus : 

"The  limitation  of  Section  19  of  Article  1  of  the  constitu- 
tion on  Section  6  of  Article  13  as  to  assessments,  goes  to  tiie 
full  extent  of  prohibiting  the  raising  of  money  directly  or  ip- 
directly  by  assessment  to  pay  compensation,  damages  or  costs 
for  lands  appropriated  by  the  public  or  public  use.  Railway 
Co.  V.  Cincinnati,  62  Ohio  St.,  465,  approved  and  followed." 
Therefore,  the  inquiry  under  consideration  may  be  answered 

by  the  statement  that  if  the  municipality  proceeds  to  improve  a 
street  by  constructing  a  ditch,  and  provides  at  its  own  expense 
the  right  of  way  necessary  for  such  ditch,  it  may  by  virtue  of  Sec- 
tion 3812  assess  for  such  ditch  even  though  the  same  is  not  within 
the  street  limits. 

Of  course,  the  power  of  assessment  is  subject  to  certain  con- 
stitutional and  statutory  limitations,  which  find  general  expression 
in  Section  3619,  General  Code. 

The  Term  ''Violator/'  as  used  in  Section  6346-4,  General  Code,  of 
the  Chattel  Loan  Act,  Comprehends  Both  Licensees  and  Non-Li- 
censees Engaging  in  the  Chattel  Loan  Business  Without  Observ- 
ing the  Requirements  of  the  Law,  and  the  Provision  for  Examin- 
ation Under  Oath  or  Affirmation  may  be  Invoked  as  well  as  in 
the  Case  of  an  Alleged  Violator  Who  is  not  Licensed  as  in  the 
Case  of  a  Licensee  Alleged  to  be  Violating  the  Law. 


No.  377— (Opinion  Dated  June    9,  1919.) 

Department  of  Securities,  Chattel  Loan  Bureau,  Columbus,  Ohio. 
Gentlemen:    Under  date  of  April  10,  1919,  you  submitted  for 
my  written  opinion  the  following  inquiry: 
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'The  Chattel  Loan  Bureau  of  The  Department  of  Securi- 
ties, has  in  the  past,  often  found  it  difficult  to  obtain  evidence 
which  would  be  satisfactory  to  a  magistrate,  against  a  viola- 
tor of  the  Lloyd  Act  (Sections  6346-1  to  6346-10  General  Code) 
when  such  suspected  violator  was  not  a  licensee  under  the  bu- 
reau, for  the  reason  that  we  did  not  think  said  act  granted  the 
Commissioner  of  Securities  of  the  examiners ,  any  right  or 
power  to  examine  the  books,  papers,  etc.,  of  non-licensees  or 
to  issue  subpoenae  and  enforce  testimony. 

"It  has  recently  been  suggested  that  the  last  four  words 
of  Section  6346-4  do  give  us  authority  to  subpoenae  witnesses 
and  possibly  to  demand  free  access  to  books,  papers  and  ac- 
counts. 

Will  you  greatly  favor  us  by  rendering  your  opinion  as 
to  our  rights  and  powers  under  Section  6346-4,  as  against  non- 
licenses  of  this  Department,  whom  we  may  have  good  reason 
to  believe  to  be  violators  of  other  Sections  of  this  Act  ?" 

You  further  advise  me  in  a  personal  interview  that  you  are 
only  concerned  with  the  application  of  the  provision  of  the  section 
relative  to  examination  under  oath,  in  respect  to  alleged  violators 
other  than  licensees,  and  not  with  respect  to  procedural  questions 
in  the  carrying  of  the  provision  into  operation. 

The  section  to  which  you  refer  is  as  follows : 

"The  commissioner  of  securities  shall,  either  personally,  or 
by  such  person  or  persons  as  he  may  appoint  for  the  purpose  at 
least  once  a  year,  and  oftener,  if  he  deems  it  advisable,  inves- 
tigate the  business  and  affairs  of  every  licensee,  and  for  that 
purpose  shall  have  free  access  to  the  vaults,  books  and  papers 
thereof,  and  other  sources  of  information  with  regard  to  the 
business  of  such  licensee  and  whether  it  has  been  transacted  in 
accordance  with  this  act.  Said  commissioner  of  securities  and 
his  deputy  and  every  examiner  appointed  by  him,  shall  have 
authority  to  examine,  under  oath  or  affirmation,  any  person 
whose  testimony  may  relate  to  the  business  of  any  such  li- 
censee or  alleged  violator  herein." 

It  is  provided  in  Section  6346-1  of  the  Act  that  it  shall  be  un- 
lawful for  any  person,  firm,  etc.  to  engage  or  continue  in  the  busi- 
ness of  making  loans  as  therein  stipulated  at  a  charge  or  rate  of 
interest  in  excess  of  8%  per  annum,  including  all  charges  without 
having  obtained  a  license  so  to  do  from  the  commissioner  of  secur- 
ities and  otherwise  complying  with  the  provisions  of  the  act.  It 
is  provided  in  Section  6346-8: 

"Any  person,  firm,  partnership,  corporation  or  associa- 
tion, and  any  agent,  officer  or  employe  thereof,  violating  any 
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provision  of  this  act,  shall  for  the  first  offense  be  fined/'  etc. 

Section  6346-9  provides  that  the  commissioner  of  securities 
shall  enforce  the  provisions  of  the  act  and  make  all  reasonable 
efforts  to  discover  alleged  violators,  etc. 

The  particular  language  of  Section  6346-4  to  which  you  call 

attention  is  as  follows: 

"Said  commissioner  of  securities  and  his  deputy  and  every 
examiner  appointed  by  him,  shall  have  authority  to  examine 
under  oath  or  affirmation,  any  person  whose  testimony  may 
relate  to  the  business  of  any  such  licensee  or  alleged  violator 
herein." 

Sufficient  provisions  of  the  act  have  been  noted  to  show  that 
the  commissioner  is  charged  not  only  with  administering  the  act 
with  respect  to  licensees,  but  also  with  enforcing  its  provisions 
with  respect  to  those  engaged  in  making  loans  of  the  character 
cognizable  by  the  act,  at  a  charge  or  rate  of  interest  in  excess  of 
8%  per  annum  without  being  licensed,  and  shall  make  all  reason- 
able effort  to  discover  alleged  violators. 

I  construe  the  term  "violator"  as  used  in  this  act  to  compre- 
hend both  licensees  and  non-licensees  engaged  in  the  chattel  loan 
business  without  observing  the  requirements  of  the  law,  and  there- 
fore that  the  provision  for  examination  under  oath  or  affirmation 
may  be  invoked  as  well  in  the  case  of  an  alleged  violator  who  is 
not  licensed  as  in  the  case  of  a  licensee  alleged  to  be  violating  the 
law. 

This  constitutes  a  determination  of  your  question  as  limited 
in  your  personal  interview,  and  I  have  confined  my  consideration 
accordingly. 

Where  a  Fish  and  Game  Warden  Files  an  Affidavit  and  Receives  a 
Search  Warrant  Under  Section  1408,  General  Code,  Costs  in  Such 
Proceeding  Cannot  be  Paid  from  County  Funds.  This  is  True  in 
all  Cases  Under  the  Present  Liaw. 


No.  392--(Opinion  Dated  June  13,  1919.) 

Hon.  Charles  L.  Flory,  Prosecuting  Attorney,  Newark,  Ohio. 

Dear  Sir :     Acknowledgment  is  made  of  the  receipt  of  your  re- 
quest for  the  opinion  of  this  department,  as  follows : 

"It  has  been  the  custom  of  deputy  game  wardens  to  ap- 
pear before  a  justice  of  the  peace  in  Licking  county,  file  an  effi- 
davit  and  receive  a  search  warrant  under  favor  of  Section 
1408,  General  Code,  to  make  the  inspection  and  search  pro- 
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vided  for  by  Sections  1407  and  1408,  General  Code,  to  obtain 
evidence  upon  which  to  base  a  prosecution  for  violation  of  the 
fish  and  game  laws.  If,  acting  under  the  search  warrant  so 
obtained,  no  evidence  were  discovered  upon  which  to  base  the 
-commencement  of  a  criminal  proceeding,  no  further  step  was 
taken;  but  if  such  evidence  were  discovered,  as  the  result  of 
the  search,  then  the  warden  would  file  an  affidavit  before  the 
same  justice,  charging  some  person  with  a  violation  of  the 
fish  or  game  law,  and  such  criminal  proceeding  would  then 
proceed  in  due  course. 

"The  justice  of  the  peace  has  now  presented  to  the  auditor 
of  Licking  county  bills  of  costs  made  in  numerous  search  and 
seizure  proceedings,  carried  out  under  Section  1408,  General 
Code,  in  which  the  search  disclosed  no  evidence  of  law  viola- 
tion, and  no  criminal  proceeding  against  any  person  was  sub- 
sequently commenced  as  the  result  of  the  search  so  made,  the 
whole  situation  ending  then  and  there.  The  justice  has  also 
presented  to  the  auditor  cost  bills  in  such  search  and  seizure 
proceedings  where  evidence  was  discovered  and  upon  which 
evidence  a  regular  action  for  violation  of  the  fish  or  game 
law  was  later  commenced  and  disposed  of  in  due  course. 

"I  shall  be  pleased  to  receive  your  opinion  as  to  whether 
the  costs  made  in  such  search  and  seizure  proceeding  under 
Section  1408,  General  Code,  are  to  be  paid  under  Section  1404, 
or  any  other  section,  of  the  General  Code,  (1)  when,  as  the 
result  of  such  search  proceeding,  no  evidence  of  law  violation 
of  any  kind  is  discovered,  and  (2)  when,  as  the  result  of  such 
search  proceeding,  evidence  is  found  upon  which,  a  regular 
action  for  violation  of  the  fish  or  game. law  is  commenced." 

It  is  noted  that  you  call  attention  to  the  distinction  between  the 
proceeding  under  Section  1408  General  Code  and  that  referred  to  in 
Section  1404  General  Code,  and  the  proceeding  under  the  former, 
viz.,  search  and  seizure,  where  nothing  was  seized  and  no  criminal 
prosecution  followed,  is  the  only  kind  of  a  proceeding  on  which  this 
opinion  is  based  or  to  which  it  may  apply. 

This  opinion  is  to  be  distinguished  from  234,  dated  April  25, 
1919,  directed  to  the  Department  of  Agriculture,  which  was  based 
upon  criminal  prosecution  under  the  fish  and  game  laws  and  did  not 
involve  a  question  of  costs  in  search  and  seizure  proceedings. 

Section  5,  Article  10,  of  the  Constitution  of  Ohio,  and  Sec- 
tions 8016,  3017,  8018  and  3019  General  Code,  are  applicable  to  your 
question.    Section  5  provides : 

"No  money  shall  be  drawn  from  any  county  or  township 
treasury,  except  by  authority  of  law." 

The  pertinent  part  of  Section  8016  is : 
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"In  felonies,  when  the  defendant  is  convicted,  the  costs 
of  the  justice  of  the  peace,  ***  constable  and  witnesses, 
shall  be  paid  from  the  county  treasury." 

In  part  Section  3017  is : 

"In  no  other  case  whatever  shall  any  cost  be  paid  from 
the  ***  treasury  to  a  justice  of  the  peace,  ***  or  con- 
stable/' 

That  these  sections  are  of  a  sreneral  nature  and  may  and  have 

been  modified  by  certain  other  special  statutes  relating  to  justices 

of  the  peace  costs,  is  evidenced  by  Section  3019,  which  provides : 

"In  felonies  wherein  the  state  fails,  and  in  misdemean- 
ors wherein  the  defendant  proves  insolvent,  the  county  com- 
missioners, at  any  regular  session,  may  make  allowance  to  any 
such  officers  in  place  of  fees,  but  in  any  year  the  aggregate 
allowances  to  such  officer  shall  not  exceed  the  fees  legally 
taxed  to  him  in  such  causes,  nor  in  any  year  shall  the  aggre- 
gate amount  allowed  an  officer  exceed  one  hundred  dollars." 

Section  1404  and  1408  General  Code,  of  the  Commissioners  of 
Fish  and  Game  chapter,  must  also  be  considered  as  special  statutes 
on  this  subject. 

Section  1404  provides : 

"A  person  authorized  by  law  to  prosecute  a  case  under 
the  provisions  of  this  chapter,  shall  not  be  required  to  advance 
or  secure  costs  therein.  If  the  defendant  be  acquitted  or  dis- 
charged from  custody,  or  if  he  be  convicted  and  committed  in 
default  of  payment  of  fines  and  costs,  such  costs  shall  be  cer- 
tified under  oath  by  the  justice  to  the  county  auditor,  who 
shall  correct  all  errors  therein  and  issue  his  warrant  on  the 
county  treasurer,  payable  to  the  person  or  persons  entitled 
thereto." 

Section  1408  in  part  provides : 

Upon  filing  an  affidavit  in  accordance  with  law  before  an 
officer  having  jurisdiction  of  the  offense,  and  receiving  a  search 
warrant  issued  thereon,  such  warden  may  forcibly  open  such 
package  ***  or  other  place,  and  if  upon  inspection  he  finds 
any  birds,  fish  or  game  ***  or  other  device  unlawfully  in 
possession  of  the  person,  he  shall  forthwith  seize  them  and 
arrest  the  person  in  whose  custody  or  possession  they  are 
found.'' 

It  may  be  observed  that  if  the  search  is  successful  in  this  that 
any  of  the  unlawful  things  are  found  in  the  possession  of  the  per- 
son,  ample  authority  is  found  in  this  and  other  sections  of  the  fish 
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and  game  statutes  for  a  criminal  prosecution,  but  that  on  the  con- 
trary when  the  search  discloses  no  such  unlawful  possession,  no 
further  provision  as  to  procedure  or  costs  is  found  in  this  or  other 
fish  and  game  statutes  unless  Section  1404,  supra,  can  be  con- 
strued as  to  bear  upon  proceedings  for  search  and  seizure. 

Section  13484  General  Code,  relating  to  search  wailrants  gen- 
erally, before  justices  of  the  peace,  is  likewise  lacking  in  such  pro- 
vision. Directing  attention  to  Section  1404,  it  is  to  be  noted  that 
the  conditions  which  must  obtain  before  that  section  will  authorize 
the  payment  of  such  costs  are  (a)  "if  the  defendant  be  acquitted 
or  discharged  from  custody"  or  (b)  "if  he  be  convicted  or  commit- 
ted in  default  of  payment  of  fines  and  costs." 

From  the  position  of  this  section,  following  those  provisions 
for  criminal  trial  and  procedure  in  cases  of  forfeiture,  as  well  as 
from  the  intrinsic  evidence  in  the  statute  itself,  it  is  clear  that  this 
section  relates  to  prosecutions  and  not  to  the  preliminary  procedure 
which  is  later  provided  for  in  Section  1408,  which  latter  statute,  it 
may  be  observed,  does  not  refer  in  any  way  to  Section  1404.    . 

In  the  face  of  the  inhibitions  of  Section  5  of  the  Constitution 
and  Section  3017,  the  general  statute  relating  to  the  payment  of 
justices  of  the  peace  from  the  county  treasury,  warrant  must  be 
found  in  these  special  statutes  before  it  can  be  maintained  that  the 
payment  of  costs  in  such  proceedings  is  authorized  by  law,  and  in 
view  of  the  limitations  to  which  Section  1404  may  be  applied^  and 
the  non-existence  of  any  other  statute  authorizing  the  payment  of 
such  expenses  from  the  county  treasury,  this  department  is  of  the 
opinion  that  such  payment  is  unauthorized  and  a  negative  answer  is 
thus  given  to  both  of  your  questions,  as,  for  the  foregoing  reasons, 
it  is  immaterial  whether  the  search  and  seizure  proceedings  are  or 
are  not  followed  by  criminal  prosecutions  as  the  costs  the  payment 
of  which  is  authorized  by  Section  1404  includes  only  those  incurred 
in  a  criminal  prosecution  independent  of  the  preliminary  search  and 
seizure  proceedings.  It  is  deemed  advisable  to  call  your  attention 
to  House  Bill  No.  45,  which,  when  it  becomes  operative,  will  mate- 
rially change  the  fish  and  game  statutes. 
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The  Expenses  for  a  Stenographer  of  a  Prosecuting  Attorney  May  not 
L^;any  be  Paid  Under  Section  3004,  General  Code.  Such  payment 
Should  be  Made  Under  Section  2914,  General  Code  and  Where  a 
Judge  of  the  ConMnon  Pleas  Court  Has  Made  an  Allowance  for 
Such  Expense,  He  May  Make  a  Further  AUowance. — ^The  Original 
Bond  Given  Under  Authority  of  Section  2911,  General  Code,  byf 
a  Prosecuting  Attorney,  is  Not  Sufficient  to  Cover  Bond  Required 
Under  Section  3004  General  Code,  Unless  the  Penalty  in  the  First 
Bond  Amounts  to  the  Combined  Penalty  Required  by  Both  of 
These  Sections.  Otherwise  a  Second  Bond  WiU  be  Required  Under 
Section  3004  General  Code. 


No.  358 — (Opinion  Dated  June  3,  1919) 

Hon.  Walter  B.  Moore,  Prosecuting  Attorney,  Woodsfleld,  Ohio. 

Dear  Sir:  Acknowledgment  of  the  receipt  of  your  recent  com- 
munication with  reference  to  your  former  communication  request- 
ing the  opinion  of  this  department  at  that  time,  as  follows: 

''Last  January,  as  provided  by  law,  our  Common  Pleas 
Judge  failed  to  make  any  allowance  for  a  stenographer  for  the 
Prosecuting  Attorney  of  this  county. 

On  the  28th  day  of  April,  this  year,  he  fixed  the  allowance 
at  the  rate  of  $5.00  per  month  or  $60.00  per  year,  and  ordered 
the  Clerk  to  enter  the  same  upon  the  journal  under  date  prior 
to  the  first  Monday  in  January,  1919. 

The  writer  assumed  the  duties  of  his  office  on  the  first 
Monday  in  January  ihis  year,  and  on  that  day  talked  with  the 
Judge  about  this  allowance.  The  Judge  stated  to  him  that  he 
would  make  an  allowance  necessary  to  pay  for  the  actual  work 
done,  but,  after  the  stenographer  had  done  the  work  from 
that  date  up  to  April  28th,  believing  that  she  would  be  paid 
for  the  same,  the  court  then  proceeds  in  the  manner  above 
set  out. 

The  sum  of  $5.00  per  month  will  not  pay,  nor  begin  to 
pay  for  the  stenographic  work  required  in  my  office. 

I  am  writing  you  at  this  time  requesting  your  opinion 
upon  the  following  matters: 

(1)  Would  I  be  entitled,  under  Section  3004,  to  pay  the 
reasonable  and  necessary  stenographic  expense  incurred  in  my 
official  capacity? 

(2)  Would  it  be  different  had  the  court  made  no  allow- 
ance whatever? 

I  also  desire  your  opinion  upon  the  following  question : 
Is  it  necessary  for  the  Prosecuting  Attorney  to  file 
an  additional  bond,  under  Section  8004  as  amended,  before  he 
can  avail  himself  of  the  benefits  of  said  Section,  or  if  his 
original  bond  is  for  more  than  the  amount  of  his  salary,  will 
it  serve  this  purpose? 
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On  the  above  question,  X  sja  somewhat  undecided  as  the 
same  refers  to  his  oath  of  office,  being  enclosed  and  deposited 
with  the  bond  referred  to  therein,  and  it  seems  that  the  pro- 
visions of  the  bond  under  tt^at  section  are  substantially  the 
same  as  the  general  bond  required.  The  Common  Pleas  Court 
in  our  County  fixed  my  original  bond  at  $2,000,  which  ex- 
ceeds the  salary  received  by  me/' 

Your  questions  may  be  stated  thus : 

(1)  Does  Section  3004  G.  C.  authorize  the  incurring  of 

expense  by  a  prosecuting  attorney  for  the  payment  of  a  steno- 
grapher ? 

(2)  Is  an  additional  bond  required  under  Section  3004 
G.  C. 

Section  5,  Article  X  of  the  Constitution  of  Ohio  and  Sections 
2914  and  3004  General  Code  are  applicable  to  your  first  question. 

Section  2914  in  part  provides : 

"On  or  before  the  first  Monday  in  January  of  each  year 
in  each  county,  the  judge  of  the  court  of  common  pleas,  *  ♦  • 
may  fix  an  aggregate  sum  to  be  expended  for  the  incoming 
year,  for  the  compensation  of  assistants,  clerks  and  steno- 
graphers of  the  prosecuting  attorney's  office." 

Section  3004  in  part  is : 

"There  shall  be  allowed  annually  to  the  prosecuting  at- 
torney in  addition  to  his  salary  and  to  the  allowance  provided 
to  his  salary  and  to  the  allowance  by  section  2914,  an  amount 
equal  to  one-half  the  official  salary,  to  provide  for  expenses, 
*  *  *     not  otherwise  provided  for.     *  *." 

Section  5  , Article  X  of  the  Constitution  provides  that : 

"No  money  shall  be  drawn  from  any  county  ♦  ♦  *  treas- 
ury, except  by  authority  of  law." 

By  the  plain  and  specific  terms  of  Section  2914,  supra,  provi- 
sion is  made  for  compensation  of  stenographers  in  the  prosecuting 
attorney's  office.  This  fulfills  the  requirement  of  the  constitution- 
al provision  above  quoted,  and  at  the  same  time  it  eliminates 
such  an  expense  from  being  comprehended  in  that  authorized 
by  Section  3004  General  Code  under  the  provision  for  expenses 
"not  otherwise  provided  for."  It  is  quite  clear  that  this  expense, 
being  specifically  provided  for,  cannot  be  authorized  in  a  statute 
which  authorizes  incurring  expenses  not  provided  for. 

From  this  it  follows  that  the  opinion  of  this  department  is 
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that  such  expense  may  not  legaally  be  paid  under  Section  3004 
General  Code,  and  the  answer  to  your  first  question  is  therefore 
in  the  negative. 

However,  it  is  suggested  as  a  matter  of  practical  assistance 
to  you  that  the  judge  may  make  a  further  allowance  under  Sec- 
tion 2914  Genera]  Code  on  the  same  theory  that  the  commission- 
ers may  increase  the  allowance  to  deputy  county  officers,  as  held 
in  Opinion  No.  323,  rendered  by  this  department  to  the  Bureau 
of  Inspection  and  Supervision  of  Public  Offices,  a  copy  of  which 
is  herewith  enclosed. 

It  may  be  observed  that,  consistent  with  the  above  conclusion, 
it  would  not  be  different  had  the  court  made  no  allowance. 

For  the  proper  solution  of  your  second  question  considera- 
tion of  Section  2911  and  the  latter  part  of  Section  3004  General 
Code  is  necessary. 

Section  2911  requires  that  before  entering  upon  the  discharge 
of  his  duties  the  prosecuting  attorney  shall  give  bond  to  the  state 
in  a  sum  not  less  than  one  thousand  dollars,,  to  be  fixed  by  the 
common  pleas  or  probate  court,  and  to  be  approved,  conditioned 
and  deposited  as  therein  provided. 

Section  3004,  after  providing  for  an  additional  allowance  to 
the  prosecuting  attorney  of  an  amount  equal  to  one-half  his  sal* 
ary,  contains  this  language: 

''Provided  that  nothing  shall  be  paid  under  this  section 
until  the  prosecuting  attorney  shall  have  given  bond  to  th^ 
state  in  a  sum  not  less  than  his  official  salar}''  to  be  fixed  by 
the  court  of  common  pleas  or  probate  court." 

It  is  not  necessary  to  quote  all  the  further  requirements  of 
the  bond  referred  to,  and  it  is  sufficient  to  say  that  in  its  execu- 
tion, conditions,  approval  and  disposition  the  terms  of  Section 
3004  do  not  differ  from  the  provisions  of  Section  2911, 

It  is  to  be  noted,  however,  that  the  penalty  of  the  bond  in 
this  section  is  that  it  shall  not  be  less  than  the  salary. 

It  is  also  to  be  noted  that  by  the  last  paragraph  of  Section 
3004  it  is  contemplated  that  this  fund  shall  or  may  be  drawn  by 
the  prosecuting  attorney  in  a  lump  sum,  so  that  in  the  beginning 
of  the  year  he  may  draw  the  entire  amount  from  the  county 
treasury.  This  is  evidenced  by  that  part  of  the  section  which, 
after  providing  that  each  year  the  prosecuting  attorney  shall  file 
an  itemized  statement  ''as  to  the  manner  in  which  fund  has  been 
expended  during  the  current  year,  and  shall  if  any  part  of  such 
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fund  remains  in  his  hands  unexpended,  forthwith  pay  the  same 
into  the  county  treasury." 

It  is  to  be  observed  that  under  this  section  the  prosecuting 
attorney  draws  not  his  own  salary  but  trust  funds  of"  the  county 
to  be  expended  by  him  for  certain  purposes,  and  from  its  labor 
enactment  as  part  of  a  separate  and  additional  allowance  made  for 
the  prosecuting  attorney  it  indicates  a  legislative  requirement 
that  two  bonds  must  be  given  by  the  prosecuting  attorney:  one  in 
a  sum  not  less  than  one  thousand  dollars,  and  another  in  a  sum 
not  less  than  his  official  salary.  It  is  to  be  observed  that  these 
constitute  the  minimum  x)enalties  for  the  bonds,  and  they  may 
be  for  a  greater  amount. 

From  the  foregoing  observations  the  opinion  of  this  depart- 
ment is  that  the  original  bond  given  under  Section  2911  General 
Code,  unless  the  penalty  amounts  to  the  combined  penalties  re- 
quired by  both  of  these  sections,  is  not  sufficient  and  an  additional 
bond  must  be  given  under  Section  3004.  The  answer  to  your 
second  question  is  .therefore  in  the  affirmative. 


The  Notice  Required  by  Section  7735  General  Code  which  Permits 
Children  Residing  more  than  One  MUe  and  a  Half  from  the 
School  to  which  They  are  Assigned,  to  Attend  a  Nearer  School 
in  Another  District,  is  a  Notice  from  the  Board  of  Education  of 
the  District  in  which  the  Children  are  Attending  to  the  Board 
of  the  District  in  which  They  Reside  that  a  Claim  will  be  made 
for  their  Tuition,  the  Purpose  of  such  Notice  being  to  give  the 
Debtor  Board  Opportunity  to  Settle  the  Claim  Before  the  Ex- 
pense of  Suit  is  Incurred.  Such  Notice  may  be  given  at  any 
Time  Prior  to  the  Time  that  Suit  Might  be  Brought.  Know- 
ledge of  the  Board  of  the  District  in  which  the  Childr^i  Reside, 
of  the  Fact  that  they  are  Attending  School  in  an  Adjoining 
District  and  Acquiescence  Therein  is.  Sufl&cient  to  Satisfy  the 
Requirement  as  to  Notice. 


No.  332— (Opinion  Dated  May  22,  1919). 

Hon.  Walter  S.  Ruff,  Prosecuting  Attorney,  Canton,  Ohio. 

Dear  Sir :     Acknowledgment  is  made  of  your  request  for  an 

opinion  on  the  following  statement  of  facts: 

"A  dispute  has  arisen  between  two  rural  boards  of  edu- 
cation with  reference  to  the  payment  of  tuition  of  pupils  as 
provided  under  section  7735.    In  the  school  year  1917-1918 
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certain  schools  in  Osnaburg  Township,  Mapleton  District, 
were  closed  because  of  a  controversy  which  had  arisen  in  the 
district  about  the  consolidation  of  schools.  When  Mapleton 
district  consolidated  it  provided  means  of  transportation  for 
pupils  but  the  parents  of  certain  pupils  refused  to  send  them 
to  the  consolidated  schools  and  sometime  later  in  the  year  the 
pupils  whose  parents  refused  to  permit  them  to  attend  the 
consolidated  schools  in  Osnaburg  Township,  attended  school 
in  Paris  Township,  which  schools,  by  the  way,  were  the  near- 
est schools  open. 

The  Mapleton  District  board  hired  men  to  provide  trans- 
portation for  the  pupils  to  the  consolidated  school  and  while 
the  transportation  van  passed  the  homes  of  the  pupils  who 
afterward  attended  the  Paris  Township  schools,  these  pupils 
refused  to  be  transported.  Because  of  their  refusal  The 
Mapleton  Board  stopped  the  transportation  van  after  about 
thirty  days  and  shortly  thereafter  these  pupils  began  to  at- 
tend the  Paris  Township  schools. 

The  Mapleton  District  consolidation  was  in  the  courts  at 
that  time  and  the  court  finally  held  that  the  consolidation  was 
illegal  and  that  the  board  had  no  right  to  provide  a  trans- 
portation van  for  these  pupils  and  this  was  the  position  that 
the  parents  of  the  pupils  took  who  did  not  permit  their  chil- 
dren to  make  use  of  the  van.  As  a  matter  of  fact  no  money 
has  as  yet  been  paid  to  the  men  who  transported  pupils  to  the 
consolidated  school. 

The  board  of  education  of  Paris  Township  has  sent  a  bill 
for  the  tuition  of  these  pupils  to  the  Mapleton  District  board 
and  the  Mapleton  District  Board  refuses  to  pay  the  tuition, 
claiming  that  they  had  no  notification  as  provided  by  section 
7735.  The  Paris  township  board  did  not  notify  the  Mapleton 
board  that  it  intended  to  collect  tuition  of  said  pupils  until 
December,  1918,  at  least  six  months  after  the  close  of  the 
school  year.  The  Mapleton  board  still  refuses  to  pay  and  the 
Paris  board  is  insisting  upon  payment. 

On  September  3,  1917,  the  district  superintendent  who 
had  charge  of  the  Mapleton  district  sent  a  letter  to  the  clerk 
of  the  board  of  education  of  Paris  township,  a  copy  is  hereto 
attached  and  while  it  is  admitted  that  the  children  of  the 
families  whose  names  are  in  the  letter  did  not  attend  the 
schools  of  Paris  Township,  other  children  of  the  same  district 
did  attend  the  schools  of  Paris  township  and  the  board  of 
Paris  township  takes  the  position  that  because  of  this  letter 
they  were  not  required  to  notify  the  Mapleton  board  before 
they  would  have  the  right  to  collect  the  tuition. 

Both  boards  have  agreed  to  abide  by  the  opinion  of  the 
Attorney  General  relative  to  their  rights  in  this  matter." 

In  youi:  letter  you  further  say: 

"Under  the  statement  of  facts  enclosed  herewith  what  is 
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your  opinion  with  reference  to  the  right  of  the  Paris  board 
of  education  to  collect  from  the  Mapleton  district  board  of 
Osnaburg  township  the  tuition  of  pupils  who  attended  the 
Paris  Township  schools  during  the  school  year  of  1917-1918? 

"It  is  my  opinion  that  the  Paris  board  of  education  has 
no  legal  right  to  collect  the  tuition  from  the  Mapleton  District 
board  because  the  Paris  board  of  education  did  not  give  notice 
to  the  Mapleton  board  until  December,  1918,  which  was  more 
than  six  months  after  the  school  year  of  1917-1918  had  closed. 
It  seems  to  me  that  the  provision  that  'a  board  of  education 
shall  not  collect  tuition  for  such  attendance  until  after  notice 
has  been  given  to  the  board  of  education  of  the  district  where 
the  pupils  resided'  means  that  no  tuition  can  be  collected  until 
after  notice  is  given  and  only  such  tuition  as  accrues  after 
notice  is  given.  The  members  of  the  Paris  township  board 
seem  to  think  that  they  could  give  the  notice  at  any  time  and 
that  the  Mapleton  board  would  be  required  to  pay  the  tuition. 

"I  do  not  believe  that  the  facts  which  I  have  enclosed  add 
anything  to  the  controversy  although  the  Paris  township 
board  claims  that  it  was  their  understanding  that  the  letter 
from  the  district  superintendent  obligated  the  Mapleton  board 
to  pay  the  tuition  of  all  pupils  who  attended. 

"The  school  situation  in  this  county  has  been  very  bad 
and  this  is  only  one  of  the  many  controversies  which  have 
arisen.  I  endeavored  to  have  these  boards  settle  this  matter 
among  themselves  but  was  unable  to  get  them  to  reach  any 
compromise  that  would  be  satisfactory  so  they  have  agreed 
to  abide  by  your  opinion  in  the  matter.  The  opinion  will  neces- 
sarily mean  a  construction  of  section  7735  as  that  seems  to  be 
the  only  section  which  deals  with  pupils  attending  other  dis- 
tricts." 

■ 

A  study  of  the  above  statement  of  facts  indicates  that  the 

proposed  consolidation  did  not  take  place  due  to  a  court  decision 

rendering  the  same  invalid  and  therefore  the  question  we  have 

before  us  is  a  proper  construction  of  the  word  "notice"  as  appears 

in  Section  7735  General  Code,  which  reads  as  follows: 

"When  pupils  live  more  than  one  and  one-half  miles  from 
the  school  to  which  they  are  assigned  in  the  district  where 
they  reside,  they  may  attend  a  nearer  school  in  the  same  dis- 
trict, or  if  there  be  none  nearer  therein,  then  the  nearest 
school  in  another  school  district,  in  all  grades  below  the  high 
school.  In  such  cases  the  board  of  education  of  the  district  in 
which  they  reside  must  pay  the  tuition  of  such  pupils  without 
an  agreement  to  that  effect.  But  a  board  of  education  shall 
.  not  collect  tuition  for  such  attendance  until  after  notice  there- 
of has  been  given  to  the  board  of  education  of  the  district 
where  the  pupils  reside.  Nothing  herein  shall  require  the  con- 
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sent  of  the  board  of  education  of  the  district  where  the  pupils  ' 
reside,  to  such  attendance." 

This  question  as  to  what  constitutes  "notice'*  and  when  the 
same  should  be  given,  has  been  thoroughly  discussed  in  the  case 
of  the  Board  of  Education  of  Thorn  Township  vs.  Board  of  Ed- 
ucation of  Liicking  Township,  Licking  County,  which  was  decided 
by  Judge  Fulton  in  1916  and  reported  in  20  0.  N.  P.  (n.  sn'  193. 
The  case  in  question  was  one  in  which  pupils  in  Licking  town- 
ship attended  school  in  Thorn  township  and  the  board  of  educa- 
tion of  Thorn  township  attempted  to  collect  tuition  from  the 
board  of  education  of  Licking  township  for  instruction  rendered 
to  the  pupils  in  question. 

The  case  is  practically  similar  to  the  one  before  us,  as  the 
claim  was  made  by  the  defendant  board  of  education  that  proper 
notice  had  not  been  given.  The  decision  in  this  case,  as  stated 
in  the  syllabus,  reads : 

"1.  The  notice  required  by  Section  7735,  which  permits 
children  residing  more  than  one  mile  and  a  half  from  the 
schools  to  which  they  are  assigned  to  attend  a  nearer  school 
in  another  district,  is  a  notice  from  the  board  of  education  of 
the  district  in  which  the  children  are  attending  to  the  board  of 
the  district  in  which  they  reside  that  a  claim  will  be  made  for 
their  tuition,  the  purpose  of  such  notice  being  to  give  the 
debtor  broad  opportunity  to  settle  the  claim  before  the  ex- 
pense of  suit  is  incurred. 

.  "2.  Knowledge  of  the  board  of  the  district  in  which  the 
children  reside  of  the  fact  that  they  are  attending  school  in  an 
adjoining  district  ana  acquiescence  therein  is  sufficient  to 
satisfy  the  requirement  as  to  notice." 

Commenting  further  in  discussing  the  case,  the  court  said: 

"  *  *  *  this  school  was  below  the  grade  of  a  high  school, 
and  so  it  comes  within  the  provisions  of  this  section  (7735), 
which  reads : 

*In  such  cases  the  board  of  education  of  the  district  in 
which  they  reside  must  pay  the  tuition  of  such  pupils  without 
an  agreement  to  that  effect.' 

"Now,  if  there  wasn't  anything  more  in  the  statute,  there 
would  be  no  question  about  it,  and  that  would  be  the  end  of  it. 
They  must  pay  it  without  any  agreement.  There  wasn't  any 
s[greement  made  about  the  schooling  of  the  children  at  all. 
TTlie  statute  says  that  they  must  pay  for  the  schooling  of  the 
children  although  without  any  agreement  so  to  do.  The 
statute  says : 

'But  a  board  of  education  shall  not  collect  tuition  for  such 
attendance  until  after  notice  thereof  has  been  given  to  the 
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board  of  education  of  the  district  where  the  pupils  reside. 
Nothing  herein  shall  require  the  consent  of  the  board  of  edu- 
cation of  the  district  where  the  pupils  reside  to  such  attend- 
ance/ 

"Now  this  matter  all  turns  upon  this  one  clause  in  this 
section : 

'But  the  board  of  education  shall  not  collect  tuition  for 
such  attendance  until  after  notice  thereof  has  been  given  to 
the  board  of  education  of  the  district  where  the  pupils  reside.' 
On  the  trial  of  the  case  before  the  jury  the  court  per- 
mitted evidence  to  be  given  of  all  the  notices  that  were  given 
whether  they  were  given  before  or  after,  or  when  they  were 
given  against  the  objection  of  counsel  for  defendant;  and 
counsel  for  the  defendant  seems  to  express  great  surprise  at 
the  holding  of  the  court  in  reference  to  the  meaning  of  this 
section. 

"The  court  held  that  this  section  meant  that  before  they 
could  bring  a  suit  to  collect  this  bill,  notice  must  be  given  the 
other  board,  and  that  without  that  notice  they  could  not  bring 
th^  action  at  all. 

"Now  there  was  no  question  but  what  notice  had  been 
given,  just  before  the  suit  was  brought,  that  a  suit  was  about 
to  be  brought,  or  would  be  brought,  unless  this  matter  was 
settled  before  suit,  and  other  notices  are  mentioned  and  de- 
scribed that  were  given  to  the  board  of  education  of  Licking 
township.' 

"  *  *  *  I  cannot  get  any  other  construction  out  of  these 
words,  'but  the  board  of  education  shall  not  collect  tuition  for 
such  attendance  until  after  notice  thereof  has  been  given,' 
than  that  they  imply  the  bill  has  already  been  made,  and  they 
have  a  right  to  have  notice  before  they  are  sued,  before  the 
expense  of  a  lawsuit  is  incurred,  and  to  settle  without  a  suit 
if  they  so  desire,  and  they  can  not  be  sued  until  this  notice  has 
been  given ;  and  I  think  that  is  as  far  as  this  section  goes ;  and 
as  far  as  this  section  is  concerned,  the  court  holds  that  notice 
was  given — not  only  a  notice  before  the  suit  was  brought,  but 
a  notice  was  given  *  *  before  *  *." 

In  the  case  in  question  the  court  further  said,  as  regards 
the  question  of  where  centralization  was  attempted: 

"Counsel  rely  considerably  upon  Section  7737,  which 
reads : 

'When  the  schools  of  a  district  are  centralized  or  trans- 
portation of  pupils  provided,  the  provisions  of  the  next  two 
preceding  sections  shall  not  apply.' 

"One  of  the  next  preceding  sections  is  7735  which  I 
have  just  read  and  quoted.  So  that  if  the  schools  of  the  dis- 
trict had  been  centralized,  there  is  no  question  but  what  sec- 
tion 7735  would  not  be  invoked  and  would  not  apply  in  this 
case.    But  the  schools  of  this  district  had  not  been  centralized. 
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*  *  *.    If  the  schools  had  been  centralized  in  the  township, 
then  Section  7735  could  not  be  invoked." 

In  the  case  which  you  have  submitted  there  was  a  proposed 
consolidation  or  centralization  about  which  there  was  more  or  less 
controversy  and  which  later  was  pronounced  as  null  and  void  by 
the  court.  Hence  the  matter  of  centralization  does  not  really  bear 
upon  the  question  at  hand,  the  entire  question  being  upon 
whether  notice  was  required  before  the  children  were  sent  to 
school  or  whether  notice  was  required  before  the  tuition  could  be 
collected.  The  court,  above  quoted,  has  decided  that  the  notice 
mentioned  in  Section  7735  is  only  such  notice  as  is  required  to 
be  given  prior  to  the  beginning  of  a  suit  and  not  before  the  pupils 
start  to  school,  but  any  time  after  such  tuition  service  has  been 
rendered,  but  before  a  suit  is  attempted.  This  decision  of  the 
common  pleas  court  of  Licking  County  was  later  affirmed  by  the 
court  of  appeals  in  the  following  memorandum  opinion  by  Judge 
Shields,  and  in  which  the  judges  concurred: 

"In  this  case  a  recovery  was  sought  by  the  plaintiff  for 
an  amount  claimed  to  be  due  from  the  defendant  below  for 
tuition  for  certain  children  residing  in  Licking  county,  Ohio, 
attending  at  said  plaintiff's  school  in  Perry  county,  Ohio. 

"Without  here  reciting  the  respective  claims  of  the  plain- 
tiff and  defendant  below  set  out  in  the  pleadings,  it  will  be 
sufficient  to  state  that  we  have  read  the  same  in  connection 
with  the  evidence  embraced  in  the  bill  of  exceptions  herein 
and  we  have  also  read  and  examined  the  opinion  of  the  trial 
judge  in  said  case,  submitted  with  the  papers  herein,  treating 
as  it  does  of  the  several  issues  raised  by  said  pleadings  and 
argued  by  counsel,  and  without  attempting  to  add  to  or  en- 
large upon  the  views  therein  expressed,  and  approving  the 
conclusion  therein  reached  as  to  the  liability  of  the  plaintiff 
in  error  to  the  defendant  in  error  for  said  tuition,  we  adopt 
the  opinion  and  judgment  of  the  court  of  common  pleas  as  the 
opinion  and  judgment  of  this  court,  and  it  follows  that  the 
judgment  of  said  court  of  common  pleas  will  be  affirmed." 

s 

Since  the  matter  has  been  decided  by  the  courts  that  notice 
contemplated  under  Section  7735  General  Code  is  a  notice  before 
suit  is  brought,  then  the  Board  of  Education  of  Paris  Township, 
Stark  County,  can  collect  the  tuition  in  question  from  the  Maple - 
ton  District,  Stark  County,  by  giving  notice  any  time  prior  to 
the  time  that  suit  might  be  brought,  and  such  notice  could  really 
be  given  at  this  time  and  still  be  valid  under  the  decision  herein 
quoted. 
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It  is  therefore  the  opinion  of  the  Attorney  General  that  (1) 
the  notice  required  by  Section  7735,  which  permits  children  re- 
siding more  than  one  mile  and  a  half  from  the  school  to  which 
they  are  assigned  to  attend  a  nearer  school  in  another  district,  is 
a  notice  from  the  board  of  education  of  the  district  in  which 
the  children  are  attending  to  the  board  of  the  district  in  which 
they  reside  that  a  claim  will  be  made  for  their  tuition,  the  pur- 
pose of  such  notice  being  to  give  the  debtor  broad  opportunity  to 
settle  the  claim  before  the  expense  of  suit  is  incurred;  (2)  that 
knowledge  of  the  board  of  the  district  in  which  the  children  re- 
district  and  acquiescence  therein  is  sufficient  to  satisfy  the  re- 
side of  the  fact  that  they  are  attending  school  in  an  adjoining 
quirement  as  to  notice. 


Since  the  Services  Rendered  by  the  County  Surveyor's  Office  in  Con- 
nection with  Improvements  Made  Under  the  Direction  of  Town- 
ship Trustees,  Constitute  a  Part  of  the  Official  Duties  of  the  Sur- 
veyor and  are  Chargeable  Against  the  Allowance  which  may  be 
Provided  in  Pursuance  of  Section  2787,  General  Code,  if  the 
Amount  Fixed  and  Allowed  by  the  County  Commissioners  is 
Found  Insufficient,  the  Proper  Course  is  by  way  of  an  Application 
to  a  Common  Pleas  Judge  for  an  Additional  Allowance. 


No.  378— (Opinion  Dated  June    9.  1919.) 

Hon.  Harry  S.  Core,  Prosecuting  Attorney,  Ottawa,  Ohio. 

Dear  Sir:    I  have  your  communication  requesting  my  opinion 
as  follows : 

"I  have  request  from  the  county  surveyor  in  his  letter 
which  I  am  inclosing,  with  reference  to  the  payment  of  his 
assistants  in  office  which  from  an  exhibit  shows  the  appoint- 
ment of  an  assistant  per  diem  at  $6.00,  while  working  at 
county  work,  under  Section  2707.  The  county  commissioners 
have  not  allowed  sufficient  money  to  pay  the  necessary  help 
for  the  office  and  the  fund  will  soon  become  exhausted  if  the 
surveyor  is  required  by  the  township  trustees  to  perform  the 
duties  imposed  on  him  by  order  of  the  trustees  in  road  im- 
provements, and  the  work  cannot  be  charged  entirely  to  the 
improvement  and  upon  collection  returned  to  the  salary  fund 
or  paid  directly  to  the  assistant  personally  in  charge  of  the 
improvement. 

I  have  advised  the  surveyor,  Mr.  Ford,  that  all  salaries 
paid  for  assistants  from  his  office  under  the  provisions  of  the 
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law  must  be  paid  from  that  fund  set  aside  by  the  commission- 
ers or  appropriated  by  the  court  and  set  aside  for  that  fund, 
and  that  the  work  is  chargeable  to  the  improvement  and  that 
the  return  of  the  collection  be  to  the  county  treasurer." 

The  surveyor's  letter  accompanying  your  communication  reads 
as  follows : 

"My  regularly  appointed  engineers  are  certified  on  the 
per  diem  basis. 

The  appropriation  of  the  county  commissioners  is  not 
sufficient  for  us  to  handle  the  work  required  of  us  by  the  town- 
ship trustees.  I  would  like  to  know  if  the  engineers  thus  em- 
ployed on  township  work  could  be  paid  by  townships,  requir- 
ing their  services  on  road  work  directly,  or  whether  their 
services  must  be  paid  out  of  the  appropriation  and  the  county 
reimbursed  by  the  township." 

The  matter  of  providing  funds  for  compensation  of  assistants 
and  employes  of  the  county  surveyor  is  governed  by  Section  2787 
as  found  in  the  enactment  of  1917  (107  O.  L.,  70,)  which  section  is 
as  follows : 

"On  or  before  the  first  Monday  of  June  of  each  year, 
the  county  surveyor  shall  file  with  the  commissioners  of  such 
county  a  statement  of  the  number  of  all  necessary  assistants, 
deputies,  draughtsmen,  inspectors,  clerks  or  employes  in  his 
office  for  the  year  beginning  on  the  first  Monday  of  Septem- 
ber next  succeeding  and  their  aggregate  compensation.  The 
county  commissioners  shall  examine  such  statement  and,  af- 
ter making  such  alterations  therein  as  are  just  and  reason- 
able, fix  an  aggregate  compensation  to  be  expended  therefor 
for  such  year.  Provided,  however,  that  if  at  any  time  any 
county  surveyor  requires  an  additional  allowance  in  order  to 
carry  on  the  business  of  his  office,  such  county  surveyor  may 
make  application  to  a  judge  of  the  court  of  common  pleas  of 
the  county  wherein  such  county  surveyor  was  elected;  and 
thereupon  such  judge  shall  hear  said  application,  and  if  upon 
hearing  the  same  said  judge  shall  find  that  such  necessity 
exists  he  may  allow  such  a  sum  of  money  as  he  deems  neces- 
sary to  pay  the  salaries  of  such  assistants,  deputies,  draughts- 
men, inspectors,  clerks  or  other  employes  as  may  be  required. 
Notice  in  writing  of  such  application  and  the  time  fixed  by 
such  judge  for  the  hearing  thereof  shall  be  served  by  the 
county  surveyor  five  days  before  said  hearing  upon  the  board 
of  county  commissioners  of  such  county ;  and  said  board  shall 
have  the  right  to  appear  at  such  hearing  and  be  heard  upon 
said  application  and  evidence  may  be  offered  both  by  the 
county  surveyor  and  the  county  commissiohers." 
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It  is  further  to  be  noted  that  various  provisions  of  the  highway- 
law  make  it  the  duty  of  the  county  surveyor  in  his  official  capacity, 
and  as  a  part  of  the  functions  of  his  office  to  perform  various  serv- 
ices in  relation  to  the  establishment  and  improvement  of  township 
highways,  so  that  such  services  so  performed  by  the  county  sur- 
veyor or  by  his  assistants,  engineers,  etc.,  are  services,  the  compen- 
sation for  which  is  to  be  made  in  pursuance  of  said  Section  2787 
General  Code,  supra. 

Without  attempting  an  exhaustive  enumeration  of  sections  con- 
ferring duties  upon  the  county  surveyor  in  reference  to  township 
road  improvements,  I  might  call  attention  to  Section  3298-6  author- 
izing the  trustees  to  order  the  county  surveyor  to  make  surveys, 
plans,  specifications,  etc. 

Section  3298-15k  provides  that  the  road  improvements  under- 
taken by  the  township  trustees  shall  be  done  under  the  general 
supervision  and  direction  of  the  county  surveyor,  etc. 

Also,  similar  provisions  are  made  in  Section  3298-31  and  vari- 
ous other  sections. 

Your  inquiry  raises  the  question  as  to  authority  for  charging 
to  the  township  the  amount  of  compensation  for  assistants  and  engi- 
neers of  the  county  surveyor's  force  when  working  upon  townshii^ 
roads,  which  inquiry  is  substantially  answered  by  the  provisions,  of 
Sections  2787  and  2788  General  Code  which  provide  for  the  method 
of  fixing  the  compensation,  and  further  that 

''after  being  so  fixed,  such  compensation  shall  be  paid  to 
such  persons  in  monthly  installments  from  the  general  fund 
of  the  county  upon  the  warrant  of  the  county  auditor." 

One  exception  to  this  provision  is  found,  however,  in  Section 

3298-15k  (107  0.  L.,  82),  which  provides: 

"The  work  shall  be  done  under  the  general  supervision 
and  direction  of  the  county  surveyor  and  he  may  appoint  some 
competent  person  or  persons  to  act  as  inspector  during  the 
construction  of  such  improvement.  The  person  so  appointed 
as  inspector  shall  receive  for  each  day  actually  employed  at 
such  work  a  sum  not  to  exceed  four  dollars  to  be  fixed  by  the 
county  surveyor  and  to  be  paid  out  of  any  fund  available  for 
the  construction  of  the  improvement  upon  the  order  of  the 
township  trustees  with  the  approval  of  the  county  surveyor.'' 

With  this  one  exception,  I  find  that  the  compensation  of  engi- 
neers and  other  assistants  of  the  surveyor  for  services  upon  town- 
ship improvements  is  payable  from  the  general  fund  of  tiie  county. 
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and  there  is  no  provision  for  charging  the  same  either  to  the  town- 
ship or  against  the  special  fund  available  for  the  improvement. 

Therefore,  since  the  services  rendered  by  the  surveyor's  office 
in  connection  with  improvements  made  under  the  direction  of  town- 
ship trustees,  constitute  part  of  the  official  duties  of  the  surveyor, 
and  are  chargeable  against  the  allowance  which  may  be  provided 
in  pursuance  of  Section  2787  General  Code,  I  advise  that  if  the 
amount  fixed  and  allowed  by  the  county  commissioners  is  found  in- 
sufficient, the  proper  course  is  by  way  of  an  application  to  the  Com- 
mon Pleas  iTudge  for  such  additional  allowance  as  the  duties  of  the 
office  make  necessary. 


SUPREME  COURT 


MOTION  DOCKET 

10120  —  Anthony  Pinkolman  vs. 
IVilliam  M.  Dean,  Recorder.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Lucas  county  to  certify  its 
record.    Overruled. 

10144— Elizabeth  Kuerze  vs.  The 
Western  German  Bank  et  al.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Hamilton  county  to  cer- 
tify its  record.     Sustained. 

10159 — Columbia  Graphophone  Co. 
vs.  Sarah  E.  Slawson.  Motion  for  an 
order  directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  record. 
Sustained. 

10160 — Columbia  Graphophone  Go- 
vs. F.  S.  Federman.  Motion  for  an 
order  directing  the  court  of  appeals 
■of  Cuyahoga  county  to  certify  its 
record.     Overruled. 

10161— The  Board  of  County  Com- 
missioners of  Cuyahoga  county  vs. 
State  of  Ohio  ex  rel.  William  J.  Smith. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Cuyahoga  county 
to  certify  its  record.     Overruled. 

10162— The  ViUage  of  Bedford  vs. 
Nellie  Keevan.  Motion  for  an  order 
directing  the  court  of  appeals  of  Cuy- 
ahoga county  to  certify  its  record. 
Overruled. 

10163 — The  Industrial  Commission 
of  Ohio  vs.  Marcus  G.  Evans,  Judge. 
Demurrer  to  answer  in  Cause  No. 
16037  on  the  General  Docket.  De- 
murrer sustained. 

10164— Otho  W.  Kennedy,  Admr., 
vs.  I.  N.  Latchaw.  Motion  by  plain- 
tiff to  dispense  with  printing  record 
in  Cause  No.  16232  on  the  general 
docket.    Sustained. 

10167-^James  W.  Jackson  vs.  The 
John  Douglas  Co.    Motion  by  defend- 


ant to  affirm  judgment  of  court  of 
appeals  in  Cause  No.  16295  on  the 
general  docket.    Overruled. 

10169— John  Graf  vs.  Daniel  Schu- 
ler  et  al.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Putnam 
county  to  certify  its  record.  Over- 
ruled. 

10174 — Kaufman  Koppel  vs.  Ferdi- 
nand Bader,  Sheriff  of  Hamilton 
county.  Motion  by  plaintiff  for  stay 
of  execution  in  Cause  No.  16338  on 
on  the  general  docket.  Allowed;  bond 
17500  to  approval  of  Clerk  of  the 
Court  of  Appeals  of  Hamilton  county. 
Overruled. 

10176 — In  the  matter  of  the  excep- 
tions of  the  prosecuting  attorney  of 
Hamilton  county  in  the  case  of  The 
State  of  Ohio  vs.  Luther  Goodman. 
Motion  for  leave  to  file  a  bill  of  ex- 
ceptions to  the  common  pleas  court  of 
Hamilton  county.  Overruled. 
GENERAL  DOCKETF 

16034— J.  H.  Wells  vs.  Myrtle  Van 
Nort.   Cuyahoga.    Judgment  affirmed. 

16152— Albert  F.  Elms  vs.  Bert 
Flick.  Mahoning.    Judg^nent  affirmed. 

16176 — The  Industrial  Conunission 
of  Ohio  vs.  Anna  Pora.  Mahoning. 
Judgment  affirmed. 

16182 — Hiram  L.  Uncapher,  Admr. 
vs.  Eli  M.  West,  Recorder,  et  al. 
Franklin.  Judgment  reversed  and 
cause  remanded. 

16212.— William  Ringert  vs.  Cleone 
All  worth  Walters  et  al.  Marion. 
Cause  dismissed,  there  being  no  con- 
stitutional question  involved. 

16295 — James  W.  Jackson  vs.  The 
John  Douglas  Company.  Hamilton. 
Petition  in  error  dismissed  on  the 
ground  that  no  constitutional  question 
is  involved. 
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NEW  CORPORATIONS 

Bolivar-Ninth  Co.,  Cleveland,  $120,- 
000.  George  W.  Hale.  Frederick  L, 
Hole.  George  A.  Bottger,  L*.  A.  Kraus, 
E.  K.  Cnrtlss.     (Garage.) 

H.  Poll  Electric  Co.,  Toledo,  $10,000. 
Henry  Poll.  Charles  H.  Steele,  Clar- 
ence L.  Manschreck,  Harry  S.  Plunk- 
ett,  Bessie  Poll. 

Pacco  Chemical  Co.,  Cleveland,  $10,- 
000.  W.  A.  Hare,  C.  W.  Walker,  E.  K. 
Harston,  L.  P.  Bruhn,  John  Plauken- 
horn,  t 

Pompeian  Co..  Cleveland,  $1,000.  A. 
C.  Carpenter,  M.  O.  Hart.  Charles  H. 
Kay.  0.  F.  Leopold,  W,  W.  Wheeler. 
(Toilet  articles.) 

My^rs  Spark  Plug  Co.,  Toledo,  $100,- 
000.  Hubert  A.  Myers,  A.  S.  Hickok, 
C.  F.  Eisenhour,  A.  S.  Close,  Clarence 
B.  Keemer. 

Haber-Dashy  Co.,  Cincinnati,  $75,- 
OOO.  Al.  F.  Guethlein,  Irene  Schlicht. 
Charles  E.  Domette,  Adelaide  E.  Au- 
berger.  John  M.  McCaslin.  (Haber- 
dashery.) 

Eaton  Mortgage  Co.,  Cleveland, 
^  $150,000.  H.  O.  PesheV.  A.  R.  Edger- 
ton.  R.  H.  Brlcker,  J.  G.  Bricker,  J.  H. 
Venneman. 

Buyers'  and  Sellers*  Realty  &  Se- 
^'Jrity  Co .  Cleveland,  $75,000.  Vincent 
Dudas,  Oscar  Foote,  Perry  D.  Cald- 
well. C.  T.  Kirkbride,  D.  L.  Schv^ab. 

Allied  Auto  Sales  Co.,  Columbus, 
JIO.OOO.  Russell  Knepper,  H.  H.  Plat- 
ter. Don  K.  Martin,  Halbert  B.  Blakey, 
Don  K.  Gould. 

Barry  Realty  Co.,  Toledo,  $10,000. 
Oscar  J.  Smith,  B.  Swisher,  Helen 
Christopher.  G.  M.  Dean,  C.  W.  F. 
Kirkley. 

True  Value  Realty  Co.,  Toledo,  $5,- 
'OO.  Edmund  L.  Krause.  Helen  Wal- 
inski.  Peter  A.  Bykow^ki,  A.  A.  Paw- 
lowski,  Doris  F.  Hubbard. 

Automotive  Publishing  Co.,  Cleve- 
land, $10,000.  W.  A.  TenWinkel,  F.  C. 
Wittlch,  E.  T.  Nicholson,  W.  J.  Noss, 
Peter  P.  Mokris. 

Cardington  Farmers'  Exchange  Co., 
Cardington,  $60,000.  Arthur  Sellers, 
P.  M.  Curl,  H.  A.  Newcomer,  W.  A. 
Stager,  G.  H.  Sellars.  '1   S.  Coomer. 


Stony  Ridge  Lumber  &  Supply  Co... 
Stony  Ridge,  $15,000.  John  F.  Warns, 
Augustine  L.  Elliott,  John  R.  Emch, 
George  W.  Henning,  Fred  E.  Henning. 

Dalton-Webb  Optica.  Co.,  Toledo,. 
$25,000.  F.  J.  Dalton,  C.  V.  Webb,  F. 
E.  Brand,  W.  I.  Webb,  Elmer  E.  Davis. 

Benjamin  Studio  Grand  Co.,  Cincin- 
nati, $10,000.  Fred  DeLlsle,  Rose 
Goldstein,  Carrie  B.  Hamburger,  Ra- 
chel  Mork,  Hannah  Benjamin. 

Acme  Tire  and  Repoir  Co.,  Circle- 
vllle,  $10,000.  John  Paskell,  P.  L. 
VanAtta,  Samuel  Paskell,  I.  M.  Eddy^ 
Arthur  W.  Paske?' 

A.  G.  Cuthbert  Co.,  Sandusky,  $20. 
000.     A.  G.  Cuthbert,  J.  G.  Lizars,  M. 
V.  Cuthbert,  C.  L.  Burden,  R.  B.  Fish 
er.    (Building  boats,  nautical  supplies,, 
etc.) 

Atlas  Tobacco  Co.,  Dayton,  $10,000. 
Frederick  Zuckerman,  Anton  Novot- 
ny,  Frank  C.  Hennessy,  William  B. 
Unger,  K.  Unger. 

Dayton  Steel  Co.,  Dayton,  $125.00a. 
C.  F.  Sclmee,  John  C.  Grimm,  F.  I. 
Russ,  Charles  Schnackel,  C.  W.  Perry. 

Fabrics  Manufacturing  Co.,  Dayton. 
$25,000.  Charles  E.  Comer,  Jacob 
Brodsky.,  Horace  C.  Trehame,  Fallls 
Knvth,  Robert  K.  Landis. 

Gibson  Realty  Co.,  Cincinnati.  $250.- 
000.  John  C.  Hermann,  Edwards 
Ritchie,  James  P.  Orr,  H.  C.  McLaugh- 
lin, C.  A.  Hinsch. 

Hudson  Rubber  Co.,  Clevelandr 
$100,000.  J.  R.  Goslee,  B.  F.  Goslee,  F. 
W.  O'Brien,  John  Connolly,  John  Sam- 
sey. 

Myr-Mil  Chemical  Laboratories  Co, 
Dayton,  $25,000.     Samuel  L.  Finn,  Ed- 
ward H.  Runshe.  Willett  Arnold,  Wa' 
ter  Wenger,  Grace  Pierce. 

Newton  Falls  Builders'  Supply  Co.,. 
Newton  Fails.  $5,000.  George  P.  Filli- 
us,  Sara  Petty,  Isabelle  S.  Taylor, 
Samuel  P.  Mango,  J.  H.  Fitch,. Jr. 

Richvein  Coal  Co.,  Cincinnati,  $50, 
000.  Carl  S.  Rankin,  E.  M.  Radway. 
George  Stugard,  M.  L.  McDonnell,  L. 
M.  Schulte. 

Reliance  Savings  &  Loan  Co.,  Cleve- 
land, $1,000,000.  C.  A.  Alexander,  Quay 


349 


350 


Department  Repoets 


H.  Findley,  Trafton  M.  Dye,  M.  I.  Bue- 
low,  I.  M.  ]M[cDonough.  t 

Ravenna  Building  Co.,  Cleveland, 
$5,000.  Sol  Yudkoff,  J.  Theodore 
Smith,  Jacob  Hyman,  M.  B.  Loomis,  N 
B.  Streator 

Spencer  Commercial  Club  Co., 
Spencer,  $100.  George  E.  Roberts,  J. 
H.  Fishei.  TV.  G.  Reese,  C.  R.  Aldrich, 
Geo.  C.  Bouthinon. 

Univeraal  Woolen  Mills  Co.,  Cleve 
land,  $100,000.  Charles  F.  Schaefer, 
Robert  P.  Schmidt,  E.  F.  Marcha,  Wm. 
F.  Zieger,  W.  I.  Snider. 

Valentine  Rubber  &  Supply  Co., 
Cleveland,  $25,000.  R.  F.  Valentine, 
M.  B.  Valentine,  Frank  R.  Blakesleo, 
F.  W.  Valentine,  O.  E.  Schultz. 

P.  A.  McHugh  Seating  Co.,  Cleve- 
land, $50,000.  S.  W.  Sangster,  Don 
R.  Sipe,  Wm.  M.  Munroe,  J.  M.  Hardy, 
Joseph  Denbe. 

Arnold  Rubber  Co.,  Ravenna,  $100,- 
000.  George  Hopkinson,  Helen  A.  Hop- 
kinson,  C.  W.  Averell,  Helen  F.  Aver- 
ell,  H.  W.  Arnold. 

Coup  Realty  Co.,  Cleveland,  $10,000. 
John  L.  Cannon,  Ben  B.  Wickham,  A. 
L.  Welch,  M.  L.  TeLoeken,  H.  E. 
Werner. 

Quincy  Savings  and  Loan  Co.,  Cleve- 
land, $500,000.  E.  R.  Dolin,  W.  F 
Maurer,  Reuel  A.  Lang,  Thomas  J 
Day,  John  A.  Nally. 

Baum  Realty  Co.,  Cleveland,  $10, 
000.  B.  R.  Dolin,  W.  F.  Maurer,  Reuel 
A.  Lang,  Thomas  J.  Day,  John  A 
Nally. 

Slovak  Real  Estate  Co.,  Bellaire,  $1, 
000.  John  Zilka,  Leo  Palkovic,  Mike 
Klempa,  Anton  Mikulis,  Julius  Bron 
citz. 

Claridon  Oil  and  Gas  Co.,  Marion 
$40,000.  Daniel  W.  Murphy,  F.  R 
Geer,  Frank  V.  Murphy,  W.  W.  Kline 
felter,  Harry  E.  Hessberger. 

Cleveland   Instrument     Co.,    Cleve 
land,  $50,000.     J,  R.  Snyder,     E.     W 
Boaz,  A.  L.  Pollack,  A.  C.  Bentell,  Joe 
DeOree. 

Bowery  Land  and  Improvement  Co., 
Akron,  $200,000.  Francis  Seiberllng, 
Etta  Hamlen,  W.  E.  Slabaugh,  R. 
Brannan,  Robert  Guinther. 

Residence  Building  Co.,  Cleveland, 
$100,000.  John  A.  Nieding,  C.  E.  Ma- 
hon,  E.  I.  Games,  H.  D.  Burnett,  E.  M. 
Bleil. 

Sloan  &  Sook  Co.,  Carrollton,  $100,- 
000.  Wm.  J.  Sloan.  A.  P.  Huey,  H.  P. 
Atwell,  Paul  H.  Zook,  W.  L.  Handley. 

Ohio  Clay  Products  Co.,  Uhrichs- 
ville,  $10,000.    A.  R.  Ackerman.  Thos. 


F.  Turner,  H.  B.  Webber,  Gertrude 
Kellogg,  Frank  B.  Melchior. 

Norwood  Paint  and  Glass  Co.,  Nor- 
wood, $10,000.  Joseph  Salman,  Harry 
M.  Stuhlbarg,  Molly e  S.  Dorfman,  Min- 
nie Salman,  Miriam  Stuhlbarg. 

Victory  Realty  Co.,  Cincinnati,  $10.- 
000.  Harry  J.  Bnneking,  Norbert  B. 
Enneking,  Addie  C.  Mayer,  Anastasia 
Dohan,  Ann  Louise  Gessing. 

Industrial  Tool  &  Supply  Co.,  Cleve- 
land, $10,000.  M.  Robert  Kauflman, 
S.  V.  Kauffman,  E.  M.  Chaloupka,  A. 
W.  Haiman.  E.  F.  Spumey. 

Ohio  Industrial  Endowment  Fund 
Co.,  Columbus,  $200,000.  Robert  V. 
Huggins,  Lemuel  D.  Lilly,  William 
Seidensticker,  Albert  S.  Barnes,  W.  E. 
Weeks. 

Putmar  Oil  Co.,  Cincinnati,  $96,000. 

E.  H.  Matthews,  J.  W.  Matthews,  R.  E. 
Pace,  E.  R.  Donohue,  F.  O.  Valentine. 

Stryker  Lumber  Co.,  Stryker,  $10.- 
000.  J.  E.  Alspaugh,  W.  D.  Campbell. 
S.  L.  Campbell,  W.  H.  Campbell,  J.  W. 
Campbell. 

Service  Construction  Co.,  Cleve- 
land, $100,000.  Horatio  Ford.  M.  L 
Thomsen,  F.  A.  Henry,  N.  I.  Young, 
M.  H.  Gallagher 

American  Liability  Co..  Cincinnati. 
$200,000.     J.  Ambrose  Johnston,  Wm. 

B.  Schawe.  Wm.  F.  Fowler,  Wm.  R. 
Sanders,  Burton  B.  Tuttie.  (Insur- 
ance.) 

Aurora  Service  Co..  Aurora,  $10,000. 
Lee  H.  Gould,  Wm.  T.  Bishop.  C. 
Thomas,  George  Wyman.  John  H. 
Smart.     (Electrical   power.) 

Ever-Wear  Tire  Co.,  Toledo.  $5,000. 
Herman  Saxon,  James  M.  Latham, 
Joan  Stevenson,  Sidney  H.  Dreyfus, 
Joseph  O.  Eppsteln. 

Fifth-Naghten  Co..  Columbus,  $60.- 
000.  O.  A.  Miller,  K.  D.  Wood.  F.  E. 
Miller,  Albert  M.  Miller,  T.  C.  Morris. 
(Real  estate.) 

Frey  Fischer  Furniture  Co..  Cleve- 
land. $40,000.  L.  J.  Kohn,  J.  S.  Kohn. 
L,  M.  Young,  Charles  E.  Phipps,  H.  G. 
Freiberger. 

Grace-Lynn  Co.,  Cleveland.  $100,000. 

F.  H.  Grace,  H.  A.  Lynn,  J.  R.  Robin- 
son, A.  F.  Gaughan,  George  T.  Bauder. 
(Points,  varnishes,  rootling,  etc.) 

Kimball-Childs  Realty  Co..  Akron. 
$25,000.    E.  G.  Kimball.  Fred  T.  ChUds. 

C.  S.  Rhoads.  H.  K.  Rose,  Vemie  G. 
Kimball. 

Louis  Medalie  Co.,  Cleveland,  $10,- 
000.  Albert  Mendelson,  Louis  Medalie. 
Charles  Marcus,  F.  C.  Russell,  A.  B. 
Strimple. 
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Hercules  Process  Co.,  Cleveland, 
$10,000.  Wm.  D.  Root,  C.  F.  Groth, 
James  F.  Connors,  Jr.,  R.  B.  Oliver, 
Garrett  Stevens.  (Paints,  oils,  var- 
nishes, etc.) 

Home&teal  Mortgage  &  Realty  Co., 
Mount  Vemx>n,  $50,000.  C.  F.  Colville. 
3.  B.  Williams,  Ralph  C.  Ringwalt, 
James  Israel,  W.  J.  Sperry,  John  W. 
Rudin. 

Lucky  Rose  Oil  Co.,  Canton,  $100,- 
000.  Charles  Seemann,  Hazel  See- 
man.  Louis  Silen,  Jacob  A.  Lucky,  Cal- 
vin Seemann. 

Metals  Welding  €o.,  Cleveland, 
$200,000.  Frank  H.  Ginn,  W.  B.  Cock- 
ley.  James  P.  Wood,  W.  T.  Kinder, 
King  Tolles. 

Newton  Steel  Co.,  Newton  Falls, 
$3,000,000.  Edw.  F.  Clark,  John  W. 
Ford,  Harold  A.  Taylor,  J.  H.  Fitch, 
Jr.,  C.  A.  Manchester. 

Northern  Manufacturing  Co.,  Tippe- 
canoe City,  $100,000.  A.  R.  Garver,  J. 
C.  Garver,  Thomas  H.  Canby,  Charles 
O.  Davis,  John  H.  Rohrer,  Lorln  E. 
Coppock,  Ira  D.  Crow,  Fred  N.  Lee. 
(Furniture,  wood  products,  etc.) 

Neu-Way  Realty  Co.,  Cincinnati, 
$10,000.  E.  H.  Thompson,  J.  Sagmeis- 
ter,  J.  Hardebeck,  M.  K.  Gill,  C.  Hein. 

Provident  Mortgage  Co.,  Columbus, 
$10,000.  C.  M.  Werner,  L.  Bergin,  E. 
C.  Bauer,  M.  MacConathy,  Elmerson  L. 
Taylor. 

Reilly  Manufacturing  C^.,  Columbus, 
$20,000.  John  J.  Reilly,  A.  Bringard- 
ner,  S.  W.  Deilly,  M.  P.  Bringardner, 
E.  W.  Bringardner.  (Machinery,  cold 
drawn  steel  bars. 

Rockwell  Co.,  Kent,  $100,000.  BenJ. 
A.  Gage,  Wm.  J.  Dawley,  L.  J.  Wash- 
bum,  F.  I.  Wilson,  Francis  R.  Marvin. 

Stull-Boylson  Co.,  Fremont,  $25,000. 
J.  H.  StuU,  M.  G.  Thraves,  J.  W.  Bol- 
Inger.  W.  S.  Patterson,  W.  W.  StuU. 

Shuer-Woodruff  Iron  and  Metal 
Co.,  Toledo,  $5,000.  Louis  Shuer,  Mey- 
er J.  Woodruff,  Louis  S.  Woodruff,  An- 
na Woodruff,  Millie  Woodruff. 

Toledo  Workmen's  Consumers'  Co- 
operative Society  Co.,  Toledo,  $30,000. 
Wilmer  S.  Akley,  M.  B.  Atwater,  Jas. 
Simpson,  Homer  Brown,  Walter 
Manns,  Rose  Anna  Brown,  Ruth  Miller, 
J.  C.  Miller.     (General   stores.) 

West  Lafayette  Oil  and  Gas  Co., 
West  Lafayette,  $20,000.  S.  J.  Bell.  A. 
U  Pouts,  W.  T.  Naragon,  Welker 
Beast,  B.  A.  Leighninger. 

Weber-McGavin  Furniture  Co., 
Voungstown,  $10,000.     J.  S.  McGavin, 


Wm.  E.  McGavin,  Catherine  Snyder,  C. 
C.  Weber,  Sara  A.  Baker. 

West  Vernon  Hospital  Co.,  Mt.  Ver- 
non, $30,000.  Stanton  E.  Deeley,  Benj. 
C.  Deeley,  Wm.  S.  Deeley,  Banner  M. 
Allen,  Jamee  Israel. 

Youngstown  Specialty  Co.,  Youngs- 
town,  $50,000.  H.  S.  W.  Goldberg,  C. 
M.  Symons,  Sam  Goldberg,  Joseph  Wil- 
koff,  Leo  S.  Wilkoff. 

Beaver  CJoal  and  Clay  Co.,  Cleve- 
land, $300.  H.  A.  Couse,  L.  C.  Shields, 
V.  J.  Warren,  C.  Harrington,  M.  Ander- 
son. 

Williams  Lunch  Co.,  Cleveland,  $10,- 
000.  Leo  Felt,  H.  H.  Elder,  R.  E.  Mc- 
Masters,  Noah  S.  (]k)od,  William  Ste- 
vens. 

Large  &  Roomy  Ovrrall  Manufactur- 
ing Co.,  Cincinnati,  $50,000.  William 
Levy,  Jess  Ray,  Dora  Levy,  Sara  F. 
Ray,  A.  W.  Nelson. 

United  Valve  &  Motor  Parts  Manu- 
facturing Co.,  Cleveland,  $100,000.  T. 
J.  Carlen,  L.  L.  Rood,  Patrick  C.  La- 
vey,  Richard  E.  Murphy,  Fred  B.  Gef- 
ber. 

Cleveland  Bake-Rite  Co.,  Cleveland, 
$50,000.  C.  B.  Bayly,  Charles  F.  Zim- 
mer,  Herbert  B.  Orr,  Philip  Schnei- 
der, Fritz  Ammann. 

Lake  Erie  Metal  Products  Co:, 
Cleveland,  $20,000.  John  P.  Kalma, 
James  F.  Stmad,  Jennie  Stmad,  Frank 
J.  Andel,  Frances  Harris. 

Eyrich  Realty  and  Building  Co^  Cin- 
cinnati. $2,500.  Edwin  H.  Eyrich,  Geo. 
F.  Eyrich,  Jr.,  Mary  A.  Deremo,  David 
P.  Schorr,  George  F.  Eyrich,  Sr. 

Joseph  Herzstam  Co.,  Dayton,  $200,- 
000.  Joseph  Herzstam,  Cora  R.  Herz- 
stam, S.  H.  Kehoe,  Sarah  Rosenthal, 
Sidney  G.   Kusworm. 

B.  R.  Building  Co.,  Toledo,  $30,000. 
George  W.  Ritter,  R.  M.  Hoi  man,  M. 
^f.  McGowan,  Lee  H.  Schminck,  Larry 
Pevan. 

Bituman  Products  Co.,  Columbus, 
$10.00.  Herman  R.  Tlngley,  Stewart 
A.  Hoover.  D.  C.  Throckmorton,  Dana 
F.  Reynolds,  Howard  B  Monett. 

North  High  Realty  Co.,  Columbus, 
$50,000.  Charles  E.  Blanchard.  Ar- 
thuh  S.  Burket,  Maurice  V.  Kessler, 
E.  S.  Morton,  I.  Smith. 

McArthur  Realty  Co.,  Cleveland, 
$10,000.  J.  H.  McArthur,  M.  De- 
Vaughn,  A.  H.  Throckmorton,  M.  J. 
Mon-ahan,  John  A.  Lombard. 

Victor  Oil  &  Paint  Co.,  Cleveland, 
f^oo.OOO.  Carl  F.  Shuler.  Catherine 
Murman.  F.  H.  Pelton.  William  Wana- 
maker,  C.  E.  Curphey. 
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Roberts-Brenneman  Coal  Co.,  Tole- 
do, 125,000.  O.  S.  Roberts,  Mrs.  E.  O. 
Roberts.  E.  O.  Roberts,  C.  B.  Ervin,  S. 
J.  Jones. 

Stitt  Oil  &  Gas  Co.,  Columbus,  $10,- 
000.  Harvey  C.  Garber,  C.  W.  Cris- 
well,  B.  F.  Stitt,  S.  A.  Hoskins,  I.  A. 
Lytle. 

Spence  Realty  Co.,  Cleveland,  |10,- 
000.  W.  T.  Spence,  Florence  A. 
Spence.  Greorge  E.  Spence,  H,  Blackett, 
M.  E.  Blackett. 

Mutual  Supply  Co.,  Cincinnati,  $10,- 
000.  Charles  J.  Hunt,  O.  W.  Bennett. 
Norwood  J.  Utter,  C.  W.  Eaton,  Ger- 
trude M.  Glandorf. 

Toledo  Enamel  Wire  Products  Co., 
Toledo,  $14,000.  Jerome  Ackerman, 
Seymour  Hirsch,  George  H.  Beckwith, 
L.  W.  Wickenden,  L.  Van  Luven. 

Central  Engineering  Co.,  Dayton, 
$25,000.  James  K.  Davis,  M.  O.  Swine- 
hart,  L.  I.  Anderson,  C.  E.  Landis,  Ro- 
land G.  Landis. 

Buokingham  Coal  Co.,  Columibus, 
$25,000.  Ralph  G.  Martin,  E.  S.  John- 
ston, E.  Hauck,  J.  A.  Rogers,  D.  N. 
Postlewaite. 

Business  Realty  Co.,  Youngstown, 
$100,000.  W.  J.  Roberts,  J.  R.  Row- 
land, John  T.  Harrington,  J.  W.  Black- 
bum-,  Donald  J.  Lynn. 

Rockport  Greenhouse  Co.,  West 
Park.  $100,000.  A.  C.  Bartter,  Jay  A. 
Tousley,  Samuel  J.  Zupnick,  E.  C. 
Buechler,  Walter  S.  Kassulker. 

Cartwright  Manufacturing  Co.,  To- 
ledo, $25,000.  Richard  D.  Logan,  El- 
lepy  G.  Bean.  Percy  F.  Thomas,  Fred- 
erick N.  Gaines,  Charles  H.  Lemon. 

Toledo  Pickle  Co.,  Toledo,  $10,000. 
Henry  J.  Hainbuch,  Frank  A.  Murphy, 
Ernest  F.  Keller,  Frank  Henry  Hain- 
buch, George  V.  Strobel. 

Herbold  Co.,  Canton,  $25,000.  C.  J. 
Herbold,  S.  B.  Herbold,  J.  Filetson, 
J.  H.  Rainsberger,  Helen  B.  Sommer. 

Gleinster-Mould  Plating  Co.,  Lake- 
wood,  $5,000.  R.  A.  Lawrence,  C.  D. 
Reich,  H.  H.  Felsman,  S.  W.  Poppleton, 
R.  B.  Gold. 

Simplex  Shower  Bath  Co.,  Mans- 
field, $15,000.  H.  W.  Patrick,  T.  A. 
Gruber,  W.  A.  Kagey,  Charles  A.  Ho- 
gan,  H.  N.  Silcott,  Carlton  McVey, 
Harry  V.  Downs,  M.  B.  Kagey. 

Inci-x»«ftes 

Gardner-Bryan  Co.,  Cleveland.  $50,- 
000  to  $100,000. 

Stark  Baking  Co.,  Canton,  $25,000 
to  $75,000. 


Toledo  Electric  Sales  Co.,  Toledo^ 
$50,000   to    $75,000. 

First  Savings  &  Loan  Co.,  Massil 
Ion,  $5,000,000  to  $10,000,000. 

Bryan  Screw  Machine  Products  Co., 
Bryan,  $50,000  to  $100,u00. 

Gillen-McVean  Furniture  Co., 
Youngstown,  $20,000  to  $50,000. 

Hoover  Suction  Sweeper  Co.,  Norta 
Canton,  $1,000,000  to  $^,000,000. 

Central  Steel  Co.,  Masslllon,  $5,000, 
000  to  $7,500,000. 

Ashville  Grain  Co.,  Ashville,.  $25,000 
to  $50,000. 

Heavy  Hardware  Co.,  Toledo,  $30,- 
000  to  $70,000. 

Ohio  Paper  Box  Co.,  Cincinnati,  $25.- 
000  to  $56,000. 

Washin^on  Silica  Sand  Co..  Wash- 
ington, $:iO,000  to  $75,000. 

Reserve  Square  Realty  Co.,  Cleve- 
land, $10,000  to  $200,000. 

Brouse  Skidmore  Grain  Co.,  Cincin- 
nati, $12,000  to  $25,000. 

Victory  Hotel  and  Theatre  Co.,  Ak- 
ron. $10,000  to  $600,000. 

Allen  Motor  Co.,  Fostoria,  $1,500,000 
to  $3,000,000. 

Erie  Tire  &  Rubber  Co.,  Cleveland, 
$1,000,000  to  $4,000,000. 

Fanger  Beet  Harvester  Co.,  Toledo, 
$50,000  to  $100,000.  . 

Winner  Cord  Tire  &  Rubber  Co., 
Cleveland,  $1,000  to  $1,000,000. 

Wilson  &  Painter  Electric  Co.,  Can- 
ton, $30,000  to  $50,000. 

Buckhorn  Coal  Co.,  Cleveland,  $10.- 
000  to  $30,000. 

Cleveland  Macaroni  Co.,  Cleveland, 
$1,000,000  to  $4,000,000. 

Co  )imbus  Climax  Rubber  Co.,  Co- 
lumbus, $200,000  to  $300,000. 

East  Ohio  Lumber  Co.,  Niles,  $100,- 
000  to  $175,000. 

Fairmount  Tool  &  Forging  Co., 
Cleveland,  $100,000  to  $500,000. 

London'-Orrville  Co.,  Columbus,  $1,- 
000,000  to  $1,250,000. 

Morse-Crable  Coal  &  Supply  Co.. 
Cleveland,  $25,000  to  $100,000. 

Middle  Point  Equity  Exchange  Co., 
Middle  Point,  $20,000  to  $40,000. 

Moraine  Park  School,  Dayton,  $5,000 
to  $100,000. 

Sober  Oil  &  Gas  Co.,  Dover,  $10,000 
to  $25,000. 

Decrease 

Realty  Benefit  Co.,  Akron,  $250,000 
to  $10,000. 

Electri-Cut  Manufacturing  Co.,  Can- 
non. $75,000  to  $5,000. 


PUBLIC  UTILITIES  COMMISSION 
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No.  1671 — ^In  the  Matter  of  the  Applicati<m  of  Chesi^eake  and 
Lawrence  County  Telephone  Company  to  Issue  Certain  Notes 
Secured  by  a  Mortgage.    Prayer  Granted. 


(Dated  June  13,  1919.) 

This  day,  (the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary) ,  this  matter  came  on  for  final  consideration  upon  the 
application  of  R.  C.  Cassady,  trading  as  the  Chesapeake  and  Law- 
rence County  Telephone  Company,  asking  the  approval,  by  this 
Commission,  of  his  making  and  issuing,  upon  November  fifteenth, 
1917,  of  three  promissory  notes,  bearing  interest  at  the  rate  of  six 
per  centum  per  annum,  and  maturing  upon  the  fifteenth  day  of 
November  in  the  years  1920,  1921  and  1922,  of  the  principal  sum  of 
two  hundred  and  eighty  dollars  each,  being  three  of  five  such  notes 
(of  which  two  have  since  been  paid  and  discharged)  issued  by  the 
said  R.  C.  Cassady  as  evidence  of  his  indebtedness  for  the  deferred 
payments  of  the  consideration  by  him  agreed  to  be  paid  for  the 
property  and  assets  of  The  Ohio  Valley  Telephone  Company,  the 
acquisition  of  which,  so  far  as  it  had  the  authority  so  to  do,  was 
consented  to  and  aproved  by  this  Commission  by  order,  this*  day 
made  and  entered,  in  proceeding  No.  1672 : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  filed  herein  and 
its  inquiries  and  investigations  thereupon,  and  for  the  purposes  of 
this  proceeding,  that  the  property  so  acquired  by  the  applicant  was 
reasonably  worth  the  consideration  paid  therefor,  and  that  the  issue 
of  applicant's  said  promissory  notes  was  reasonably  required  and 
necessary  for  the  acquisition  of  property,  actually  to  be  used  and 
useful,  in  the  prosecution  of  applicant's  public  utility  business,  for 
the  service  and  convenience  of  the  public,  and  is  satisfied  that,  in- 
sofar as  it  has  the  authority  so  to  do,  it  should  now  cons.ent  to  and 
approve  the  making  and  issuing  of  said  notes.    It  is,  therefore. 

Ordered,  That  in  so  far  as  it  has  the  authority  so  to  do,  this 
Commission  does  now,  and  hereby,  formally  consent  to  and  approve 
the  making,  by  the  said  R.  C.  Cassady,  trading  as  the  Chesapeake 
and  Lawrence  County  Telephone  Company,  and  the  issuing  to  The 
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Ohio  Valley  Telephone  Company,  of  three  promissory  notes,  (dated 
November  fifteenth,  1917,  bearing  interest  at  the  rate  of  six  per- 
centum  per  annum,  secured  by  a  chattel  mortgage  upon  the  property 
theretofore  of  said  The  Ohio  Valley  Telephone  Company,  and 
maturing,  serially,  upon  the  fifteenth  day  of  November,  one  in 
1920,  one  in  1921  and  one  in  1922),  of  the  principal  sum  of  two 
hundred  and  eighty  dollars,  ($280.00),  each.    It  is  further 

Ordered,  That  the  findings  hereinbefore  "set  forth  shall  not  be 
binding  upon  this  Commission  in  any  future  proceeding  involving 
the  service,  rates  or  value  of  the  property  of  the  said  Chesapeake 
and  Lawrence  County  Telephone  Company. 


No.  1672 — ^In  the  Matter  of  the  Joint  Application  for  the  Approval 
of  the  Sale  of  the  Assets  of  The  Ohio  Valley  Telephone  Company 
to  the  Chesapeake  and  Lawrence  County  Telephone  Company. 
Prayer  Granted. 


(Dated  June  13,  1919.) 

This  day,  (the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary),  this  matter  on  for  final  consideration  upon  the  joint 
application  of  The  Ohio  Valley  Telephone  Company,  (a  corporation 
organized  under  the  laws  of  Ohio) ,  and  one  R.  C.  Cassady,  the  owner 
and  operator  of  a  public  utility  furnishing  telephone  service  under 
the  trade  name  and  designation  of  the  Chesapeake  and  Lawrence 
County  Telephone  Company,  asking  the*  consent  to  and  approval, 
by  this  Commission, 'of  the  sale,  by  said  The  Ohio  Valley  Telephone 
Company,  ol  all  its  property  and  assets,  (consisting  generally  of  a 
plant  for  the  furnishing  of  telephonic  service  in  and  about  the 
village  of  Proctorville,  Ohio) ,  to  the  said  R.  C.  Cassady  on  Decem- 
ber first,  1917 : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  filed  herein  and 
its  inquiries  and  investigations  thereupon,  and  for  the  purposes  of 
this  proceeding,  that  the  convenience  of  the  public  was  promoted  by 
said  purchase  and  sale  of  said  public  utility  property,  and  that  the 
public  thereby  will  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  exchange  therefor,  and  is  satisfied  that 
in  so  far  as  it  has  the  authority  so  to  do,  it  should  now  consent  to 
and  approve  said  purchase  and  sale  of  such  property.  It  is,  there- 
fore. 


Public  Utilities  Commission  855 

Ordered,  That,  in  so  far  as  this  Comjmission  has  the  authority  so 
to  do,  it  does  now,  and  hereby,  formally  consent  to  and  approve  the 
sale  and  conveyance,  upon  December  first,  1917,  by  said  The  Ohio 
Valley  Telephone  Company,  q^  all  its  property  and  assets  to,  and 
the  purchase  and  acquisition  thereof  by  the  said  R.  C.  Cassady, 
trading  as  the  Chesapeake  and  Lawrence  County  Telephone,  for  the 
agreed  consideration  of  twenty-eight  hundred  dollars.  It  is 
further 

Ordered,  That  the  findings  hereinbefore  set  forth  shall  not  be 
binding  upon  this  Commission  in  any  future  proceeding  involving 
the  rates  or  service  of  the  said  Chesapeake  and  Lawrence  County 
Telephone  Company. 

No.  1698 — In  the  Matter  of  the  Application  of  The  Columbus,  Dela- 
ware and  Marion  Electric  Company  for  Authority  to  Issue 
$200,000.00  Preferred  Stock.    Prayer  Granted. 


(Dated  June  13,  1919.) 

This  day  thi3  matter  came  on  to  be  heard,  and  was  heard  upon 
the  application  of  The  Columbus,  Delaware  and  Marion  Electric 
Company,  (a  corporation,  organized  and  existing  under  the  laws  of 
Ohio) ,  asking  the  consent  and  authority  of  this  Commission  to  issue 
and  dispose  of  seven  per  cent,  preferred  capital  stock  of  the  par 
value  of  two  hundred  thousand  dollars,  the  proceeds  arising  from 
the  sale  thereof  to  be  applied  toward  the  reimbursement  of  appli- 
cant's treasury  for  the  sum  of  $230,724.49,  not  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  expended 
therefrom  for  capital  purposes  in  the  period  July  first,  1917,  to  and 
including  April  thirteenth,  1919 : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  filed  herein  and 
the  evidence  submitted  upon  the  hearing  hereof: 

(1)  That,  within  the  period  July  first,  1917,  to  and  in- 
cluding April  thirteenth,  1919,  the  applicant  actually  expended 
from  its  treasury  for  the  construction,  completion,  extension 
and  improvement  of  its  facilities,  the  sum  of  $220,734.49,  none 
of  which  was  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  and 

(2)  That  the  issue  of  applicant's  said  preferred  capital 
stock  is  reasonably  required,  and  the  money  to  be  procured 
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thereby  necessary  for  the  reimbursement  of  applicant's 
treasury  for  said  sum,  none  of  which  was  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness, 
so  expended  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  preferred  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Columbus,  Delaware  and  Marion  Elec- 
tric Company  be,  and  hereby  it  is  authorized  to  issue  its  seven  per 
cent,  preferred  capital  stock  of  the  total  value  of  two  hundred 
thousand  dollars  ($200,000.00) ,  and  that  said  capital  stock  be  sold 
for  the  highest  price  obtainable,  but  not  less  than  eighty-five  (85) 
X>ercentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  pre- 
ferred capital  stock  be  extinguished  pursuant  to  the  rules  and  regu- 
lations heretofore  prescribed  by  this  C!ommission.    It  is  further 

Ordered,  That  the  proceeds  of  said  preferred  capital  stock  be 
devoted  to  and  used  for  the  following  purposes  and  no  other,  to-wit : 
The  reimbursement  of  applicant's  treasury,  to  the  extent  of  such 
proceeds,  for  the  aforesaid  uncapitalized  expenditures  therefrom, 
as  more  fully  set  forth  in  the  detailed  statement,  marked  Exhibit 
B,  appended  to  the  application  herein,  which  exhibit  hereby  is 
made  a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  if  the  further  inquiry  and  investigation,  herein 
to  be  prosecuted  by  this  Commission,  discloses  that  any  of  said 
expenditures  of  $230,724.49  (minus  $30,724.49  and.  also,  any 
discount  at  which  said  preferred  capital  stock  may  be  sold), 
were  impi-operly  charged  to  capital  account,  proper  deduction 
shall  be  made  from  the  sum  hereunder  to  be  reimbursed,  and  such 
sum  applied  toward  the  payment  of  capital  expenditures  made,  or 
to  be  made  subsequent  to  April  thirteenth,  1919.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  preferred  capital  stock 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms 
and  conditions  of  this  order. 

And  the  Commission  coming  now  to  consider  the  order,  made 
and  entered,  as  of  date  June  fifteenth,  1917,  in  proceeding  No.  1177, 
authorizing  the  applicant  herein,  among  other  things,  to  issue  and 
sell  $100,000.00,  principal  sum,  of*  its  twenty-year,  five  per  cent, 
mortgage  bonds,  the  proceeds  to  be  applied  to  the  payment  of 
eighty  percentum  of  the  cost  of  additions,  extensions  and  improve- 
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ments  to  applicant's  facilities,  provided  subsequent  to  July  first, 
1917,  and  it  appearing  from  the  pleadings  herein  and  the  testimony 
introduced  upon  the  hearing  thereof,  that  none  of  said  bonds  have 
been  issued  and  disposed  of,  it  is,  therefore,  further 

Ordered,  That  none  of  the  capital  expenditures  involved  in  this 
proceeding  shall  be  charged  against  the  proceeds  arising  from  the 
sale  of  said  $100,000.00,  principal  sum,  of  applicant's  said  bonds. 


No.  443 — ^The  City  of  Lima,  Ohio,  et  al.  Complainants,  vs.  The  Lima 
Telephone  and  Telegraph  Company,  Defendants.  Order  Modify- 
ing Order  Dated  March  9,  1917. 


(Dated  June  12,  1919.) 

This  matter  coming  on  this  day,  after  full  hearing,  upon  the 
application  of  The  Lima  Telephone  and  Telegraph  Company  for 
such  modification  and  amendment  of  the  order,  made  and  entered 
herein  as  of  date  March  ninth,  1917,  as  will  permit  and  authorize 
said  The  Lima  Telephone  and  Telegraph  Company  to  establish  and 
maintain,  for  the  furnishing  of  telephonic  service  in  the  exchange 
area  of  Lima,  Ohio,  in  lieu  of  the  rates  and  charges  following,  to- 
wit:  Business,  individual  line,  $51.00  gross,  $48.00  net;  Business, 
two-party,  $39.00  gross,  $38.00  net,  and  Private  Branch  Exchange 
Trunks,  each  $48.00,  x>er  year ;  fixed  and  prescribed  by  said  order  of 
March  ninth,  1917,  the  following  rates  and  charges,  to-wit :  Busi- 
ness, individual  line,  $63.00  gross,  $60.00  net;  Business,  two-party, 
$51.00  gross,  $49.00  net,  and  Private  Branch  Exchange  Trunks, 
each  $60.00  per  year: 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that,  taking  into  consideration  the  value  of  the  property  used  and 
useful  in  the  furnishing  of  said  service,  the  cost  of  furnishing  the 
same,  and  tlx^  necessary  amounts  which  should  be  set  aside  for  de- 
preciation and  contingencies,  the  rates  and  charges  following,  to- 
wit: 

Business,  individual  lines,  $57.00  gross,  $54.00  net. 
Business,  two-party  line,  $45.00  gross,  $43.00  net,  and 
Private  Branch  Exchange  Trunks,  each  $54.00  net  per 
year 

are  not  unjust,  unreasonable  nor  excessive,  for  the  furnishing  of 
auch  telephonic  service  in  the  exchange  area  of  Lima,  Ohio,  and  will 
not  yield  a  rate  of  return  greater  than  said  The  Lima  Telephone  and 
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Telegraph  Company  is  entitled  to  earn  upon  its  property  so  de- 
voted to  the  service  of  the  public  in  said  exchange  area  of  Lima, 
Ohio : 

And,  it  appearing  further  to  the  Commission  that,  under  said 
schedule  of  rates,  said  The  Lima  Telephone  and  Telegraph  Com- 
pany can,  and  ou^rht  reasonably  to,  be  required  to  carry  a  proper  and 
adequate  Depreciation  Reserve  Account,  it  is,  therefore, 

Ordered,  That  the  order  made  and  entered  herein  on  the  ninth 
day  of  March,  1917,  be,  and  hereby  it  is  modified  and  amended  to 
I)ermit  and  authorize  said  The  Lima  Telephone  and  Telegraph  Com- 
pany to  establish,  maintain,  impose  and  collect  for  the  furnishing  of 
such  telephonic  service  in  the  exchange  area  of  Lima,  Ohio,  from 
and  after  the  first  day  of  July,  1919,  the  rates  and  charges  here- 
inbefore found  and  determined  to  be  not  unjust,  unreasonable  nor 
excessive,  instead  and  in  lieu  of  the  rates  and  charges  so  fixed  and 
prescribed  for  such  service  by  said  order  of  March  ninth,  1917. 
It  is  further 

Ordered,  That  said  The  Lima  Telephone  and  Telegraph  Com- 
pany be,  and  hereby  it  is  notified,  directed  and  required,  pursuant 
to  the  provisions  of  Section  814-50,  General  Code  of  Ohio,  to  estab- 
lish a  Depreciation  Reserve  Account  and  annually,  upon  the  close 
of  the  calendar  year,  to  appropriate  from  its  earnings  and  credit 
thereto,  a  sum  equal  to  five  (5)  percentum  of  the  then  repro- 
ductive value  of  its  property. 


ATTORNEY  GENERAL 


Under  Section  6346-5  General  Code,  of  the  Chattel  Loan  Law,  the 
Total  Charsres  for  Making  a  Loan  Shall  Not  Exceed  3  Percent  Per 
Month,  Subject  to  the  Exceptions  Provided  in  the  Statute  and 
Fnrther  the  Interest  and  Charges  Shall  Not  be  Payable  in  Ad- 
vance, but  Shall  be  Computed  on  the  Unpaid  Monthly  Balances. 
Where  a  Company  Charges  Less  Than  the  Maximum  Amount  for 
Charges,  it  is  Not  Authorized  to  Collect  Any  Part  of  Such  Charges 
in  Advance. 


No.  357— (Opinion  Dated  June  3,  1919.) 

Department  of  Securities,  Chattel  Loan  Bureau,  Columbus,  Ohio. 

Gentlemen:    Under  date  of  April  10,  1919,  you  requested  my 
written  opinion  as  follows : 

"The  Chattel  Loan  Bureau  of  the  Department  of  Securities 
has  always  ruled,  under  Section  6346-5  G.  C.  that  no  part  of  the 
3%  per  month  allowed  for  charges,  including  interest,  might 
be  collected  in  advance.  This  has  seemed  to  be  the  only  con- 
struction which  could  be  placed  on  this  phase  of  said  Section. 

One  of  our  licensees  now  questions  this  ruling,  basing  his 
contention  on  the  following  facts :  This  company  lends  on  in- 
voices, for  an  indefinite  time,  at  6%  per  annum,  plus  1/30  of 
1%  per  day,  which  is,  of  course,  equivalent  to  \y%%  per  month. 
The  company  retains  from  the  borrower  2%  of  the  loan,  which 
is  admitted  by  the  company  as  collecting  in  advance,  and  also, 
admittedly,  done  for  the  benefit  to  be  derived  from  relending 
this  2%.  The  company  rebates  to  the  borrower,  when  the  loan 
is  paid,  any  surplus  there  may  be,  after  deducting  interest  at 
1/30%  per  day,  plus  6%  per  annum,  from  the  2%. 

With  this  basis  of  facts,  the  company  avers  that  the 
statute  reading  as  follows: 

"Said  three  per  cent  per  month  shall  not  be  paid  in  ad- 
vance",— 
does  not  apply  to  their  case,  as  they  do  not  charge  three  per 
cent  per  month." 

From  your  statement  it  is  observed  that  the  question  arises  as 
to  the  authority  to  require  payment  in  advance  of  all  or  a  part  of  the 
charges  authorized  by  law,  by  licensees  engaged  in  the  chattel  loan 
business. 
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Apparently  the  question  raised  in  the  specific  case  you  mention 
is  as  to  whether  the  restriction  against  the  advance  charges  is  ap- 
plicable where  the  maximum  rate  of  the  total  charge  is  less  than  the 
maximum  3%  per  month  allowed  by  law. 

The  provisions  of  the  law  governing  your  inquiry  will  be  found 
in  Section  6346-5  General  Code,  which  section  is  as  follows : 

"No  such  licensee  or  licensees  shall  make  a  loan  or  pur- 
chase or  furnish  guaranty,  or  security,  as  hereinbefore  pro- 
vided at  a  greater  total  charge,  including  interest,  than  three 
per  cent,  per  month;  except  that  on  loans  that  do  not  exceed 
fifty  dollars  in  amount,  in  whatever  manner  made  payable,  an 
inspection  fee  of  not  to  exceed  one  dollar  may  be  collected  at 
the  time  the  loan  is  made,  when  such  loan  is  made  for  a  period 
of  not  less  than  four  months ;  and  such  inspection  fee  shall  not 
be  imposed  upon  the  same  borrower  for  any  new  or  additional 
loan  made  within  four  months  after  such  charge  has  been 
imposed.  Said  three  per  cent  per  month  shall  not  be  paid  in 
advance  and  shall  be  computed  on  unpaid  monthly  balances, 
without  compounding  interest  or  charges.  No  bonus,  fees,  ex- 
penses, or  demands  of  any  nature  whatsoever,  other  than  said 
inspection  fee  and  said  total  charge  of  three  per  cent  per  month 
(which  shall  include  interest)  as  hereinbefore  provided,  shall 
•  be  made,  paid,  or  received,  directly  or  indirectly,  for  such  loans, 
purchases  or  furnishing  guaranty  or  security,  wage  assign- 
ments or  advancements  except  court  costs  upon  the  actual 
foreclosure  of  the  security  or  upon  the  entry  of  judgment. 
Nothing  in  this  act  shall  apply  to  pawn  brokers  who  obtain 
a  municipal  license  as  provided  in  sections  6337  to  6346,  in- 
clusive, of  the  General  Code  or  to  national  banks  or  to  state 
banks  or  any  person,  partnership,  association  or  corjwration 
whose  business  now  comes  under  the  supervision  of  the  super- 
intendent of  banks.  No  charge  or  fee  shall  be  made  unless 
the  loan  is  actually  made.  A  copy  of  this  section  shall  be  fur- 
nished each  borrower  at  the  time  the  loan  is  made." 

Operative  provisions  of  this  section  pertinent  to  the  inquiry 
presented  are  slightly  separated  by  intervening  clauses  relating  to 
an  exception  in  case  of  loans  not  exceeding  $50,  and  for  a  i>eriod  of 
not  less  than  four  months,  but  when  brought  together  the  meaning 
is,  we  think,  fairly  free  from  difficulty. 

The  language  used  in  the  section  we  think  is  of  the  same  im- 
port as  though  it  read  ''no  licensee  or  licensees  shall  make  a  loan  or 
purchase  or  furnish  guaranty,  as  hereinbefore  provided  at  a  greater 
total  charge,  including  interest,  than  3%  per  month,  which  charge 
shall  not  be  paid  in  advance,  and  shall  be  computed  on  unpaid  month- 
ly balances  without  compounding  interest  or  charges. 
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In  other  words,  the  phrase  ''said  three  percent  per  month/'  is 
simply  a  form  of  expression  used  to  denote  the  legalized  charges 
under  said  section  which  had  been  limited  to  a  maximum  of  three 
percent  per  month ;  that  charges  may  not  exceed  three  percent  per 
month,  but  obviously  may  be  less  than  that  amount,  at  the  discre- 
tion of  the  parties  to  the  transaction,  and  subject  to  the  terms  of 
the  contract.  And  the  phrase  so  mentioned  is  not  to  be  construed 
as  fixing  a  universal  rate  to  be  charged,  nor  as  relegating  the  limit- 
ations and  regulations  provided  in  the  remainder  of  the  sentence  to 
the  one  particular  case  of  the  maximum  charge. 

The  maximum  charge  of  three  percent  per  month  is  one  of  the 
regulations  imposed,  while  in  addition  it  is  provided  that  the  charges 
shall  not  be  paid  in  advance,  and  further,  shall  be  computed  on  un- 
paid monthly  balances  without  compounding  interest  or  charges, 
and  I  hold  that  the  several  provisions  are  cumulative  regulations 
applicable  to  the  case  of  any  transaction  coming  within  the  terms  of 
the  introductory  language  of  the  section. 

The  opposing  contention  suggested  by  your  letter  is  tantamount 
to  a  holding  that  while  a  licensee  charging  the  maximum  three  per 
cent  per  month  may  not  require  payments  in  advance,  yet  li- 
censees charging  a  slight  fraction  under  the  maximum  or  any  other 
rate  below  the  maximum  would  not  be  subject  to  any  of  the  regula- 
tions applicable  in  case  of  the  maximum  charge,  which  is  so  ob- 
viously a  strained  and  unreasonable  interpretation  of  the  language 
that  its  mere  statement  is  its  own  direct  refutation. 

I  interpret  the  section  as  providing  that  not  only  shall  the  total 
not  exceed  three  percent  per  month  subject  to  the  exception  pro- 
vided in  the  statute,  but  further,  that  the  interest  and  charges  shall 
not  be  payable  in  advance,  Jbut  shall  be  computed  on  the  unpaid 
monthly  balances,  and  therefore  that  the  method  of  collection  by  the 
company  referred  to  in  your  letter  is  at  variance  with  the  provi- 
sions of  the  statute  and  constitutes  a  collection  in  advance  in  viola- 
tion of  the  mandate  of  the  statute. 

TJie  restriction  against  collection  in  advance  is  held  to  be  applic- 
able to  all  licensees  without  regard  to  the  rate  of  the  total  charges, 
with  the  additional  restriction  that  such  total  charges  may  not  ex- 
ceed three  percent  per  month. 
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School  Janitors  Cannot  Collect  Salary  for  Days  on  Which  No  Service 
Was  Rendered  Where  Schools  Have  Been  Closed  by  the  Board  of 
Health  on  Account  of  Epidemic. — Boards  of  Education  Can  Issue 
Bonds  Under  Section  5656  General  Code,  to  Fund  OUigations 
Which  are  Existing,  Valid  and  Binding  at  the  Time,  Though  the 
Tax  Limitation  May  Have  Been  Reached. 


No.  250— (Opinion  Dated  May  20,  1919.) 

Hon.  W.  W.  Beck,  Prosecuting  Attorney,  lisbon,  Ohio. 

Dear  Sir:  Acknowledgement  is  made  of  your  request  for  an 
opinion  on  the  following  two  questions : 

"Is  the  Board  of  Education  liable  for  salary  of  a  janitor 
employed  by  resolution  for  the  school  term  at  a  stated  salary 
per  month,  during  the  period  the  schools  are  closed  on  account 
of  an  epidemic? 

Can  the  Board  of  Education  under  5656  G.  C.  when  the 
limitation  has  already  been  reached  issue  bonds  for  payment 
of  money  items  mentioned  in  said  section  ?" 

Answering  your  first  question  it  may  be  said  that  school  jan- 
itors (while  presumed  to  be  on  duty  on  the  days  when  teachers  are 
there)  are  not  provided  for  in  the  law,  as  teachers  are,  in  case  of 
epidemic  and  closing  of  schools  for  section  7690  readg : 

"Each  board  of  education  shall  have  the  management 
and  control  of  all  of  the  public  schools  of  whatever  name  or 
character  in  the  district.  It  may  appoint  a  superintendent  of 
the  public  schools,  truant  officers,  and  janitors  and  fix  their 
salaries.  If  deemed  essential  for  the  best  interest  of  the 
schools  of  the  district,  under  proper  rules  and  regulations, 
the  board  may  appoint  a  superintendent  of  buildings,  and  such 
other  employes  as  it  deems  necessary,  and  fix  their  salaries; 
provided,  that  if  the  board  has  adopted  an  annual  appropria- 
tion resolution  as  provided  by  section  4752-1  of  this  act,  then 
it  may,  by  general  resolution,  authorize  the  superintendent  to 
appoint  truant  officers  and  the  director  or  other  officers  having 
the  powers  and  duties  of  a  director,  to  appoint  janitors,  sup- 
erintendents of  buildings  and  such  other  employes,  as  may 
be  provided  for  in  such  annual  appropriation  resolution.  Each 
board  shall  fix  the  salaries  of  all  teachers,  which  may  be  in- 
creased, but  not  diminished  during  the  term  for  which  the  ap- 
pointment is  made.  Teachers  must  be  paid  for  all  time  lost 
when  the  schools  in  which  they  are  employed  are  closed  owing 
to  an  epidemic  or  other  public  calamity." 

Teachers  are  paid  during  such  closing  of  schools  because  the 
statute  makes  it  mandatory.  As  regards  other  employes  the  board 
has  full  control  and  management  and  "fixes  their  salaries."     So 
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the  janitors  come  within  the  class  of  drivers  of  school  vehicles  used 
for  transportation  where  such  employment  is  by  the  month.  In 
Opinion  No.  68  issued  by  this  department  on  February  25,  1919, 
it  was  held  that  the  drivers  were  entitled  to  the  full  term  of  the 
contract  except  f or*such  days  as  school  was  prevented  from  opening 
by  the  order  of  the  health  authorities. 

In  arriving  at  such  conclusion  after  a  full  discussion  and  cita- 
tion of  authorities,  it  was  held : 

"*  *  *  neither  party  can  restrain  the  act  of  God  or  the 
act  of  governmental  authority  by  process  of  law,  the  health 
officials  not  being  subservient  to  either  of  the  parties  in  ques- 
tion and  the  driver  in  questions  of  epidemic  and  the  physical 
well-being  of  a  community  where  their  authority  is  absolute 
in  these  matters.  The  board  of  health  is  a  legal  governmental 
authority  and  their  acts  in  closing  schools  during  the  recent 
epidemic  of  influenza  was  an  act  of  officials  under  the  law. 
The  authorities  seem  to  be  agreed  that  this  relieves  parties 
from  the  obligations  of  contracts  *  *  */' 

"The  rule  seems  to  be  unanimous  that  unless  there  is 
some  statutory  provision  to  the  contrary,  recovery  may  be  had 
on  a  quantum  meruit  basis  for  services  performed  where  part 
performance  is  excused  on  account  of  sickness  or  otherwise. 
So  that  in  this  case  the  board  of  education  was  compelled  to 
close  the  schools  by  the  order  of  the  board  of  health.  Tho 
driver  was  prevented  from  performing  his  services  by  the 
order  of  the  board  of  health  and  neither  is  at  fault.  The  driver 
is  excused  from  performing  and  the  board  is  excused  from 
paying.  I.t  was  within  the  power  of  the  driver  to  contract  in 
relation  to  this  emargency.  A:;  far  a^  teachers  are  concerned, 
the  law  makes  tne  contract  for  them  by  declaring  that  'teach- 
ers shall  be  paid  during  the  time  the  schools  are  closed  on  ac- 
count of  an  epidemic'  No  such  provision  is  contained  in  our 
laws  in  relation  to  drivers." 


o 


The  same  reasons  for  Opinion  No.  68,  bearing  on  school  driver 
who  did  not  perform  on  certain  days  due  to  order  of  the  board  of 
health,  would  apply  to  school  janitors,  except  that  there  might  be 
cases  in  which  the  janitor  did  work  at  the  school  building  though 
the  school  was  closed,  or  if  an  epidemic  were  prevalent  at  the  time 
when  weather  was  severe  and  it  was  absolutely  necessary  that  the 
building  be  heated  to  care  for  pipes  and  plumbing.  In  such  cases 
the  board  should  consider  the  services  that  might  have  been  ren- 
dered by  the  janitor  though  school  were  closed,  for  the  board  has 
control  of  employes  and  their  compensation  (section  7690  G.  C.), 


V 
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but  if  no  services  were  rendered  on  certain  days  during  an  epidemic, 

then  the  board  is  not  liable  for  payment  for  those  days. 

As  to  your  second  question,  a  Board  of  Education  can  issue 

bonds  under  section  5656  G.  C.  when  the  tax  Jimitation  has  been 

reached,  but  such  bonds  must  be  issued  for  an  existing,  valid  and 

binding  obligation,  as  required  in  section  5658  G.  C.  which  reads  : 

"No  indebtedness  of  a  township,  school  district  or  county 
shall  be  funded,  refunded  or  extended  unless  such  indebted- 
ness is  first  determined  to  be  an  existing,  valid  and  binding 
obligation  of  such  township,  school  district  or  county  by  a 
formal  resolution  of  the  trustees,  board  of  education  or  com- 
missioners thereof,  respectively.  Such  resolution  shall  state 
the  amount  of  the  existing  indebtedness  to  be  funded,  re- 
funded or  extended,  the  aggregate  amount  of  bonds  to  be 
issued  therefor,  their  number  and  denomination,  the  date  of 
their  maturity,  the  rate  of  interest  they  shall  bear  and  the 
place  of  payment  of  principal  and  interest." 

On  the  two  questions  submitted,  then,  the  opinion  of  the  At- 
torney General  is : 

(1)  School  janitors  cannot  collect  salary  for  days  on  which 
no  service  was  rendered,  where  schools  have  been  closed  by  the 
board  of  health  on  account  of  epidemic. 

(2)  Boards  of  Education  can  issue  bonds  under  5656  G.  C. 
to  fund  obligations  which  are  existing,  valid  and  binding  at  the 
time,  though  the  tax  limitations  may  have  been  reached. 


Where  There  is  no  Ordinance  of .  a  Village  Fixing  *  the  Com- 
pensation of  the  Marshal  Other  Than  the  Fees  of  His  Office,  and 
He  Has  Received  no  Other  Compensation,  Council  May  Fix  a 
Regular  Compensation  and  Such  Compensation  Will  Become 
Operative  in  the  Midst  of  the  Term  for  Which  the  Marshal  was 
Elected. — The  Position  of  Fire  Chief  and  Street  Commissioner  are 
Compatible.  Where  the  Same  Person  Holds  These  Two  Offices,  He 
May  Receive  Compensation  for  Both.  The  Compensation  Fixed 
as  Street  Commissioner  is  Not  Considered  as  an  Increase  in  His 
Compensation  as  Fire  Chief. 


No.  379— (Opinion  Dated  June  9,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen:     Acknowledgment  is  made  of  the  receipt  of  your 
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letter,  accompanied  by  copies  of  a  communication  from  the  village 

clerk  of  Geneva,  Ohio,  and  of  village  resolutions  No.  426  and  No. 

427.    It  is  noted  that  you  request  the  opinion  of  this  department 

upon  the  three  questions  as  stated  in  your  letter. 

Question  No.  1  is  as  follows : 

"Even  though  there  is  no  ordinance  or  resolution  fixing 
compensation  for  the  marshal  other  than  his  fees  of  office,  and 
providing  he  has  received  no  other  compensation  than  his  fees 
of  office,  can  resolution  granting  regular  compensation  of 
$20.00  per  month  become  legally  operative  in  the  midst  of  the 
term  for  which  the  marshal  was  elected,  this  being  in  addition 
to  the  fees  of  office  ?" 

Section  4219  and  4387  G.  C.  are  pertinent  and  in  part  are: 

Sec.  4219.  "Council  shall  fix  the  compensation  *  *  *  of 
all  officers  *  *  *  in  the  village  government,  except  as  other- 
wise provided  by  law.  *  *  *  The  compensation  so  fixed 
shall  not  be  increased  or  diminished  during  the  term  for  which 
any  officer  *  *  *  may  have  been  elected  or  appointed." 

Sec.  4387.  "He  (the  marshal)  *  *  *  shall  receive  the 
same  fees  as  sheriffs  and  constables  in  similar  cases,  *  *  * 
and  such  additional  compensation  as  the  council  prescribes."^ 

It  is  to  be  noted  that  section  4387  G.  C.  Vests  in  the  city  council 
the  power  to  fix  the  compensation  of  the  marshal,  in  addition  to  the 
fees  he  shall  receive  for  services  similar  to  those  of  sheriffs  and 
constables,  and  that  the  inhibition  contained  in  section  4219  is 
against  increasing  or  diminishing  the  compensation  of  any  officer 
"so  fixed"  during  the  term  for  which  he  was  elected  or  appointed. 

In  State  ex  rel.  v.  Madigan,  16  0.  G.  C.  (n.  s.)  202,  a  similar 
question  was  involved.  The  Madigan  case  arose  under  section  126 
of  the  then  Code,  which,  like  section  4219,  provided  that  except  as 
otherwise  provided  therein,  council  shall  fix  the  salaries  of  all  of- 
ficers and  employes  and  that  such  salary  so  fixed  should  not  be 
increased  or  diminished  during  the  term  for  which  such  officers 
were  elected  or  appointed,  and  it  was  held  in  that  case  that  until 
council  had  fixed  the  salary,  there  was  no  inhibition  preventing  the 
council  from  fixing  such  salary  during  the  term  of  an  officer.  This 
case  is  directly  in  point. 

To  the  same  effect  was  the  holding  in  the  case  of  State  ex  re! 

V.  Carlisle,  16  O.  D.  N.  P.,  263,  in  the  opinion  of  which  the  court 

asked  and  answered  this  question : 

"Would  it  be  constitutional  for  an  incumbent  in  office,  for 
which  no  salary  or  compensation  was  provided,  when  his  term 
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began,  to  take  the  salary  enacted  for  such  office  after  the 

ginning  of  his  term  but  before  it  ended?" 

i 

Here,  prior  to  the  enactment  of  resolution  427,  there  had  been 
no  salary  or  additional  compensation  provided  for  the.  marshal. 

In  considering  the  question  which  he  had  asked.  Judge  Evans 

quotes  with  approval  Rucker  v.  Supervisors,  7  W.  Va.,  661: 

"That  in  order  that  a  constitutional  or  statutory  pro- 
vision forbidding  the  increase  or  diminution  of  an  officer's 
compensation  should  apply  to  a  particular  officer's  compensa- 
tion, it  is  necessary  that  such  compensation  should  have  been 
definitely  fixed  before  the  passage  of  the  statute  purporting 
to  make  the  change.' 

After  citing  similar  holdings,  in  other  states,  Judge  Evans 

also  says : 

"The  reason  for  the  above  holding  is,  that  if  there  is  no 
salary  definitely  fixed,  or  if  no  salary  whatever  has  thereto- 
fore been  provided,  then  there  is  no  salary  to  increase  or 
diminish  by  an  act  providing  for  a  salary  during  an  incum- 
bency." ' 

And,  consistent  with  those  principles,  the  court  in  the  Carlisle 
case  held  that  where  a  statute,  providing  compensation  for  county 
commissioners,  had  been  held  invalid  so  that  during  the  term  of 
the  then  commissioners  of  Franklin  County  there  had  been  no 
valid  provision  for  compensation,  and  during  their  term  later  valid 
legislation  provided  such  compensation,  which  was  an  increase  over 
the  former  amount  thereof,  such  commissioners  were  entitled  to 
the  compensation  fixed  by  such  later  legislation  during  their  term 
of  office.  Without  quoting  additional  authorities,  it  is  sufficient  to 
state  that  these  ca:es  correctly  state  the  law  of  Ohio  on  this  subject. 

This  department  is  not  unmindful  of  the  holding  in  Griffith 
V.  Newark,  6  O.  N.  P.,  521,  where  it  was  held  that  the  rate  which 
the  marshal  of  Newark  could  charge  for  feeding  prisoners  could 
not  be  changed  during  his  term.  This  case,  however,  arose  under 
old  section  1717  R.  S.,  which  was*  much  broader  in  its  terms  and 
prohibited  changing  the  salary,  compensation  or  "the  emoluments" 
of  an  office,  and  is  not  applicable  to  the  present  statute. 

For  the  foregoing  reasons  it  is  concluded  that  the  act  of  the 
village  council,  as  stated  in  your  question,  may  become  legally  oper- 
ative during  the  ^erm  of  the  marshal. 

Your  second  question  is: 

"Are  the  positions  of  fire  chief  and  street  commissioner 
compatible  ?" 
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A  general  rule  as  to  the  incompatibility  of  officers  may  be 
quoted  from  L.  R.  A.,  1917-A,  page  216,  as  follows : 

"The  settled  rule  of  common  law  prohibits  a  public  officer 
from  holding  two  incompatible  offices  at  one  time.  This  rule 
has  never  been  questioned  and  its  correctness  and  propriety 
are  so  well  established  as  to  be  assumed,  without  discussion,  in 
practically  every  case  in  which  the  matter  of  common  law  in- 
compatibility arises." 

And  again,  on  the  same  page : 

"When  it  comes  to  stating  what  constitutes  incompatibil- 
ity, the  courts  invariably  evade  the  formulation  of  a  general 
definition  and  content  themselves  with  a  discussion  of  specific 
cases  and  the  particular  facts  which,  in  separate  instances, 
have  been  looked  upon  as  creating  incompatibility." 

The  general  rule  in  Ohio  is  stated  in  State  v.  Gebert,  12  0.  C.  C. 

(n,  s.)  274,  21  0.  C.  D.,  355,  to  be: 

"Offices  are  considered  incompatible  when  one  is  sub- 
ordinate to,  or  in  any  way  a  check  upon,  the  other." 

The  holding  in  other  cases  are  to  the  effect  that  it  must  be 
physically  possible  for  the  incumbent  to  discharge  the  compatible 
duties. 

The  special  facts  as  to  the  extent  and  variety  of  the  duties 
attached  to  these  two  offices  in  this  particular  village  are  not  stated 
in  your  letter.  The  village  council,  presumably  better  acquainted 
with  such  duties,  by  these  ordinances  indicate  their  opinion  that 
it  is  physically  possible  for  one  person  to  discharge  the  duties  of 
both.  For  present  purposes  such  opinion  is  assumed  to  be  correct, 
and  in  the  absence  of  such  special  facts,  the  question  of  such  pos- 
sibility is  not  here  considered. 

So  it  appears  that  the  solution  of  this  question  lies  in  a  con- 
sideration of  the  duties  and  functions  of  these  two  officers. 

As  to  the  fire  chief,  the  laws  authorizing  the  establishment  of 

village  fire  departments  and  defining  the  duties  of  the  marshal,  are 

found  in  sections  4393,  4389  and  4390,  which  are  found  in  Chapter 

9,  entitled  "Public  Safety".    Sections  4393  and  4389  provide : 

Sec.  .4393.  "The  council  may  establish  all  necessary  regu- 
lations to  guard  against  the  occurrence  of  fires,  protect  the 
property  and  lives  of  the  citizens  against  damage  and  accidents 
resulting  therefrom  and  for  such  purposes  may  establish  and 
maintain  a  fire  department  *  *  ♦  establish  the  hours  of  labor 
of  the  members  of  its  fire  department  *  * .  *  and  provide  such 
by-laws  and  regulations  for  the  government. as  is  deemed  nec- 
essary and  proper." 
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Sec.  4389.  "In  each  village  having  or  hereafter  establish- 
ing a  fire  department,  the  head  thereof  shall  be  a  fire  chief, 
appointed  by  the  mayor  for  a  term  of  two  years,  and  shall  be 
an  elector  of  the  corporation." 

It  i3  to  be  observed  that  these  sections  relate  to  the  safety 
and  protection  of  the  property  and  persons  of  the  inhabitants  of 
the  corporation  with  reference  to  fires.  # 

As  to  the  powers  and  duties  of  the  village  street  commissioner, 
sections  4363  and  4364  are  pertinent.  It  may  also  be  noted  that 
these  sections  are  found  in  the  chapter  entitled  "public  service", 
being  Chapter  8,  and  should  be  read  in  connection  with  section 
3714  G.  C,  which  provides  that  Municipal  Corporations  "shall  have 
special  power  to  regulate  the  use  of  the  streets,  to  be  exercised  in 
the  manner  provided  by  law".    In  part  section  4363  provides : 

"The  street  commissioner  shall  be  appointed  by  the  mayor' 
and  confirmed  by  council  for  a  term  of  one  year.     *  *  ♦     He 
shall  be  an  elector  of  the  corporation.     *  *  *     In  any  villagre 
the  marshal  shall  be  eligible  to  appointment  as  street  commis- 
sioner." 

Section  4364,  defining  the  duties  of  the  street  commissioner, 
provides :  A 

"Under  the  direction  of  council,  the  street  commissioner 
*  *  *  shall  supervise  the  improvement  and  repairs  of  streets, 
avenues,  alleys,  *  *  *.  Such  commissioner  *  *  *  shall  also 
supervise  the  lighting  *  *  *  of  all  public  places,  and  shall 
perform  such  other  duties  consistent  with  the  nature  of  his 
office  as  council  may  require. 

It  is  to  be  observed  that  these  sections  relate  to  the  use, 
control  and  care  of  municipal  property  as  distinguished  from  the 
safety  of  persons  and  property  of  its  inhabitants,  and  that  after 
committing  the  things  therein  enumerated  to  the  street  commis- 
sioner's direction,  section  4364  makes  provision  for  council  re- 
quiring him  to  perform  "such  other  duties  consistent  with  the 
nature  of  his  office",  and  there  being  ample  specific  authority  for 
establishment  and  maintenance  of  fire  prevention  agencies  in  a 
separate  department  in  sections  4393,  4389  and  4390,  it  is  concluded 
that  the  term  "other  duties"  by  the  rule  of  ejusdem  generis  relate 
to  other  duties  of  a  like  character,  that  is,  those  relating  to  public 
streets  and  alleys,  from  which  it  follows  that  the  duties  of  the  chief 
of  fire  department  would  not  be  consistent  with  the  office  of  street 
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commissioner  in  the  sense  that  council  could  direct  the  street  com- 
missioner as  such  to  discharge  those  duties.  * 

It  is  noted  that  section  4389  d^es  not  define  the  duties  of  the 
fire  chief  nor  are  his  duties  directly  defined  by  other  sections. 

Section  4393,  supra,  vests  the  power  in  the  council  io  establish 
a  fire  department,  fix  the  hours  of  labor  and  provide  for  its  govern- 
ment by  proper  regulations,  and  the  council  is  thus  placed  in  con- 
trol of  the  fire  chief. 

Consideration  of  the  express  purposes  for  which  a  fire  depart- 
ment may  be  established  and  maintained  as  distinguished  from  the 
object  and  purpose  of  creating  a  street  commissioner,  leads  to  the 
opinion  that  neither  of  these  offices  are  in  any  way  subordinate  to 
or  a  check  upon  the  other,  and  tested  by  the  above  cited  Ohio  rule 
there  is  no  incompatibility  between  the  two  oflSces  and  the  answer 
to  your  second  question  is  in  the  aflSrmative. 

Your  third  question  is: 

"Since  the  fire  chief  was  appointed  for  two  years,  begin- 
ning with  1918,  can  he  legally  receive  the  additional  compensa- 
tion of  $15.00  or  $20.00  per  month  as  street  commissioner?" 

Section  4219,  supra,  contains  an  inhibition  against  increasing 
or  diminishing  an  oflScer's  compensation  as  fixed  by  council  during 
the  term  for  which  he  is  appointed  or  elected. 

The  conclusion  reached  as  to  your  second  question,  viz.,  that 
the  positions  of  fire  chief  and  street  commissioner  in  villages  are 
not  incompatible,  necessarily  results  in  an  affirmative  answer  to 
this  last  question,  especially  as  it  is  to  be  noted  that  the  additional 
compensation  therein  referred  to  is  not  paid  to  the  fire  chief  as  such, 
but  is  paid  by  reason  of- his  appointment  to  another  independent 
compatible  office.  However,  if  the  facts  in  this  case  should  be  that 
an  ordinance  was  passed  consolidating  the  two  positions,  it  may 
ce  well  to  call  attention  to  the  fact  that  in  State  vs.  Coughlan,  13 
0.  D.,  N.  P.,  289,  and  in  other  cases  in  Ohio,  it  has  been  held  that 
such  inhibition  has  no  application  where  new  duties,  not  germane  to 
ui  office,  are  created  and  it  is  there  held  that  such  compensation 
may  be  thus  provided  for. 

Without  quoting  at  length  from  this  case,  it  is  suflScient  to 

qoote  in  part  trom  the  first  syllabus : 

"Hence,  the  duties  of  a  member  of  either  board  of  equal- 
ization, not  being  part  of  the  duties  of  a  county  commissioner, 
as  such,  and  there  being  no  rule  of  law  prohibiting  by  legis- 
lative action  extra  compensation  for  additional  services  per- 
formed by  an  officer  in  some  other  capacity,  the  county  is  not 
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entitled  to  recover  compensation  paid  to  a  county  commis- 
sioner for  services  rendered  as  a  member  of  the  county  board 
of  equalization."  ^ 

In  State  vs.  Lewis,  10  O.  D.,  537,  the  second  branch  of  the 

syllabus  is: 

"The  provisions  of  section  20,  Article  2,  of  the  constitu- 
tion, that  the  salary  of  a  county  official  cannot  be  increased 
during  his  term  of  office,  apply  only  to  compensation  for  duties 
germane  to  his  office  or  incidental  or  collateral  thereto,  and  do 
not  apply  to  services  rendered  in  an  independent  employment 
to  which  he  is  appointed  by  an  act  of  the  state  legislature." 

To  the  same  effect  are  other  decisions  of  this  state,  and  also 
that  of  United  States  v.  Saunders,  120  U.  S.,  126.  It  is  noted  that 
these  decisions  arise  under  section  20,  article  2  of  the  Constitution, 
but  that  section,  so  far  as  the  questions  involved  are  concerned,  by 
analogy  has  the  same  force  and  effect  as  section  4219  G.  C. 

By  force  of  the  conclusion  reached  as  to  your  second  question, 
it  is  concluded  that  the  duties  of  street  commissioner  are  not  ger- 
mane to  the  office  of  fire  chief,  and,  consistent  with  the  authorities 
above  cited,  you  are  advised  that  the  additional  compensation  re- 
ferred to  in  your  letter  is  not  within  the  inhibitions  of  section 

4219  G.  C. 

s 

Boards  of  Education  Cannot  Establish  Military  Training  in  Public 
Schools  Under  Section  7721,  General  Code  of  Existing  Law.  All 
Courses  of  Study  in  High  Schools  shall  be  in  Compliance  with 
Section  7649,  General  Code.  A  Pupil  cannot  be  Discriminated 
Against  in  His  General  Standing  in  School  Because  He  Does  Not 
Join  a  Military  Unit  in  such  School.  There  is  no  Provision  in 
Law  for  a  Board  of  Education  to  Purchase  Military  Ordnance 
or  Pay  Expenses  of  Physical  Training  Teachers  at  a  Military 
Camp. 


No.  896— (Opinion  Dated  June  13,  1919.) 

Hon.  Frank  B.  Pearson,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 

Dear  Sir:     Acknowledgment  is  made  of  your  request  for  an 

opinion  on  the  following  statement  of  facts : 

"On  January  3,  1918,  the  board  of  education  of  the  city 
school  district  of  the  city  of  Cleveland  passed  and  adopted  the 
following,  known  as  Resolution  No.  7596,  To  Provide  Military 
Training' : 
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"  'Whereas,  present  conditions  demand  the  extension  of 
the  course  in  physical  training  to  include  military  train- 
ing for  pupils  in  the  senior  high  school ;  therefore,  be  it 

"  'Resolved,  by  the  board  of  education  of  the  city 
school  district  of  the  city  of  Cleveland, 

"  '1.  That  an  approved  course  in  military  training  shall 
be  provided  by  the  assistant  superintendent  of  schools  in 
charge  of  physical  education  under  the  direction  of  the 
superintendent  of  schools,  to  be  installed  in  the  Cleveland 
senior  high  schools  as  a  part  of  the  prescribed  course  of 
study,  to  go  into  effect  at  the  opening  of  schools  in  Sep- 
tember, 1918. 

"  '2.  That  said  course  of  study  shall  consist  of  such 
adaptation  of  the  manual  of  arms,  drills,  physical  exer- 
cises, studies,  etc.,  as  shall  be  prescribed  by  the  assistant 
superintendent  in  charge  of  physical  education,  with  the 
approval  of  the  superintendent. 

**  *3.  That  all  male  students  in  the  tenth,  eleventh  and 
twelfth  years  of  the  public  schools  shall  be  required  to 
take  the  said  course  with  the  exception  of  the  following : 

"  *  (a)  All  male  students  who  shall  be  found  on  exami- 
nation by  the  assistant  superintendent  in  charge  of  physi- 
cal training,  to  be  physically  unfit  to  pursue  the  course, 
provided  that  exemption  from  the  course  shall  cease  with 
the  restoration  of  the  pupil  to  a  state  of  physical  fitness. 

" '  (b)   All  male  students  whose  parents  or  guardians 
make  oath  that,  in  obedience  to  the  dictates  of  conscience, 
they  petition  the  board  of  education  to  excuse  their  chil- 
dren from  such  study  or  exercise  as  is  exclusively  military 
in  content. 

"*(c)  All  male  students  who,  for  reasons  which  are 
good  and  sufficient  in  the  judgment  of  the  superintendent 
of  schools,  may  be  excused  from  such  drill. 

"  '4.  Dress. — That  all  male  students  of  the  tenth,  elev- 
enth and  twelfth  years  of  the  public  schools  shall  be  re- 
quired to  provide  themselves  such  uniform  dress  as  shall 
he  determined  by  the  board  of  education;  it  being  under- 
stood that  the  prescribed  uniform  shall  conform  to  style, 
quality  and  cost  prevailing  in  educational  institutions  of 
high  school  rank  where  military  uniforms  are  required. 

'*  '5.  Credit. — That  credit  shall  be  allowed  for  military 
training  under  conditions  applying  to  other  regular  sub- 
jects. 

"  '6.  Time. — That  five  periods  per  week  shall  be  as- 
signed to  military  training,  such  periods  to  be  adjusted  to 
the  demands  of  the  course  of  study. 

"  *7.  Equipment. — That  the  board  of  education  shall 
provide  training  rifles  and  other  ordnance,  colors,  drums, 
etc. 

'8.  Supervision. — That  the  immediate  supervision  of 
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military  training  shall  be  carried  out,  under  the  ^neral 
direction  of  the  assistant  superintendent  in  charsre  of 
physical  education,  by  an  experienced  military  officer  em- 
ployed for  that  purpose. 

"  *9.  Teachers — ^That  not  less  than  ten  and  not  more  than 
fifteen  teachers  of  physical  training — or  others  qualified — 
shall  be  selected  and  assigned  by  the  superintendent  of 
schools  to  training  camps  for  instruction  preparatory  to 
teaching  and  directing  this  work ;  the  board  of  education  to 
reimburse  each  teacher  so  assigned  in  the  sum  of  one  him- 
dred  dollars  ($100)  to  cover  necessary  expenses. 

"  '10.  Officers'  Training. — ^That  a  two  weeks'  officers* 
training  course  for  high  school  seniors  be  provided  under  the 
direction  of  the  supervising  military  officer  immediately  pre- 
ceding the  opening  of  the  schools  in  September. 

"  *11.  And  be  it  further  resolved,  that  an  appropriation  of 
sixteen  thousand  five  hundred  dollars  ($16,500)  be  and  is 
hereby  made  to  meet  the  expense  to  the  board  of  education 
of  the  inauguration  and_  installation  of  said  course  in  mili- 
tary training.' 

"On  Monday,  August  19,  1918,  Resolution  No.  7822, 
'Adopting  official  uniform  and  designating  The  Halle  Bros, 
Company  as  the  official  uniform  outfitters  of  this  board,'  was 
passed  and  adopted  as  follows : 

"  'Whereas,  in  accordance  with  and  by  virtue  of  the  au- 
thority given  in  Resolution  No.  7693,  bids  from  manufactur- 
ers for  the  furnishing  of  standard  uniforms  to  pupils  in  the 
Cleveland  High  Schools,  who  are  to  take  military  training, 
were  received  under  date  of  August  7, 1918,  and, 

"  *Whereas,  the  bid  of  The  Halle  Bros.  Company,  low  bid- 
der in  accordance  with  the  specifications  is  as  follows : 
Unit  prices  per  uniform  as  provided  in  Item  No.  5, 

(breeches  and  leggings)  $21.85 

Unit  price  per  uniform  as  provided  in  Iteni  No.  6, 

(long  trousers)  20.50 

Unit  price  per  coat 12.00 

Unit  price  per  breeches ^ 7.50 

Unit  price  per  trousers 7.50 

Unit  price  per  cap 1.50 

Unit  price  per  leggings 1.40 

Unit  price  per  belt 0.45  j 

now,  therefore, 

"  'Be  it  resolved  by  the  board  of  education  of  the  city 
school  district  of  the  city  of  Cleveland  that  the  uniform  de- 
scribed in  Item  No.  5  of  the  specifications,  consisting  of  coat, 
breeches,  cap,  leggings  and  belt  be,  and  the  same  is  hereby 
adopted  as  the  official  uniform  for  the  purpose  above  indi- 
cated, and,  further, 

"  'Resolved,  that  The  Halle  Bros.  Company  be,  and  is  here 
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by  desigfnated  as  the  official  uniform  outfitter  until  Decenv- 
ber  31, 1918^  and,  further, 

"  'Resolved,  that  the  clerk  be  instructed  to  notify  The 
Halle  Bros.  Company  accordingly/ 
"On  January  6,  1919,  Resolution  No.  9067,  'Continuing 
Military  Training,'  was  passed  and  adopted  as  follows : 

"  'Whereas,  this  board  by  Resolution  No.  7596,  adopted 
June  3,  1918,  provided  for  military  training  for  male  pupils 
in  the  tenth,  eleventh  and  twelfth  years  of  the  high  schools, 
as  an  extension  of  the  course  in  physical  training,  and 

"  'Whereas,  the  signing.  9f  the  armistice  in  the  ^vorld  war 
has  raised  <a  doubt  in  the  minds  of  the  public  as  to  the  per- 
manency of  military  training  in  the  Cleveland  public  schools ; 
therefore  be  it 

"  'Resolved,  by  the  board  of  education  of  the  city  school 
district  of  the  city"  of  Cleveland,  that  military  training  be 
and  is  hereby  declared  to  be  a  permanent  part  of  the  curricu- 
lum of  the  Cleveland  hifi:h  schools ;  and  be  it  further 

"  'Resolved,  that  said  military  traininsr  shall  be  conducted 
for  pupils  in  the  tenth,  eleventh  and  twelfth  years  during  the 
remainder  of  the  present  school  year,  in  accordance  with 
the  provisions  of  said  Resolution  No.  7596,  except  that  mili- 
tary training  may  also  be  taken  voluntarily  by  male  pupils 
in  the  ninth  year,  during  the  second  semester  of  this  school 
year;  and  that  beginning  with  the  school  year  1919-20,  in 
September  next,  military  training  shall  be  compulsory  (save 
as  exemptions  may  be  made  under  paragraphs  a,  b,  and  c,  of 
Division  3,  of  said  Resolution  No.  7596t)  for  all  male  pupils 
in  the  ninth,  tenth  and  eleventh  years,  and  shall  be  voluntary 
for  all  male  pupils  in  the  twelfth  year. 

"  'Submitted  and  approved  by  the  acting  superintendent 
of  schools.' 

"Query. — Can  the  board  of  education  of  the  city  of  Cleve- 
land reouire  all  male  students  of  the  ninth,  tenth  and  eleventh 
s  years  of  the  public  schools  of  the  city  of  Cleveland  to  provide 
for  themselves  uniform  dress  as  prescribed  bv  the  board  and 
designated  in  Item  No.  5  of  Resolution  No.  7822,  the  same  cost- 
ing $21.85  for  suit,  unless  exemnted  under  paragraphs  a,  b,  and 
c  of  Division  3,  of  said  Resolution  ♦No.  7596,  and  if  the  pupils 
mentioned  above  fail  or  refuse  to  provide  for  themselves  the 
prescribed  uniform,  can  the  board  of  education  refuse  to  permit 
such  pupils  to  participate  in  this  military  training  and  further 
refuse  to  grant  them  promotion  because  of  such  failure  or  re- 
fusal ?" 

In  seeking  further  information  upon  this  subject,  the  board 
of  education  of  the  city  of  Cleveland  was  communicated  with,  and 
the  secretary  to  the  superintendent  of  schools  of  that  city  furnishes 
the  following  statement : 
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"At  present  about  twenty-eight  hundred  puoils  in  the  ten 
senior  high  schools  of  Cleveland  are  taking  military  training^- 
These  pupils  are  included  in  the  10th,  11th,  and  12th  years  of 
the  classes  of  1918-19,  for  whom  military  training  is  compul- 
sory under  the  action  of  the  board  in  Resolution  No.  7596,  and 
ulso  some  pupils  in  the  9th  year  who  are  permitted  to  take 
military  training  during  the  remainder  of  this  school  year  un- 
der Resolution  No.  9067.  You  will  note  that  Resolution  No.  9067 
provides  that  with  the  beginning  of  the  next  school  year  mili- 
tary training  will  be  compulsory  for  pupils  in  the  ninth,  tenth 
and  eleventh  year,  and  will  be  optional  with  those  in  the 
twelfth  year.  This  training  is  made  a  part  of  the  curri- 
culum for  the  high  schools,  and  is  intended  to  supplement  the 
regular  physical  training  or  to  be  correlated  with  it." 

As  this  military  instruction  is  based  on  physical  training,  the 

section  of  the  statutes  governing  such  training  is  here  given  and 

reads  as  follows: 

Section  7721  General  Code.  '^Physical  training  r-hall  be  in- 
cluded in  the  branches  regularly  to  be  taught  in  public  ^-chools 
in  city  school  districts,  and  in  all  educational  institutions  sup- 
ported ^vholly  or  in  part  by  monfv  received  f'-om  the  state. 
Boards  of  education  of  city  school  districts,  and  boards  of  such 
educational  institutions  must  make  provisions  in  the  schools 
and  institutions  under  their  iurisdiction  for  teachinpr  physical 
training,  and  adopt  such  methods  as  will  adont  it  to  the  canac- 
ity  of  pupils  in  the  various  grades  therein.  Other  boa^'ds  may 
make  such  provisions.  The  curriculum  in  all  normal  schools  of 
the  state  shall  contain  a  regular  course  of  physical  education." 

Any  instruction  in  military  training  contemplated  under  Ohio 
law  must  come  from  the  language  of  thi3  section,  for  this  is  the 
only  enactment  on  physical  training.  This  section  was  passed  and 
approved  by  the  Governor  on  April  25,  1904,  at  a  time  when-lhi^ 
country  was  at  peace  with  the  world  and  it  has  existed  without 
change  or  amendment  for  fifteen  years.  It  was  passed  at  a  time 
when  gymnasiums  and  courses  in  manual  training  were  being  ad- 
vocated and  introduced,  and  it  is  clear  that  no  thought  of  compul- 
sory military  training  in  the  public  schools  was  in  the  mind  of  the 
General  Assembly  at  that  time,  nor  has  any  law  ever  been  passed 
since  then,  indicating  that  the  law-making  body  of  the  state  de- 
sired compulsory  military  training  in  the  public  schools  for  which 
they  legislate. 

The  question  before  us  is  not  upon  the  merits  of  military 
training,  but  simply  the  question  as  to  whether  under  existing 
law  in  Ohio  any  board  of  education  can  do  the  following  things : 
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1.  Establish  military  training  under  Section  7721,  Gen- 
eral Code,  which  covers  physical  training,  or  Section  7649, 
General  Code,  which  governs  the  course  of  study. 

2.  Make  such  military  training  compulsory  on  any  pu- 
pil. 

3.  Make  such,  military  training  a  part  of  the  "prescribed 
course"  of  study,  which  all  pupils  are  required  to  take  for  pro- 
motion or  graduation. 

4.  Require  parents  of  pupils  to  make  an  oath  of  any 
kind  as  to  their  dictates  of  conscience. 

5.  Require  the  pupils  to  wear  certain  designated  wear- 
ing apparel  in  order  to  avail  themselves  of  the  public  school 
facilities. . 

6.  Require  the  parent  to  make  an  expenditure  of  $21.85 
to  a  certain  firm  for  apparel  for  such  pupil. 

7.  Limit  the  participation  in  a  study  in  the  curriculum 
to  one  sex,  or  part  of  the  pupils. 

8..  Expend  any  school  funds  for  rifles  and  ordnance  un- 
der existing  law. 

9.  Expend  $100  for  each  instructor's  expenses  in  a  mil- 
itary training  camp  away  from  the  school. 

10.  Refuse  a  pupil  any  part  of  the  physical  training: 
granted  under  Section  7721,  General  Code,  unless  such  pupil 
provides  a  suitable  and  specified  uniform. 

11.  Refuse  promotion  or  graduation  to  a  pupil  who  fails 
to  either  provide  certain  dress  or  participate  in  military  train- 
ing. 

As  all  male  pupils  in  the  high  schools  in  question  are  required 
by  the  resolution  of  the  board  of  education  to  take  military  train- 
ing unless  specially  excused,  or  their  parents  take  a  certain  oath 
as  to  conscience,  it  is  entirely  proper  to  examine  the  rules  govern- 
ing such  military  training  and  effecting  in  more  or  less  degree  the 
entire  male  student  body. 

A  thorough  examination  of  the  printed  "Regulations"  of  the 
Cleveland  High  School  Cadets  (which  is  the  male  student  body, 
except  those  specially  excused)  shows  the  following  drastic  ex- 
cerpts taken  briefly  from  the  fifty-one  sections  in  such  regulations : 

"6.  The  board  of  education  will  provide  the  necessary 
blank  forms  for  reports  and  records  for  each  of  said  High 
School  Cadet  Companies. 

13.  Each  cadet  shall  keep  himself  supplied  with  the  reg- 
ulation ^uniform  which  he  must  maintain  in  good  order.  Dur- 
ing the  school  day  he  shall  wear  no  other  dress  except  by 
permission    ****  . 

17.  The  general  standing  of  a  cadet  (pupil)  shall  be 
determined  by  combining  the  academic  standing,  the  military 
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standing  and  the  deportmefnt,  the  weight  given  each  stand- 
ing being  as  follows : 

Academic — Fifty  percent. 

Military — ^Thirty  percent. 

Deportment — ^Twenty  percent. 

18.  *****  violations  of  these  regulations  committed  by 
any  cadet  shall  be  triable  by  Court  Martial  ***  according 
to  the  nature  of  the  offense.    *** 

19.  The  organization,  procedure  and  records  of  all  Court 
Martial  shall  conform  to  those  prescribed  by  the  United  States 
Army  Regulations. 

22.  At  the  beginning  of  eaoh  semester  each  Cadet  shall 
receive  a  credit  of  one  hundred  merits.  Any  cadet  who  ex- 
hausts his  full  credit  of  merits  during  the  semester,  shall  for- 
feit his  half  credit  for  the  term.    *** 

23.  ***  It  must  be  borne  in  mind  that  a  demerit  mater- 
ially affects  a  Cadet's  standing  in  the  school.    *** 

24.  No  Cadet  shall  address  an  Officer  or  Cadet  who  may 
have  reported  him  for  a  delinquency  on  the  subject  of  such  re- 
port, unless  specially  authorized  by  the  pirncipal  or  comman- 
dant to  do  so,  and  no  Officer  or  Cadet  who  has  made  a  report 
against  a  Cadet  shall  hold  any  conversation  with  him  in  re- 
gard to  it  unless  by  permission  of  the  Commanding  Officer. 

31.  ***  Any  Cadet  who  in  concert  with  others  under 
pretense  of  procuring  redress  of  grievance  adopts  any  meas- 
ure, or  signs  any  paper  ***  or  does  anjrthing  to  the  preju- 
dice ***  of  military  discipline  ***  shall  be  dismissed  or 
otherwise  punished  according  to  the  nature  of  the  offense. 

43.  No  Cadet  should  appear  in  uniform  on  the  streets 
or  in  any  public  places  with  his  hands  in  his  pockets,  nor 
should  any  uniformed  Cadet  appear  except  in  proper  uniform. 
Never  wear  a  mixed  civilian  and  military  dress  or  leave  but- 
tons unbuttoned. 

51.  ***  Ignorance  of  a  regulation  will  not  be  accepted 
as  an  excuse  for  violation  of  the  same." 

The  above  are  part  of  the  regulations  promulgated  by  the 
Superintendent  of  Schools,  with  the  knowledge  and  consent  of  the 
Board  of  Education,  as  an  extension  of  physical  training  under 
Section  7721,  General  Code,  and  are  in  addition  to  the  requirements 
of  the  three  resolutions  of  the  board  of  education  heretofore  quo- 
ted. Every  male  pupil  in  the  high  school  of  the  city  must  be  a 
cadet  unless  (1)  he  is  physically  unfit,  (2)  his  parents  have  made 
an  oath  as  to  their  belief,  and  (3)  or  specially  excused  by  one  per- 
son, the  Superintendent  of  Schools.  The  natural  result,  where  it 
is  compulsory,  is  that  those  pupils  who  do  not  dress  a  certain  way 
become  marked  by  civilian  attire,  which  indicates  at  once  either 
physical  defect,  views  of  conscience,  or  special  excuse,  and  there 
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is  attendant  questioning  and  embarrassment  not  contemplated  hy 
the  Constitution  or  laws,  in  giving  to  every  child  equal  opportun- 
ity for  the  mental  education  for  which  the  public  schools  were 
established. 

Pertinent  parts  of  the  Ohio  Constitution  are : 

Article  I,  Section  4: 

"  **♦  and  the  military  shall  be  in  strict  subordination 
to  the  civil  power/' 

Article  I,  Section  7: 

"  ***  nor  shall  any  interferences  with  the  rights  of  con- 
science be  permitted.  ***  Religion,  morality  and  knowledge 
however,  being  essential  to  good  government,  it  shall  be  the 
duty  of  the  General  Assembly  to  pass  suitable  laws  ***  to 
encourage  schools  and  the  means  of  instruction." 

Article  I,  Section  11: 

"  ***  and  no  law  shall  be  passed  to  restrain  or  abridge 
the  liberty  of  speech.    ***'* 

Article  I,  Section  20: 

"  **♦  and  all  powers,  not  herein  delegated,  remain  with 
the  people.' 
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The  General  Code  of  Ohio  has  provided  for  the  curriculum  of 

hi^h  schools  in  the  following  language: 

Section  7649 : 

"A  high  school  is  one  of  higher  grade  than  an  elementary 
school,  in  which  instruction  and  training  are  given  in  approved 
courses  in  the  history  of  the  United  States  and  other  coun- 
tries ;  composition,  rhetoric,  .^glish  and  American  literature ; 
algebra  and  geometry;  natural  science,  political  or  mental 
science,  ancient  or  modem  foreign  languages,  or  both,  com- 
mercial and  industrial  branches,  or  such  of  the  branches  nam- 
ed as  the  length  of  its  curriculum  makes  possible.  Also  such 
other  branches  of  higher  grade  than  those  to  be  taught  in 
the  elementary  schools,  with  such  advanced  studies  and  ad- 
vanced reviews  of  the  common  branches  as  the  board  of  ed- 
ucation directs.'* 

Nothing  in  such  section  provides  for  military  training  as  a 
branch  in  Ohio  high  schools. 

The  enactment  of  the  board  of  education  in  question  goes  far- 
ther than  many  laws  or  ordinances  subject  to  a  referendum  in 
that,  among  other  things,  it  inaugurates  a  study  not  named  in  Sec- 
tion 7649,  General  Code,  it  regulates  mode  of  dress,  its  operation 
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is  limited  to  one  sex,  it  'demands  an  oath  from  parents  over  whom 
boards  of  education  have  no  jurisdiction,  it  lays  an  additional  tax 
on  the  parent  who  has  already  been  assessed  his  school  taxes  by 
law,  and  abridges  his  right  of  contract  in  purchasing  his  son's  wear- 
ing apparel  for  the  public  schools,  when  and  wherever  he  chooses, 
rather  than  from  one  designated  firm,  called  the  "official  outfitter." 

In  the  case  at  hand  the  board  of  education  put  into  force  in.  its 
large  geographical  jurisdiction,  by  resolution,  an  enactment  that 
was  compulsory  in  its  nature  and  effective  upon  passage,  without 
warrant  of  law ;  and  an  ultra  vires  enactment  that  carried  the  pen- 
alty of  a  denial  of  promotion  and  proper  rating  in  the  public  schools, 
unless  it  was  complied  .with,  including  certain  limited  exceptions. 

Military  training  in  schools  is  a  subject  as  large,  or  largrer 
than  physical  training  itself,  for  the  former  has  been  the  subject 
of  law  by  Congress,  passed  June  3,  1916,  and  creating  voluntary 
courses  of  training  in  both  colleges  and  high  schools  for  The  Re- 
serve Officers'  Training  Corps.  But  this  is  purely  voluntary  as  to 
whether  an  institution  or  school  unit  shall  avail  itself  of  such  act 
in  those  states  which  have  provided  for  it.  On  the  other  hand 
there  has  been  no  Federal  enactment  on  physicaal  training,  but  the 
regulations  on  military  training,  issued  by  the  War  Department 
following  such  act  of  June  3,  1916,  made  "3.  Physical  Drills," 
as  but  one  out  of  twenty-one  subjects  in  military  training  (Army 
General  Order  49)  and  such  "physical  drills"  shall  be  "calisthenics, 
bayonet  practice  and  combat  fencing."  It  would  seem,  therefore, 
that  military  training  is  a  larger  subject  than  "physical  training" 
in  public  schools  as  contemplated  in  Section  7721,  General  Code. 
Here  the  instructors  were  sent,  at  the  school  board's  expense,  to 
the  number  of  ten  or  fifteen,  to  various  military  training  camps  to 
qualify  them  in  teaching  military  training  in  the  public  schools  on 
their  return  and  as  the  cadet  regulations  say  the  "court  martial 
shall  be  as  prescribed  by  the  United  States  Army  Regulations," 
seemingly  the  military  training  contemplated  would  also  follow 
army  regulations,  and  if  so,  then  these  are  the  standard  subjects : 

1.  Infantry   Drill  Regulations. 

2.  Manual  of  Interior  Guard  Duty. 

3.  Physical  Drills  (calisthenics). 

4.  Military  Hygiene. 

5.  Military  Policy. 

6.  Small-arms  Firing  Regulations. 

7.  Administration  and  Organization. 

8.  Map  Reading. 
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9.  Field  Service  Regulations. 

10.  Marches  and  Camps. 

11.  Signaling  (semaphore  and  flag). 

Can  any  one  say  that  the  legislature  had  in  mind,  when  it 
passed  Section  7721,  General  Code,  the  above  subjects  as  "physical 
training,"  or  did  it  mean  the  "physical  culture"  gotten  in  the  gym- 
nasium, as  so  many  schools  for  fifteen  years  have  interpreted  it? 
Clearly  they  meant  the  latter  and  not  military  training. 

Much  can  be  said  in  favor  of  military  training  in  public  schools, 
but  its  merits  or  demerits  is  not  the  question  before  us ;  the  ques- 
tion is  whether,  under  existing  Ohio  law,  a  board  of  education  can 
inaugurate  any  military  training  under  the  head  of  "physical  train- 
ing" mentioned  in  Section  7721,  General  Code.  While  a  board  of 
education  has  broad  powers  in  its  management  of  the  public  schools 
under  its  control,  it  cannot  go  beyond  those  things  contemplated 
by  the  legislature  and  until  further  legislation  is  had  on  the  sub- 
ject, a  board  of  education  has  no  authority  to  establish  military 
training  in  the  public  schools  (Section  7649,  General  Code)  or  com- 
pel its  student  body  to  dress  in  a  certain  manner  during  school 
hours,  with  the  attendant  expense  on  the  parent.  .  The  public 
schools  of  the  state  are  intended  to  be  free  in  the  fullest  sense  of 
the  word;  they  are  civil  institutions  and  not  military,  and  will 
always  remain  so ;  the  state,  while  granting  wide  powers  to  charter 
cities  in  other  matters,  has  ever  kept  control  of  the  public  school 
system  and  all  boards  of  education  are  operating  under  the  laws 
of  the  state,  and  a  board  of  education  that  spends  school  funds  f pr 
a  course  in  military  training,  does  so  without  authority  under 
existing  law,  and  against  the  prohibition  in  Section  7649,  General 
Code. 

A  board  of  education  cannot  add  to  its  study  curriculum  a 
branch  for  which  there  is  no  warrant  of  law,  and  then  compel  pupils 
to  take  such  branch;  neither  can  it  deny  physical  training  privil- 
eges established  under  Section  7721,  General  Code  to  any  pupils 
who  fail  to  buy  a  certain  uniform ;  nor  can  failure  to  take  military 
training  by  any  pupil  be  made  to  militate  against  his  general  stand- 
ing in  the  public  school  as  regards  promotion!  There  is  no  author- 
ity for  a  board  of  education  to  establish  military  training  under 
Section  7721,  General  Code,  as  "physical  training"  and  expend 
money  therefore  from  their  own  funds,  or  compel  parents  to  buy 
uniforms  for  pupils,  and  the  branches  taught  in  Ohio  high  schools 
under  Section  7649,  General  Code  do  not  include  military  training. 
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Under  existing  state  law  a  board  of  education  cannot  include 
military  training  in  its  course  of  study  and  compel  students  to  fur- 
nish uniforms,  the  penalty  for  failure  to  do  so  being  a  loss  of  stand- 
ing for  promotion  in  the  school  And  before  boards  of  education 
in  Ohio  have  power  to  establish  such  military  training  or  expend 
money  for  rifles  and  ordnance,  there  must  be  further  legislation 
on  the  subject.  The  subject  is  larger  than  the  '^physical  train- 
ing" contemplated  in  Section  7721,  General  Code,  which  section 
also  means  that  the  ''physical  training"  open  to  one  pupil  shall  be 
open  to  every  other  pupil;  instructors  in  physical  training  can  be 
paid  for  such  training  under  Section  7721,  General  Code,  and  their 
salaries  increased  during  employment,  but  a  board  cannot  expend 
money  from  school  funds  to  send  them  away  to  be  further  educated 
any  more  than  they  could  send  the  music  teacher  to  a  conservatory 
at  public  expense. 

'  It  is  therefore  the  opinion  of  the  Attorney  General  that : 

1.  Boards  of  education  cannot  establish  military  train- 
ing in  public  schools  under  Section  7721,  Geenral  Code  of  ex- 
isting law. 

2.  All  courses  of  study  in  high  schools  shall  be  in  com- 
pliance with  Section  7649  General  Code. 

3.  A  pupil  cannot  be  discriminated  against  in  his  sreneral 
standing  in  school  because  he  does  not  join  a  military  unit  in 
such  school. 

4.  There  is  no  provision  in  law  for  a  board  of  education 
to  purchase  military  ordnance  or  pay  expenses  of  physical 
training  teachers  at  a  military  camp. 
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Allwether  Top  Co.,  Cleveland,  $25,- 

000.  Louis  A.  Luckmeler,  W.  A.  Kane, 
J.  P.  Priedl,  R.  M.  Zimmerman,  Eu- 
gene Quigley. 

Singer-Lieedom  Paper  Co.,  Spring- 
field, 115,000.  Reinhold  Singer,  C.  A. 
Leedom*,  Robert  P.  Singer,  Paul  C. 
Singer,  Leo  J.  Singer. 

Youngstown  Mortgage  Co.,  Toungs- 
town,  15,000.  M.  L.  Galley,  T.  Lamar 
Jackaon,  Clyde  W.  Osborne,  Donald  J. 
Lynn,  Wallace  F.  Judd. 

Buyright  Realty  Co.,  Akron,  $25,000. 
V.  J.  Paul,  W.  B.  Lander,  J.  Henrietta, 

1.  Knabel,  A.  J.  Brown. 

Shelby  Home  Building  Co.,  Shelby, 
$100,000.  C.  S.  Moore,  G.  G.  Skiles,  F. 
C.  Schiffer,  A.  C.  Morse,  B.  F.  Long. 

Paxson  E)quipment  Co.,  Cleveland, 
$25,000.  CalTin  S.  Paxson,  Alfred  H. 
Franklin,  Dora  A.  Paxson,  George  J. 
Mesker,  Walter  C.  Ong, 

Commercial  Leather  Manufacturing 
Co.,  Ashtabula,  $25,000.  H.  R.  Hill,  D. 
F.  Dunlavy,  J.  C.  Lance,  F.  D.  Squires, 
U  A.  Pullman. 

H.  P.  Wolpert  &  Co.,  Steubenville, 
120,000.  H.  F.  Wolpert.  Frank  A.  Wol- 
pert, Adrian  T.  Wolpert,  Isabel  W. 
Brady.  Florence  E.  Wolpert. 

Beayercreek  Threshing  Co.,  Dayton. 
$2,000.  I.  M.  Coy,  Carl  E.  Bigler,  H.  C. 
Haverstick,  H.  H.  Warner,  D.  B. 
Shoup. 

American  Exchange  Bank,  Canton, 
$50,000.  John  Jacob,  Jr.,  Charles  C. 
Cpham,  William  Jacob,  Ward  W. 
Webb,  OliYia  Daum. 

Canton-Massillon  Mining  Co.,  Can- 
ton. $75,000.  W.  E.  N.  Hemperly,  M. 
E.  Storrie,  John  V.  Hammersmith,  L. 
C.  Wiggins.  M.  P.  L.  Kirchhofer. 

Rldgewood  School  Co.,  Springfield, 
110,000.  Carl  K  Fried,  F.  M.  Wallace. 
H.  B.  Martin,  H.  6.  KisselU  Warren  A. 
Myers. 

Polar  Petroleum  Co.,  Mansfield,  $<S,- 
000.  P  G.  Summerholder,  W.  L.  Nog- 
gle.  C.  J.  Fitch.  Caroline  Noggle,  Mary 
1  Summerholder. 

Spencervllle  Farmers'  Union  Co., 
SpenceryiUe,  $40,000.    J.  H.  Wright,  J. 


W.  Hoverman,  J.  H.  Mallory,  J.  W. 
HoUoway,  Ira  C.  Stayner.  C.  H. 
Gracely. 

Athletic  6apply  Co.,  Toledo,  $35,000. 
Samuel  Monetta.  Jack  Fluhres,  Thos. 
F.  Kennedy,  Max  O.  Beyer,  Henry  Z. 
Ungar. 

Euclid  F^irmount  Co.,  Clevel^iid, 
$200,000.  Edward  C.  Daoust,  C.  R. 
Cross.  C.  A.  Alexander,  P.  H.  Hunt, 
Trafton  M.  Dye. 

Madison  Villa  Co.,  Cleveland,  $40,- 
000.  J.  W.  Conger,  F.  H.  Conger, 
Maude  A.  Conger,  D.  W.  Curtis,  J.  W. 
Longdon. 

Master  Tire  and  Rubber  Co.,  Day- 
ton, $800,000.  William  B..Ruston,  G. 
H.  Witsaman,  Frank  C.  Vail,  Harry  G. 
Egbert,  Robert  N.  Brumbaugh. 

Security  Land  &  Building  Co.,  Cleve- 
land, $10,000.  K.  T.  Siddall,  Quay  H. 
Findley,  John  H.  Schultz,  Trafton  M. 
Dye,  P.  H.  Hunt! 

Wuliger  Realty  Co.,  Cleveland,  $50,- 
000.  F.  E.  Hively,  B.  Goldberg,  M.  Pat- 
aky,  Frank  Wuliger,  A.  J.  Friedman. 

Austinburg  Co-operative  Co.,  Austin- 
burg,  $15,000.  W.  O.  Ellsworth,  O.  W. 
'Seeley,  F.  H.  Reynolds,  G.  M.  Bissell, 
Earl  Forman,  A.  J.  Heath.         § 

Jefferson  Sales  Co..  oledo,  $25,000. 
Frederick  C.  Schoal.  George  N.  Fell, 
H.  E.  Throne,  Eldward  M.  Amos,  A.  C. 
Zzelusta. 

Pemberton  Farmers'  Exchange  Co.. 
Pemberton,  $50,000.  George  M.  Hill. 
N.  C.  ETnders,  I.  M.  Wilkinson,  W.  M. 
Buroker,  F.  M.  Pepper. 

Forest  Fbarmacy  Co..  Cleveland, 
$25,000.  Alfred  Safran.  WilUam  W. 
Rosenzweig,  William  Davia.  Lad  E. 
Krejci,  Neil  A.  Collins. 

Volyum  Pump  Co.,  Cincinnati,  $15,- 
000.  John  A.  Smith,  Fred  H.  Goos- 
mann,  Anthony  Schemel,  Albert'  C. 
Rogge,  Frances  McCann. 

Minerva  Bottling  Co.,  Minerva,  $10,- 
000.  William  E.  Harrington.  Harry  W. 
Lutes,  Ruth  H.  Lewton,  Arthur  C.  Big- 
gins, John  T.  DeFord. 

Farmers'  State  Bank  of  New  Madi- 
son, Ohio,  New  Madison,  $25,000.  E. 
C.  Mikesell,  J.  D.  King,  Ella  L.  Bloom, 
Nancy  A.  Noggle,  W.  R.  Hagerman, 
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H.  S.  Rivitz  Realt^Tf  Co.,  Cleveland, 
$10,000.  W.  G.  Stu'ber.  D.  Axline,  Gro- 
ver  H.  Hull,  M.  F.  McCarthy,  W.  J. 
O'Neill. 

Janszen  Grocery  Co.,  Cincinnati,  $1,- 
000,000.  August  Janszen,  Joseph  A. 
Janszen,  Prank  Harpenau,  Bernard  F. 
Janszen,  Henry  G.  Janszen,  Lawrence 
J.  Janszen,  Harry  L.  Schmidt,  August 
J.  Janszen,  Jr. 

Swartz  Electric  Co.,  Dayton.  $15,- 
000.  C.  H.  Swartz,  George  F.  Schneld- 
ler,  R.  H.  Davis,  Mrs.  George  P. 
Schneidler,  Mrs,  C.  H.  Swartz. 

Broadway  Mortgage  and  Investment 
Co.,  Cleveland,  $100,000.  Frank  B. 
Fultz,  R.  H.  Senkbeil,  G.  E.  Senkbeil, 
Sigmund   Leichtag,   S.   Weiss. 

Schaaf  Point  Realty  Co.,  Cleveland, 
$25,000.  John  P.  Kalina,  P.  V.  Kalina, 
P.  J.  Mulligan,  Frances  Harris,  Netta 
A.  Babinee,  J.  E.  Smith. 

Crescent  Realty  Co.,  Cleveland,  $10,- 
000.  Charles  Pintner,  Boza  Sixta,  Jos. 
Svec,  James  Basl,  James  W.  Svoboda. 

Co-operative  Kosher  Meat  Market 
Co.,  Cleveland,  $10,000.  H.  A.  Rocker, 
Samuel  Rocker,  B.  H.  Schwartz,  Jos. 
Morgenstem,  J.  Goldman. 

Miles-Center  l^nd  *Co..  Cleveland, 
$4,000.  Corinne  Allshouse,  James  A. 
Ferrell,  L.  E.  Caldwell,  A.  K.  Strong, 
R.  W.  Edwards. 

Acme-Palmers  &  DeMooy  Foundry 
Co.,  Cleveland,  $400,000.  Alonzo  M. 
Snyder,  W.  H.  Seagraves,  Robert  E. 
Roehm»M.  H.  Gallagher,  X.  I.  Young. 

Halter  Brothers  Co.,  Canton.  $25,- 
000.  Wendell  Herbruck,  H.  Xellus,  A. 
R.  Ackerman.  W.  Frey,  G.  B.  Kellogg. 
(Manufacturing  and  selling  pretzels, 
baking  goods,  etc.) 

Upper  Dayton  View  Development 
Co.,  Dayton,  $200,000.  Harry  J.  Os- 
bun.  Julius  E.  Fout,  Richard  Burk- 
hardt,  Harry  G.  Wagner,  William  A. 
Keyes. 

West  Penn  Refining  Co.,  Youngs- 
town,  $200,000.  John  T.  Harrington, 
U.  C.  DeFord,  J.  W.  Blackburn,  Donald 
J.  Lynn,  Wallace  F.  Judd. 

Burnett-Hathaway  Co..  Cleveland, 
$10,000.  R.  F.  Burnett,  H.  A.  Hatha- 
way, I.  M.  Harrivel,  Mable  N.  Hum- 
mel, George  W.  Spooner.  (Construc- 
tion and  contracting.) 

E}dwin  Davis  Co.,  Youngstown,  $5,- 
000.  Edwin  Davis,  Benjamin  Davis, 
Phoebe  R.  Davis,  Alexander  Gordon, 
George  C.  Davis.  (Roofing,  sheet  met- 
al., etc.) 

Jugeslay  Film  Co.,  Cleveland,  $20,- 
000.  •   Charles   N.    Krieg,   Michael     S. 


Cerrezln,  Stella  Halama,  Charles  Ros- 
enblatt, George  Palda. 

Savannah  B}quity  Co.,  Savannah, 
$16,000.  P.  O.  Cuppy,  E.  H.  Kestner, 
Arthur  Smith.  R.  B.  Eubank,  T.  H. 
Beattie,  George  Brokaw,  Glenn  Cal- 
houn. 

Bemiller  Foundry  and  Machine  Co., 
Bellville,  $100,000.  James  P.  Wood, 
Thomas  H.  Jones,  Grover  Higgins,. 
Harold  G.  Mosier,  W^  B.  Cockley. 

Motor  Patterns  Co.,  Cleveland*  %S0,- 
000.  R.  R.  Street,  P.  B.  Whitlock.  J.  S. 
Poplechak,  Ant  J.  Koryta,  Chair les  Fol- 
lett. 

Citizens'  Building  and  Realty  Co., 
Cleveland.  $15,000.  Louis  C.  Heimber- 
ger,  F^ank  H.  Ijove,  Jacob  H.  Schoen. 
G.  C.  Hafley,  C.  P.  McConnell. 

McLean,  J.  A.  Shearer,  W.  H.  Fled- 
derjohann.  (Manufacturing  and  sell- 
ing medicines.) 

Bell  Rubber  Co.,  Akron,  $100,000. 
George  T.  Bell,  G.  H.  Doollttle,  E. 
Hackathorn,  Ernest  E.  Hackathom. 
Ernest  E.  Zesiger. 

A.  M.  Mayle  Manufacturing  (Ik>.,  To- 
ledo. $20,000.  Albert  M.  Mayle,  John 
M.  Vollmayer,  Stuart  S.  Wall,  Frank 
HI.  Miller,  Charles  Weirich.  (Tools, 
machinery.) 

Charles  R.  Sargent  Co.,  Cleveland, 
$50,000.  P.  J.  Robinson,  H.  U  Redlin, 
Charles  R.  Sargent,  D.  C.  Wilson.  Wm. 
J.  Kuehn.  (Chemicals,  oils,  pigments, 
etc.) 

Chilllcothe  Paper  Co..  Chillicothe. 
$600,000.  Hector  McVicker.  George 
Litter,  Loy  E.  Hoyt,  Austin  P.  Story. 
Lyle  S.  Evans. 

Edon  Farmers'  Co-operative  Co., 
Fdon,  $10,000.  Charles  W.  Luke,  John 
M.  Ingram,  George  E.  Scott,  David  J. 
Brigle,  Charles  W.  Thompson. 

Hilsinger  Coal  and  Mining  Co..  To- 
ronto, $75,000.  L.  H.  Hilsinger,  W.  G. 
McClain.  G.  C.  Moyeds,  J,  W.  Porter, 
D.  E.  Eshbaugh. 

J.  C.  Cromwell  Steel  Co.,  Cleveland. 
$10,000.  Harold  T.  Clark.  Roy  C, 
Green,  Eillis  R.  Dlehm,  Paul  J.  Bickel. 
P.  S.  Whitcomb. 

May-Fiebeger  Furnace  Co..  New- 
ark, $50,000.  P.  W.  Moser,  E.  P.  Ball, 
J.  N.  Pugh,  A.  J.  Baldwin.  Charles  EI. 
Root. 

Prospect  Cabinet  and  Upholstering 
Co  neveland.  $20,000.  Adolf  Schif- 
fer,  Berf  L.  Riesner,  Nicholas  Roth,. 
Abraham  T^elesky,  B.  EHias. 
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WUliam  Max,  S.  €.  Richie,  E.  O.  Mur- 
ray, Michael  Max. 

Parco  Co!,  Toledo,  |10,000.  Allan 
L.  Kessler,  Charles  Carlos,  P.  T.  Mc- 
Nemey,  C  .  McNemey,  O.  H.  McNer- 
ney. 

Merchants'  State  Bank  of  Toungs- 
town,  Ohio,  Toungstown,  $50,000.  Jos. 
Mogus,  Michael  Willo,  Joseph  G.  Vas- 
Maletich,  Felix  Tozwiak,  Andrew  Lu- 
kac,  John  Schragal,  Michael  J.  Kocis, 
oak,  Joseph  J.  SchromOfsky,  Andrew 
Ragan,  Karl  F.  Mogg,  Anton  Pacic, 
John  Thurik,  Frank  Tozwiak,  Frank 
Markovich,  Michael  Fialla,  Andrew 
Krispinsky,  Stephen  A.  Herman,  Peter 
Steve  Chucsy. 

Ultimate  Tire  and  Rubber  Co.,  Eu- 
clid Village,  $10,000.  M.  DeVaughn, 
Paul  Patterson,  John  A.  Lombard,  M. 
J.  Monahen,  B.  W.  Jacobi. 

Adam  J.  Guth  Realty  Co.,  Akron, 
$10,000.  Adam  J.  Guth,  C.  Harry  Kief- 
er,  W.  F.  Woting,  Sadie  D.  Guth,  Ray 
F.  Hamlin. 

G.  A.  Steward,  R.  U  Jones,  Ralph  R. 
Hawkins,  C.  R.  Davis.  A.  Lee  Beatty, 
Bessie  Beatty,  E.  S.  Sherard,  D.  C. 
Chandler,  C.  C.  Valentine,  L.  A.  Mc- 
Gee,  Charles  S.  Smith,  Jr. 

H.  C  Godman  Co.  Employes*  Sav- 
ings ft  Loan  Association,  Columbus, 
$1,000,000.  John  E.  Lerch,  E.  W.  Elli- 
son, Wm.  Brooks,  Carl  V.  Mehler, 
Nicholas  J.  Wagner,  Fur  man  M. 
Brooks,  Johnson  P.  Lewis,  Jr.,  Wm. 
J.  Daub. 

Brenneman  Farming  ft  Seed  Devel- 
opment Co.,  Dayton,  $150,000.  Emmett 
A.  Brenneman,  Charles  Temple  Towns- 
ley.  Laura  P.  Brenneman,  EHla  H. 
Townsley,  Pearl  N.  Sigler. 

"Warm-Up"  Automobile  Heater  Co., 
Oardington,  $150,000.  C.  N.  Bowen, 
Louis  McCallister,  L.  Osborn,  J.  R. 
Cluter.  Samuel  Fippin. 

Baldwin  Realty  Co..  Columbus,  $25,- 
000.  Carl  M.  Baldwin,  Carl  C.  Wolf. 
M.  D.  Renick,  H.  L.,  Samuels,  R.  E. 
Beldwin. 

Clinefarm  Gas  Co.,  McArthur,  $35,- 
000.  Fred  L.  Diles,  Anna  M.  Dilei. 
Fred  L.  Diles,  Jr.,  Dorothy  Vernon 
Biles.  C.  A.  Blackstone. 

Fostoria  Overland  Co.,  Fostoria.  $40.- 
000.  J.  O.  Dreizler,  Russell  R.  Blose, 
Uiura  Dreitzler.  Andrew  Wolf,  Mar}' 
Wolf,  G.  P.  Kressler.  (Automobile 
sarage,  etc.) 

Flomar  Realty  Co.,  Cleveland.  $5.- 
000.  F.  N.  Riley.  W.  C.  Schroeder,  A. 
J.  Halle,  D.  B.  Stone,  B.  R.  Kohn. 


Farmers'  Bank  of  Ellda,  Elida,  $25.- 
000.  S.  D.  Crites.  Abner  Brenneman, 
J.  E.  John,  B.  F.  Thut,  J.  B.  Sawmiller. 

Garman  Loomis  Schlimme  Co.,  Ak- 
ron, $50,000.  H.  V.  Garman,  C.  E. 
Loomis,  Ernest  H.  Schlimme.  Jessie 
C.  Carlson,  C.  N.  Carlson.  (Hotels, 
restaurants,  etc.) 

Hyatt  Ignition  Co.,  Columbus,  $30,- 
QOO.  Samuel  W.  Hyatt,  John  M.  Arm- 
strong, Burt  M.  Hall.  Raymond-  D. 
Hyatt,  Homer  J.  Clark. 

John  Jacob  Agency  Co.,  Canton. 
$100,000.  John  Jacob,  Jr.,  Charles  C. 
Upham,  William  Jacob,  Ward  W. 
Webb.  Olivia  Daum.     (Insurance.) 

Montgomery   County   Leaf   Tobacco 
Co.,  Dayton,  $10,000.    A.  B.  Friedman 
Cecile   O.   Friedman,    Sidney   G.   Kus 
worm,  B.  R.  Shaman,  K  S.  Huber. 

Progressive  Savings  &  Loan  Asso 
elation,  Middletown,  $25,000.  B.  Whit 
ney  Clark,  Leonard  W.  Johnson,  Har 
rison  J.  Morton,  Charlie  Bo  wens.  B.  L 
Didlich.  J.  W.  Pollard,  Belle  V.  Chand 
ler. 

Ramie  Gas  Mantle  Co.,  Columbus 
$1,000.  H.  T.  Irvin,  L.  G.  Kalb,  Chas 
H.  Bartow,  C.  M.  Werum,  D.  H 
Thomas. 

Sweet  Tooth  Ice  Cream  Cone  Co. 
Toledo,  $10,000.  E.  E.  Geha,  N.  A 
Etoll.  George  C.  Bryce,  Marie  H.  Hueb 
ner.  Anna  A.  Conlin. 

Van  Kirk  Coal  &  Coke  Co.,  Cleve 
land,  $30,000.  Eby  B.  Van  Kirk,  Ar 
thur  B.  Ragan.  Walter  C.  Flinspach 
G.  L.  Shuler,  John  A.  Homik. 

Wells  Creamery  Co.,  Delphos,  $50, 
000.  C.  V.  Wells,  Peter  Wldmer.  W.  H 
Weaver,  C.  J.  Mayer,  J.  A.  Dalton. 

Youngstown  Realty  Associates  Co. 
Youngstown,  $100,000.  John  Schlarb 
J.  H.  Fisher,  W.  W.  Gibson,  E.  G.  Fish 
er,  M.  A.  Gibson. 

Ax-Ma-Ex  Co.,  Columbus,  $7,000.  J 
M.  Miller,  Emmet  V.  Rhoads,  Anna  L 

Armorcord  Tuber  Sales  Co.,  Salem 
$50,000.  Grant  Hill,  R.  T.  Blesh,  J 
Donald  Strawn,  Ralph  Ridge,  Holmes 
L  Alman. 

Perfect  Rubber  Co.,  Mansfield,  $100.- 
000.  L.  C.  Chase.  John  Krause,  E.  O. 
Townsend.  C.  H.  Voegele,  A.  C.  Moore, 
Fred  M.  Bushnell.  J.  C.  Lewis,  F.  A. 
Voegele,  J.  M.  Pitney. 

Noss  Baking  and  Specialty  Co., 
Cleveland,  $10,000.  Louis  Noss,  Chas. 
F.  Noss,  John  L.  Grieger,  Harvey  F. 
Noss,  John  L.  Grieger,  Jr.,  Arthur  C. 
Grieger,  Fred  Becker. 

Hale  Justis   Drug     Co..  Cincinnati, 
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$125,000.  Stephen  B.  Marvin,  E.  H 
Thlesing,  Isadore  J.  Blumenthal,  D.  O 
Youndt,  Henry  B.  Foote. 

Polish  American  Merchandise  Co 
Youngstown.  $30,000.  V.  F.  Malecki 
Antoni  Lamparty,  Franciszk  Shrabsky 
Samuel  M.  Hetner,  Ed.  K.  Tochman 
Joseph  Helminiak,  John  Lamparty 
Leon  Wojtylo. 

B.  &  H.  Construction  Co.,  Cleve- 
land, $10,000.  P.  M.  Berry,  G.  F.  How- 
ell, C.  J.  Howell,  F.  D.  Bingham,  Jas. 
G.  Bingham. 

First  Building  &  Loan  Co.,  Jackson 
Center,  $50,000.  Frank  Baughman,  L. 
W.  Baker,  A.  G.  Boogher.  G.  A.  Swick- 
ard.  W.  C.  Meranda,  Shelby  Baugh- 
man. 

Trlnway  QH  and  Gas  Co.,  Newark, 
$100,000.  C.  H.  Fonts,  R.  E.  Ford,  W. 
TT.  Wigton,  George  W.  Guthrie,  Chas. 
Trees. 

W.  H.  SchaeflTer  Co.,  Dayton,  $100.- 
000.  W.  H.  Schseffer.  Irvine  F.  Sch^ef- 
fer,  Scott  Shroder,  Leroy  Wood,  Wil- 
liam A.  Hughes,  John  H.  Leyland. 
(Wholesale  grocery.) 

Haarman  Candy  Co.,  Cincinnati,  $10,- 
000.  C.  C.  Ward,  Adolph  Haarman, 
Thomas  H.  Snyder,  A.  C.  Fowler,  El- 
mer L  Conway. 

Thomson  Gasoline  Co.,  Coshocton, 
$5,000.  J.  W.  Thomsson,  D.  U  Piatt, 
A.  E.  Wiggins,  J.  W.  Cooksey.  J.  L. 
Thomson. 

Accessory  Sales  Co ,  Cleveland.  $10,- 
000.  Harv^v  o.  Yoder,  Carl  M.  Yoder, 
Mo'^ta  M.  Rich,  Clara  L.  Giersch,  Jos. 
A.  Seymour. 

Hinkle  Construction  Co.,  Cleveland, 
$30,000.  Arthur  McBride,  Jamer  M. 
Ragen.  J.  French,  E.  M.  Stevenson, 
Fred  M.  Wirtshafter. 

H.  S.  Weil  Co.,  Cleveland,  $10,000. 
Euppne  E.  Wolf,  Julius  Bloomberg,  H. 
H.  Kraus,  M.  G.  Sloss,  J.  M.  Glick. 

People's  Produce  Co.,  Alliance,  $15.- 
000.  Joseph  Goldberger,  WHMam  Ben- 
ton Small,  Joseph  MacQoogan,  Harold 
Caves,  Jos.   M.  Dieterich. 

MaerVl«»  Home  Buildine:  Co..  Cleve- 
land, $20,000.  F.  W.  Maerkle,  Burrows 
Barstow,  T.  D.  Auble,  M.  A.  McManus, 
R.  B.  EHvidge. 

Motors  Transport  Co.,  Cleveland, 
$10,000.  Edward  R.  Cerwin.  Catherine 
M.  Cerwin.  Austin  J.  Mulhern,  Carl  T. 
Schuster.  C.  W.  Tyler. 

Chemical  &  Disinfectant  Co.,  Cleve- 
land, $10,000.  Fred  C.  Acker.  G.  E. 
Callaway,  C.  F.  Franke.  Hugo  F.  Brae- 
uel,  Robert  A.  Wendorf. 


Increases 

New.  Co-operative     Co.,   Dillonvale,. 
$6,000  to  $12,000. 

Nobil  &  Ostrov  Co.,  Akron,  $200,000 
to  $230,000. 

Salem  Lighting  Co.,  Salem,  $150,000 
to  $300,000. 

Trl-Countv  Automotive  Co.,  Dayton, 
$20,000  to  $225,000. 

Balire-Sharshal   Coal  Co.,  Shawnee, 
$35,000  to  $50,000. 

Rockwell   Springs     Trout  Club   Co., 
Toledo,  $12,000  to  $19,600. 

George   D.   Harter     Bank,     Canton, 
$300,000  to  $600,000. 

Amermaid  Manufacturing  Co.,  Cleve- 
land, $100,000  to  $200,000. 

Cleveland  Alloys  Co.,  Cleveland,  $30,- 
000  to  $100,000. 

Ft.  Recovery  Equity  Exchange    Co., 
Ft.  Recovery,  $25,000  to  $60,000. 

J.  B.  Doppes  Sons  Lumber  Co.,  Cin- 
cinnati. $30,000  to  $90,000. 

United   Food    Products   Manufacture 
inj?  Co.,  Toledo.  $250,000  to  $500,000 

Clune  Ice  Cream  Co.,  Athens,  $75.- 
000  to  $125,000.     Common. 

Clune  Ice  Credm  Co.,  Athens,  $75,- 
000  to  $125,000.    Preferred. 

Columbus    Show    Case    Co.,    Colum- 
bus. $1R.000  to  $100,000. 

Cleveland     Mllline:       Machine     Co.. 
Cleveland,  $500,000  to  $1,500,000. 

Universal   Cabinet     Co.,  Greenville, 
$10,000  to  $75,000. 

Guide  Motor  Lamn  Mfg.  Co..  Cleve- 
land, $150,000  to  $300,000. 

C    L.  Downey  Co.,  Cincinnati.  $10,- 
000  to  $15,000. 

Paudett  Investment  Co.,  Cleveland, 
$10,000  to  $250,000. 

P.  A.  Geler  Co.,  Cleveland,  $250,000 
to  $400,000. 

General    Model     and     Pattern  Co., 
Cleveland,  $10,000  to  $50,000. 

Crane     Co.,   Cleveland,     $50,000  to 
$100,000. 

Howard  Enuitv  Exchange  Co.,  How- 
ard. $10,000  to  $30,000. 

Cleveland       Milling     Machine    Co., 
Cleveland,   $1,500,000  to  $2,000,000. 

Rlackstone  Building  Co..  Akron,  $25,- 
OOO  to  f  ?00.000. 

.Tohnston  ft  Jennings  Co.,  Cleveland, 
$200,000  to  $700,000. 

State  Bankine:  and  Trust  Co.,  Cleve- 
land, $250,000  to  $350,000. 

Pecrease 

Ho)o^e^  Brothers  ►'uggy  Co..  Crest- 
line, $50,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


Na  1691— In  the  Matter  of  the  Petition  of  The  New  Ottawa 
County  Telephone  Company  and  Central  Union  Telephone  Com- 
pany for  Such  Consent  and  Approval  of  the  Commission  as  May 
be  Necessary  to  Permit  Them  to  Enter  Into  Contracts  With 
Each  Other  That  Will  Enable  Them  to  Continue  to  Interchange 
Toll  Business.    Prayer  Granted. 


(Dated  June  16,  1919.) 

This  day,  (the  Commission  having  deemed  a  hearing  there- 
upon to  be  unnecessary) ,  this  matter  came  on  for  final  considera- 
tion upon  the  joint  application  of  The  New  Ottawa  County  Tele- 
phone Company,  (a  corporation  organized  and  existing  under  the 
laws  of  Ohio),  and  the  Central  Union  Telephone  Company,  (a 
corporation  organized  under  the  laws  of  Illinois  and  duly  author- 
ized to  do  business  in  the  State  of  Ohio) ,  asking  the  consent  and 
authority  of  this  C!ommission  to  make  and  enter  into  certain  con- 
tracts, or  articles  of  agreement,  providing,  among  other  things 
for  the  retention  of  the  physical  connections  now  existing  between 
their  respective  systems,  the  establishment  of  other  and  addi- 
tional connections  and  the  universal  interchange  of  toll  business 
thereby  in  lieu  of  a  restricted  toll  business  now  being  inter- 
changed: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Comission  finds,  from  the  pleadings  filed  herein, 
and  for  the  purposes  of  this  proceeding,  that  the  convenience  of 
the  public  will  be  promoted  by  the  retention  and  establishtnent  of 
such  physical  connections  and  the  interchange  of  toll  business 
thereby,  and  that  the  public  thereby  will  be  furnished  adaquate 
service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge  there- 
for, and  is  satisfied  that  its  consent  and  authority  for  the  reten- 
tion and  establishment  of  such  physical  connections  and  such 
interchange  of  toll  business  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  New  Ottawa  County  Telephone  Com- 
pany and  the  said  Central  Union  Telephone  Company  be,  and  here- 
by they  are  authorized  (1),  to  retain  the  physical  connection  now 
existing  between  their  respective  systems,  (2)  to  establish  such 
additional  physical  connections  as  may  be  necessary  and  proper, 
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and  (3)  to  interchange  a  universal  toll  business  thereby  in  lieu  of 
the  present  restricted  or  limited  interchange  of  toll  business.  It 
is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  applicants  file  with  this  Commission  schedules 
of  rates  and  charges,  rules  and  regulations  for  such  universal 
interchanged  toll  business.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a 
consent  to  or  approval  by  this  Commission  of  any  ancrease  in  rates 
or  diminution  of, the  service  now  enjoyed  by  the' public,  nor  shall 
the  findings  hereinbefore  set  forth  as  to  rates  and  service  be  bind- 
ing upon  this  Commision  in  any  future  proceeding  involving  said 
matters. 

No.  1692— In  the  Matter  of  the  Petition  of  The  Tontogany  Tele- 
phone Company  and  Central  Union  Telephone  Company  for 
Such  Consent  and  Approval  of  the  Commission  as  May  be 
Necessary  to  Permit  Them  to  £nter  Into  Contracts  With  Each 
Other  That  Will  Enable  Them  to  Continue  to  Interchange  ToD 
Business.    Prayer  Granted.  « 


(Dated  June  16,  1919.) 

This  day,  (the  Commission  having  deemed  a  hearing  there- 
upon to  be  unnecessary),  this  matter  came  on  for  final  considera- 
tion upon  the  joint  application  of  The  Tonogany  Telephone  Com- 
pany, (a  corporation  organized  and  existing  under  the  laws  of 
Ohio),  and  Central  Union  Telephone  Company,  (a  corporation 
organized  under  the  laws  of  Illinois  and  duly  authorized  to  do 
business  in  the  State  of  Ohio) ,  asking  the  consent  and  authority 
of  this  Commission  to  make  and  enter  into  certain  contracts,  or 
articles  of  agreement,  providing,  among  other  things,  for  the 
establishment  of  a  physical  connection  between  applicants'  re- 
spective systems  and  the  interchange  of  toll  business  thereby: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  filed  herein, 
and  for  the  purposes  of  this  proceeding,  that  the  convenience  of 
the  public  will  be  promoted  by  the  establishment  of  such  physical 
connection  and  the  interchange  of  toll  business  thereby,  and  that 
the  public  thereby  will  be  furnished  adequate  service  for  a  reason- 
able and  just  rate,  rental,  toll  or  charge  therefor,  and  is  satisfied 
that  its  consent  and  authority  for  the  establishment  of  said  physi- 
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cal  connection  and  such  interchange  of  toll  business  should  be 
granted.    It  is,  therefore 

Ordered,  That  said  The  Tontogany  Telephone  Company  and 
the  said  Central  Union  Telephone  Company,  be,  and  hereby  they 
are  authorized  to  establish  a  physical  connection  between  their 
respective  systems,  and  to  interchange  toll  service,  as  provided  by 
law.    l^t  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  applicants  file  with  this  Commission  schedules 
providing  rates,  charges,  rules  and  regulations  for  such  inter- 
changed toll  business.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  Commission,  of  any  increase  in  rates 
or  diminution  of  the  service  now  enjoyed  by  the  public,  nor  shall 
the  findings  hereinbefore  set  forth  as  to  rates  and  service  be  bind- 
ing ui>on  this  Commission  in  any  future  proceeding  involving  said 
matters. 


ATTORNEY  GENERAL 


The  Officers  of  a  Private  Corporation  are  Not,  as  Such,  Its  Em- 
ployes^ Within  the  Meaningr  of  the  Woiismen's  Compensation 
Act;  But  the  Fact  That  a  Person  is  an  Officer  of  Such  Corpora- 
tion Does  Not  Preclude  His  Acting  for  the  Company  in  Some 
Additional  Capacity  Which  May  Make  Him  an  Employe^ — ^Ilie 
General  Agrents  of  the  Union  Central  Life  Insurance  Company 
Are  Not  Its  Employes  Within  the  Meaning  of  the  Workmen's 
Compensation  Act. — ^The  Special  Agents  of  Such  Company  are 
Not  Its  Employes  Within  the  Meaning  of  That  Act.— All  These 
Questions  are  Questions  of  Fact^  to  be  Answered  Ultimately  by 
the  Industrial  Commission  Upon  Such  Evidence  as  May  be 
Available. 


No.  436— (Opinion  Dated  June  28,  1919.) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  Your  letter  requesting  the  opinion  of  this  de- 
partment upon  certain  questions  submitted  by  the  vice-president 
of  the  Union  Central  Life  Insurance  Company,  has  been  very  care- 
fully considered  in  this  department. 

The  questions  so  submitted  are  as  follows:  Are  the  i)er8ons 
standing  in  the  following  named  relations  to  the  Union  Central 
Life  Insurance  Company  "employes"  of  the  said  company  under 
the  workmen's  compensation  act  (Sec.  1465-61  G.  C.) : 

1.  The  general  officers  of  the  company. 

2.  Its  general  agents. 

3.  Its  special  agents. 

No  statement  of  facts  has  been  submitted  as  to  the  exact 
character  of  the  relation  of  the  companys  general  officers  to  the 
company.  It  will  be  assumed,  for  the  purpose  of  this  opinion,  that 
that  the  relation  is  such  as  ordinarily  exists  between  a  corporation 
and  its  general  officers. 

The  facts  submitted  respecting  the  rdation  of  the  company 
to  its  general  and  special  agents,  respectively,  are,  however,  quite 
complete,  forms  of  contracts  entered  into  between  the  company 
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and  these  classes  of  agents  having  been  submitted  for  my  ex- 
amination. 

AU  these  questions  arise  under  and  involve  the  interpretation 
of  the  second  paragraph  of  section  1465-61  G.  C.,  as  amended, 
107  0.  L.  159,  which  provides  as  follows: 

"The  terms  'employe',  'workman'  and  'operative'  as  used 
in  this  act,  shall  be  construed  to  mean: 

1.  *     * 

2.  very  person  in  the  service  of  any  person,  firm  or  pri- 
vate corporation,  including  any  public  service  corporation  em- 
ploying five  or  more  workmen  or  operatives  regularly  in  the 
same  business,  or  in  or  about  the  same  establishment  under 
any  contract  or  hire,  express  or  implied,  oral  or  written,  in- 
cluding aliens,  and  also  including  minors  who  are  legally  per- 
mitted to  work  for  hire  under  the  laws  of  the  state,  but  not  in- 
cluding any  person  whose  emplo3mient  is  but  casual  and  not  in 
the  usual  course  of  trade,  business,  profession  or  occupation 
of  his  employer. 

3.  *     ♦     ." 

The  third  paragraph  of  the  section  may  also  have  some  ap- 
plication to  one  of  the  questions  submitted ;  but  the  ultimate  ques- 
tion to  be  resolved  in  any  event,  as  to  each  of  your  inquiries,  is 
the  same  under  the  third  section  as  it  would  be  under  the  second. 
For  the  purpose  of  clarifying  the  .problem  of  statutory  interpre- 
tation, which  must  be  solved  before  the  statute  can  be  applied  to 
specific  cases,  the  following  abstract  of  the  above  quoted  section 
is.submitted: 

"Every  person  in.  the  service  of  any  person  *  *  employ- 
ing five  or  more  workmen  or  operatives  regularly  in  the  same 
business,  or  in  or  about  the  same  establishment  under  any 
contract  or  hire,  express  or  implied,  *  *  but  not  including  any 
person  whose  emplo3anent  is  but  casual  and  not  in  the  usual 
course  of  trade,  business,  profession  or  occupation  of  his  em- 
ployer." 

This  is  a  definition  both  by  inclusion  and  by  exclusion.  It  is 
dear,  from  even  a  cursory  reading  of  it,  that  a  person  need  not 
be  a  "workman"  or  an  "operative"  in  the  usual  or  ordinary  sense, 
in  order  to  be  an  "employe"  within  the  meaning  of  the  act.  It  is 
enough  that  two  conditions  concur: 

(1)  That  the  employer  have  in  his  or  its  emplojonent  five 
or  more  persons  who  are  "workmen  or  operatives" ; 

(2)  That  the  person  in  question  be  in  the  service  of  such 
an  employer  under  an  express  or  implied  contract  of  hire. 
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It  may  be  objected  that  an  assumption  is  involved  in  the 
statement  last  made,  to  the  effect  that  the  phase  "under  any  con- 
tract of  hire"  modifies  adjectively  the  noun  "service**,  or  ad- 
verbially the  word  "is",  understood.  That  is  to  say,  the  assump- 
tion is  that  the  sentence  paraphrased  would  read: 

"Every  person  who  is,  under  any  contract  of  hire,  express 
or  implied,  oral  or  written,  in  the  service  of  any  person  *  * 
employing  five  or  more  workmen  or  operatives  regrularly  in 
the  same  business",  etc. 

It  may  be  claimed,  with  some  show  of  reason,  that  the  posi- 
tion of  the  phrase  "under  any  contract",  etc.,  in  the  section,  in- 
dicates that  it  modifies  the  participle  "employing",  so  that  the 
paraphrase  of  the  section  would  read: 

"Every  person  in  the  service  of  any  person  employing  five 
or  more  workmen  or  operatives  under  any  contract  of  hire", 
etc.  V 

It  is  believed  that  it  is  not  necessary  to  choose  between  these 
two  possible  meanings  of  the  section.  The  word  "service",  the 
meaning  of  which  will  be  presently  considered  at  some  length, 
necessarily  involves  the  idea  of  hiring.  In  fact  the  phrase  "under 
any  contract  of  hire,  express  or  implied,  oral  or  written"  is  be- 
lieved to  be  mere  surplusage.  It  can  not  modify  either  the  word 
"service"  (as  a  part  of  the  idea  predicated  upon  the  understood 
verb)  or  the  word  "employing",  because  both  of  these  words,  when 
used  alone,  would  involve  a  contract  of  hire,  express  or  implied, 
oral  or  written.  Therefore,  the  natural  meaning  of  either  one  of 
these  words  is  not  changed  by  adding  the  clause  in  question. 

For  the  same  reason  it  makes  for  clearness  to  read  into  the 
word  "service"  the  idea  expressed  by  the  phrase  "under  any  con- 
tract of  hire",  etc.,  whether  that  phrase,  as  used  in  the  statute, 
grammatically  modifies  that  word  or  not. 

We  have  it  then,  that  by  inclusion  the  statute  extends  to 
every  person  in  the  service  of  another. 

The  idea  of  exclusion  in  the  statute,  which  must  be  read  as 
an  exception  to  the  inclusive  words,  is  found  both  in  the  last 
clause  of  it  and  in  certain  parts  of  the  first  clause.  The  first  idea 
is  one  which  relates  to  the  employer,  rather  than  the  employe,  and 
with  it  we  have  no  greater  concern  than  to  point  it  out.  It  is  that 
an  employer  who  actually  employs  five  or  more  workmen  or  opera- 
tives, but  not  (1)  regularly  (2)  in  the  same  business  or  (3)  in  or 
about  the  same  establishment  is  not  one  the  persons  in  whose 
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service  are  to  be  regarded  as  employes  within  the  meaning  of  the 
act. 

The  second  idea  of  exclusion  in  the  section  is  that  fully 
expressed  by  the  last  clause,  viz.,  that  an  employe  whose  em- 
ployment is  (1)  but  casual  and  (2)  not  in  the  usual  course  of 
trade,  business,  profession  or  occupation  of  his  employer,  is  not 
an  employe  within  the  meaning  of  the  act,  whether  the  other  em- 
ployes of  his  employer  have  that  status  or  not.  It  is  to  be  noted 
in  this  connection  that  therte  is  a  material  difference  in  the  form  of 
expression  used  to  exclude  employers,  from  that  used  to  exclude 
employes.  Any  of  the  conditions  named  in  the  first  part  of  the 
section  is  sufficient  to  exclude  an  employer,  and  with  him  all  of 
his  employes,  from  the  category  defined  by  the  law.  That  is, 
if  the  five  or  more  workmen  or  operatives  employed  by  an  em- 
ployer are  not  regularly  employed  by  him,  that  is  enough.  None 
of  his  employes  are  within  the  law.  So  also,  if  his  five  or  more 
workmen  or  operatives  are  not  employed  in  the  same  business  or 
in  or  about  the  same  establishment,  etc. 

But  when  we  come  to  the  last  clause  of  the  section,  we  find 
that  it  is  not  enough  that  the  employe,  in  order  to  be  excluded, 
should  have  an  employment  which  is  but  casual.  Xt  must  also  ap- 
pear that  such  casual  employment  is  not  in  the  usual  course  of 
business,  etc.,  of  his  employer.  Both  elements  must  concur.  That 
is  to  say,  a  person  casually  employed  in  the  usual  course  of  busi- 
ness of  his  employer  would  be  such  an  employe. 

This  much  is  established  by  the  cases  decided  under  the 
British  workmens  compensation  act,  from  which  the  form  of 
expresion,  now  found  in  our  statute  and  placed  there  by  amend- 
ment of  1917,  was  borrowed.  Whether  the,  converse  of  this 
proposition  is  true,  and  a  regular  employe,  not  in  the  usual  course 
of  business  of  his  employer,  such,  for  example,  as  a  private  chauf- 
feur or  a  domestic  servant,  would  be  an  employe  within  the  mean- 
ing of  the  act,  is  not  so  clear  and  need  not  be  considered  for  the 
purposes  of  this  opinion. 

These  general  observations  clear  the  way  for  the  considera- 
tion of  the  specific  question  submitted.  They  make  it  at  once 
apparent  that  the  general  officers  of  a  company,  if  they  can  be 
held  to  be  persons  in  the  service  of  the  company,  are  "employes" 
within  the  meaning  of  the  act,  provided  the  company  regularly 
employs  five  or  more  workmen  or  operatives  in  connection  with 
the  same  business. 

Is  such  ofiicer  in  the  service  of  the  corporation?    I  find  that 
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the  commission  has  passed  upon  this  question  in  a  case  entitled. 
In  re  Moseley,  Jr.,  2  Bull.  Ohio  Ind.  Conu  19,  and  has  there  laid 
down  the  following  principle  which  I  quote  from  Bradburys  Work- 
men's Compensation,  3rd  Ed.,  p.  239  : 

"An  officer  of  a  corporation,  as  such,  is  not  an  employe, 
within  the  meaning  of  the  Ohio  Act.  But  where  an  officer  of  a 
corporation  who,  in  addition  to  performing  the  duties  imposed 
upon  him  as  such  officer,  renders  other  services  to  the  corpora- 
tion and  is  paid  an  annual  salary  by  it,  such  salary  being  paid 
for  the  rendition  of  such  services  rather  than  for  performing 
duties  developing  upon  him  as  an  officer,  he  is  an  employe 
within  the  meaning  of  the  Ohio  Act." 

This  statement  is  believed  to  be  substantially  correct.    Some 
discrimination  is  necessary.    On  the  one  hand  we  may  start  from 
the  proposition  that  an  officer  of  a  corporation,  properly  speaking, 
such  as  a  member  of  its  board  of  directors,  which  it  must  have 
under  the  laws  of  the  state,  or  its  president  and  secretary,  which 
it  probably  will  have  by  virtue  of  its  regulations,  are  not  in  the 
service  of  the  company.     As  heretofore  pointed  out,  the  word 
"service"   necessarily   implies   a   contractual   relation — a   hiring, 
officers  are,  however,  not  hired  or  employed  under  contract,  but 
elected  or  appointed.     They  can  not  complain  of  breach  of  con- 
tract as  such,  if  they  are  supplanted  or  ousted  before  the  expira- 
tion of  their  terms  of  office.    Their  objections  to  such  procedure 
would  have  to  be  grounded  upon  an  entirely  different  set  of  legal 
principles.    This  alone  is  sufficient  to  justify  the  first  proposition 
laid  down  in  the  statement  of  the  commissions  decision  which  I 
have  quoted. 

On  the  other  hand,  it  is  equally  clear,  as  intimated  therein, 
that  a  person  may  actually  be  a  servant  or  employe  of  a  corpora- 
tion and  at  the  same  time  one  of  its  officers.  TTiis  is  very  fre- 
quently the  case.  The  president  may  be  the  general  manager  and 
his  position  as  general  manager  would  be  rather  that  of  an  em- 
ploye than  that  of  an  officer.  The  president  of  a  mercantile  com- 
pany might  very  well  be  its  sales  manager,  and  its  secretary  its 
buyer.  They  would  be  none  the  less  employes  or  servants  of  the 
company  because  of  their  distinct  relation  to  it  as  officers. 

Again,  officers  of  a  corporation  usually  are  stockholders  in 
it,  but  this  fact  is  immaterial.  For  such  purposes  the  idea  that  a 
corporation  is  a  distinct  entity,  apart  from  its  stockholders,  controls. 
See  generally,  Bradbury's  Workmen's  Compensation,  Sec  80. 

Before  disposing  of  this  question,  note  must  be  taken  of  a  con- 
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tention  to  the  effect  that,  though  within  the  letter  of  paragraph  2 
of  section  1466-61  6.  C,  the  general  managers  and  superior  em- 
ployes of  a  corporation,  who  are  also  its  officers,  should  not  be  re- 
garded as  within  the  scope  of  the  act  as  an  entirety,  because  they  do 
not  receive  wages  and  because  also  the  maximum  weekly  payment 
under  the  law,  which  is  but  twelve  dollars,  would  be  so  ridiculously 
inadeqitate  as  compensation  to  them,  in  case  of  injury,  that  it  could 
not  have  been  the  intention  of  the  general  assembly  that  they  should 
be  included  within  the  scope  of  the  law.  This  claim  is  equivalent 
to  saying  that  a  person  who  receives  a  salary  instead  of  weekly 
wages  can  not  be  an  employe;  and  that  where  the  salary  is  high 
enough  so  as  to  produce  an  incongruous  relation  between  it  and  the 
amount  of  the  maximum  weekly  award,  this  result  must  follow. 
These  considerations  must  be  rejected,  however. 

It  is  the  uniform  holding,  under  workmen's  compensation  acts, 
that  the  method  of  payment  in  and  of  itself  is  immaterial  as  reflect- 
ing upon  the  character  of  the  person  as  an  "employe"  for  the  pur- 
pose of  such  laws.  If  it  were  otherwise,  only  those  paid  by  the  day 
or  week  would  be  entitled  to  its  benefits.  Wages,  in  the  strict  sense, 
constitute  but  one  method  of  compensation  in  common  use  for  the 
payment  of  various  kind  of  service.  Commissions,  piece-payments, 
bonuses  and  salaries  are  all  in  common  use  for  this  purpose.  The 
word  "wage",  when  used  in  the  law  therefore,  ftiust,  to  give  it  any 
reasonable  scope  and  effect,  be  read  in  a  generic,  rather  than  in  a 
specific  sense. 

The  other  argument  is  equally  inadmissible.  It  is  possible  in 
these  times  for  a  skilled  laborer,  employed  by  the  day,  to  receive 
compensation  at  a  rate  greatly  in  excess  of  twelve  dolars  per  week. 
It  would  not  do  to  deprive  him  of  all  benefits  under  the  law,  simply 
because  the  maximum  compensation  would  not  in  his  case  be  full 
compensation. 

Prom  another  point  of  view,  of  course  the  answer  to  all  such 
arguments  is  that  the  maximum  compensation  is  fixed  on  the  theory 
that  those  receiving  wages,  salaries,  etc.,  at  higher  rates  will  be  able 
to  protect  themselves  by  privately  obtained  insurance  to  the  extent 
of  such  excess. 
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It  is  believed,  therefore,  that  the  commission  has  been  actins: 
on  correct  principles  in  deciding  questions  of  this  kind,  and  though 
the  precise  facts  respecting  the  Union  Central  Life  Insurance  Com- 
pany are  not  before  this  department,  it  is  not  necessary  to  call  for 
them,  but  merely  to  advise  the  commission  that  it  may  proceed  to 
the  determination  of  such  facts  as  may  be  brought  to  its  attention 
respecting  the  officers  of  this  company,  upon  the  same  principles 
that  it  has  heretofore  followed  with  respect  to  other  companies  and 
their  officers,  subject,  however,  to  what  may  be  hereinafter  stated 
as  to  the  character  of  relation  that  may  constitute  "service". 

The  second  question  submitted  by  the  company  can  not  so 
easily  be  disposed  of.  It  is  raised  by  the  following  facts  respecting 
the  general  agents  of  the  company:  Such  agents  are  employed 
under  contracts  which  contain  among  others  the  following  pro- 
visions : 

"1.  *  *  the  party  of  the  first  part  (the  company)  here- 
by appoints  the  party  of  the  second  part  as  its  general  agent  to 
procure  applications  for  life  insurance,  to  deliver  policies,  to 
collect  premiums  when  furnished  with  the  policies  or  receipts ; 
and  to  perform  such  other  duties  as  may  be  required  in  con- 
nection therewith. 

2.  *  ♦  the  parties  to  this  contract  have  executed  *  * 
for  the  term  of  ten  years. 

3.  *  *  the  party  of  the  first  part  assigns  to  the  party  of 
the  second  part  the  following  territory  in  which  to  operate: 
(For  example,  the  City  of  Columbus  in  Franklin  County) 

but  the  party  of  the  first 

part  reserves  the  right  after  three  years,  to  establish  other 
independent  agencies  therein,  or  to  withdraw  such  portions  of 
said  territory  from  the  provisions  of  this  contract  as  the  party 
of  the  second  part  fails  to  organize  and  operate  to  the  satis- 
faction of  the  said  first  party.     *  *     . 

4.  *  *  the  party  of  the  first  part  will  pay  to  the  party 
of  the  second  part,  as  compensation  for  services  rendered,  first 
year  and  renewal  commissions  in  accordance  with  the  follow- 
ing table  of  rates:  (Here  follows  a  table  of  first  year  com- 
missions classified  according  to  type  of  policy  and  a  less  com- 
plicated table  of  renewal  commissions)   *  *  . 

*  *  all  commissions  shall  be  payable  when  the  premiums 
are  paid  in  cash  and  reports  audited  at  the  Home  Office  by  the 
party  of  the  first  part.     *  *  . 

*  *  a  lien  is  hereby  reserved  on  all  commissions  of  the 
party  of  the  second  part  *  *  to  secure  commissions  due  sub- 
agents,  and  any  indebtedness  of  the  party  of  the  second  part 
*  *  to  the  party  of  the  first  part.  The  party  of  the  second  part 
shall  at  the  end  of  each  calendar  year  ♦  *  furnish  a  receipt 
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showing  that  all  commissions  due  sub-agents  have  been  paid 
in  full. 

5.     *  *  the  party  of  the  first  part  will  furnish  to  the 
party  of  the  second  part  *  *  such  of  its  publications  and  sta- 
tionery as  may  be  necessary  to  transact  the  business. 
• 

The  party  of  the  second  part  agrees  as  follows : 

8.  ♦  *  he  will  furnish  and  maintain  with  the  party  of 
the  first  part  a  good  and  acceptable  bond  *  *  . 

9.  *  *  That  he  will  act  exclusively  for  the  party  of  the 
first  part,  so  far  as  to  tender  first  to  it,  all  applications  of 
insurance  obtained  by  him.  That  he  will  pay  any  fees  required 
by  state  and  local  laws  for  the  authority  to  solicit  insurance 
within  his  territry.  That  he  will  be  governed  by  the  rules  and 
instructions  contained  in  the  Agent's  Manual  and  Rate  Book, 
as  well  as  all  other  rules  and  instructions  which  he  may  receive 
from  time  to  time  from  the  party  of  the  first  part. 

■ 

15.     ♦  * 

That  thisxontract  shall  be  null  and  void,  at  the  election  of 
the  party  of  the  first  part  *  *  if  the  party  of  the  second  part 
shall  fail  to  perform  any  of  his  agreements  as  herein  expressed, 
or  shall  give  his  time  or  attention  to  any  other  business  or 
employment;     *  *  ." 

The  letter  of  the  vice-president  of  the  company  states  that: 

The  General  Agent  receives  his  compensation  from  the 
company  in  the  form  of  commissions  on  the  insurance  written 
through  his  ai2:ency,  including  that  written  by  his  special 
agents.  The  Company  does  not  compensate  the  special  agents 
direct,  but  only  through  the  amounts  sent  to  the  General 
Agent.  The  Company  keeps  no  account  of  the  amount  of  com- 
missions due  the  special  agents  and  has  no  way  of  telling  how 
much  of  the  compensation  paid  to  the  General  Agent  is  in  turn 
paid  by  him  to  his  special  agents. 

*  *  how  would  it  be  possible  for  this  Company  to  deter- 
mine the  compensation  ot  any  General  Agent?  *  *  the  fees 
to  be  paid  the  State  Fund  by  us  is  based  upon  the  premium, 
which  in  turn  is  based  upon  the  compensation  paid.  It  would 
be  obviouslv  unfair  to  pay  a  fee  upon  the  entire  compensation 
paid  by  a  General  Agent  to  a  sub-agent,  as  most  of  his  com- 
pensation is  again  paid  by  the  General  Agent  to  the  sub- 
agents." 

(The  reference  to  a  "fee'  'is  due  to  the  fact  that  the  company 
does  not  contribute  to  the  state  insurance  fund,  but,  availing  itself 
of  section  1465-69  G.  C,  is  thereby  required  to  pay  only  to  the  sur- 
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plus  of  such  fund  in  the  manner  provided  by  section  1465-54  G.  C. 
as  amended.) 

It  therefore  appears  that  the  general  agents  of  the  company  are 
required  by  the  terms  of  their  contracts  to  give  their  entire  time 
to  the  business  of  the  company.  Their  first  loyalty  is  due  to  the 
company,  in  that  they  must  offer  all  applications  for  insurance  se- 
cured by  them  first  to  the  company.  On  the  other  hand  they  are 
not  recjuired  to  work  at  any  one  place,  to  keep  any  particular  hours, 
or  to  conduct  their  business  in  any  particular  way,  except  that  they 
are  to  be  guided  by  the  manual  of  instructions.  Their  compensation 
is  payable  in  the  form  of  commissions,  out  of  which  they  pay  sub- 
agents  or  special  agents.  It  is  obvious  that  the  chief  object  of  their 
employment  is  the  securing  of  applications  for  insurance  policies. 
Such  activities  constitute  the  bringing  of  the  company  into  con- 
tractual relation  with  third  parties.  Aside  from  the  collection  and 
handling  of  money  and  the  rendition  of  accounts,  they  perform  noth- 
ing that  might  be  characterized  as  "work",  in  the  narrow  sense, 
for  the  company. 

On  these  facts,  are  the  general  agents  in  the  "service"  of  the 
company  ? 

An  effort  has  been  made  to  find  out  what  the  terms  of  the 
"Rules  and  Instructions  Contained  in  the  Agent's  Manual  and  Rate 
Book"  etc.  may  be.  While  no  manual  bearing  such  a  title  has  been 
seen,  what  are  taken  to  be  similar  book  issued  by  this  company  and 
several  others  have  been  examined,  and  it  is  felt  that  their  context 
may  be  taken  as  a  safe  guide  to  indicate  the  general  character  of 
the  limitations  placed  by  the  companies  on  the  conduct  of  their 
agents  in  such  form.  Suffice  it  to  say  that  such  publications  are 
found  to  contain  mortality  tables  and  the  like  with  rates  for  each 
policy  and  each  age,  together  with  lists  of  prohibited  and  doubtful 
risks  and  instructions  relative  to  terms,  etc.  None  of  these  books 
purport  to  direct  by  rule  or  otherwise  how  the  agent  shall  employ 
his  time,  nor  do  they  relate  to  any  other  matter  or  thing  than  the 
extent  of  the  agent's  authority  in  making  contracts  on  behalf  of 
the  company. 

It  appearing,  therefore,  that  nothing  in  the  agent's  manual  of 
rates  and  instructions  in  anywise  alters  the  general  scope  of  the 
contract  as  above  quoted  and  analyzed,  we  may  return  to  the  prin- 
cipal question. 

Having  regard  to  the  manifest  spirit  and  underlying  purpose 
of  the  workmen's  compensation  act,  it  would  appear  that  the 
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answer  to  the  question  now  under  consideration  should  depend  upon 
whether  or  not  the  insurance  company,  as  employer,  sustains  to- 
ward its  general  agents  anything  more  than  the  mere  relation  of  a 
principal ;  or,  stated  conversely,  whether  or  not  the  general  agents 
sustain  toward  the  company  any  closer  rdation  than  that  of  a  mere 
agent. 

It  is  believed  that  the  law  came  into  existence  as  the  expression 
of  a  protest  against  what  were  deemed  to  be  the  socially  unjust 
results  of  the  application  of  the  ordinary  rules  of  negligence  to  in- 
dustrial accidents.  Without  going  deeply  into  the  situation,  it  is 
sufficient  to  state  what  is  familiar  to  all,  namely,  that  an  industrial 
workman  injured  in  the  course  of  his  employment  and  thus  suffering 
direct  loss  of  earnings,  and  indirect  loss  of  earnings  through  im- 
pairment of  earning  power,  and  the  dependents  of  a  workman  killed 
in  the  course  of  his  employment  and  thereby  deprived  of  the  sup- 
port accruing  to  them  through  his  earnings  and  earning  power, 
would  find  under  the  former  law  an  insuperable  barrier  to  the  re- 
covery of  compensatory  damages  from  any  one  on  that  behalf,  un- 
less he  or  they  might  be  able  to  fasten  fault  of  som^  kind  upon  some 
other  person. 

So  in  all  cases  of  mere  accident  and  in  all  cases  where  the  in- 
jury resulted  solely  from  the  negligence  of  the  injured  party,  the 
law  was  impotent  to  afford  any  relief,  no  matter  how  great  the  dis- 
tress in  the  individual  case  might  be.  But  even  when  such  parties 
might  be  able  to  trace  the  causation  of  the  injury  to  fault  on  the 
part  of  the  employer  or  some  other  person,  at  least  three  technical 
barriers  would  lie  in  their  way  and  have  to  be  surmounted,  before 
such  damages  could  be  recovered.    These  were: 

1.  The  defense  that  though  the  injury  resulted  from  the  negli- 
gence of  some  one  representing  the  employer,  such  person  was  a 
fellow  servant  of  the  injured  employe; 

2.  That  though  fault  might  have  contributed  to  the  employer, 
the  proximate  or  concurring  cause  of  the  injury  was  the  negligence 
of  the  injured  workman  himself;  and 

3.  That  though  the  employer  might  by  the  exercise  of  great 
care  have  prevented  the  condition  out  of  which  the  injury  arose, 
yet  such  condition  was  one  of  the  risks  inherent  in  the  employment 
and  appreciated  by  the  workman  when  he  entered  it,  so  that  he 
must  be  deemed  to  have  assumed  such  risk  and  to  have  taken  his 
chance  of  injury  when  so  entering  the  employment. 

Even  where  these  difficulties  did  not  exist  or  were  successfully 
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overcome,  the  amount  of  recovery  was  uncertain,  being  left  to  what 
might  be,  and  perhaps  often  was,  the  caprice  of  a  jury. 

The  point  of  view  from  which  these  rules  of  law  and  the  result- 
ing conditions  were  regarded  as  unjust,  might  be  best  expressed  by 
the  statement  that  the  industry  in  which  the  workman  was  en- 
gaged was  after  all  the  cause  of  any  injury  that  might  happen  to 
him  in  the  course  of  his  employment.  This  view  casts  aside  all  nice 
and  technical  rules  and  principles  and  even  more  plain  and  sub- 
stantial ones  by  which  particular  culpability  of  definite  persons  or 
corporations  is  to  be  weighed  and  determined  and  on  the  funda- 
mental principle  of  insurance,  which  is  that  of  the  general  average, 
by  which  all  losses  happening  in  the  course  of  a  common  under- 
taking are  to  be  ratably  apportioned  among  those  interested  in  the 
enterprise,  casts  the  burden  of  repairing  the  effects  of  industrial 
accidents  upon  the  industry  itself,  thus  to  be  ultimately  borne  by  all 
who  are  engaged  therein. 

The  workmen's  compensation  act  is  fundamentally  an  expres- 
sion of  this  point  of  view  and  an  attempt  to  make  it  the  law  of  the 
land  in  an  effective  way.  It  is  therefore  bottomed  upon  the  idea 
that  the  workman  is  but  a  human  cog  in  the  great  machinery  of 
industry  and  subject  to  the  play  of  forces  generated  by  the  industry. 
To  regard  him  as  such,  however,  we  must  promise  such  a  relation 
between  him  and  the  industry  as  to  make  him  actually  subject  to 
such  forces.  We  can  not  do  this  unless  his  employment  is  of  such 
character  as  to  place  him  under  outside  control  of  some  sort. 

Of  course  any  one  who  undertakes  any  business  enterprise 
finds  that  if  he  would  be  successful  therein  his  activities  must  be 
conditioned  by  the  necessities  of  the  enterprise.  So  any  man  who 
agrees  in  the  course  of  his  business  to  do  something  for  another, 
finds  himself  under  the  necesisty,  if  he  would  abide  by  his  agree- 
riient,  of  so  conducting  himself  as  to  render  likely  his  success  in  the 
undertaking,  though  the  time  and  the  means  may  be  left  to  him 
to  determine.  Such  a  circumscribing  of  the  will  is,  however,  too 
slight  to  afford  ground  for  the  application  of  the  principles  which 
have  been  discussed.  A  tailor  from  whom  a  customer  orders  a  suit 
of  clothes  must  do  or  procure  to  be  done  the  necessary  cutting  and 
stitching;  yet  his  relation  to  the  customer  is  not  such  as  to  make 
whatever  risk  to  him  may  be  involved  in  the  doing  of  the  work  one 
that  pertains  to  the  customer's  business.  It  is  a  risk  of  his  own 
business.    He  sustains  toward  the  customer  the  relation  which  is 
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known  in  law  as  that  of  an  independent  contractor.  This  is  tl)e  one 
extreme. 

At  the  other  end  of  the  line  lie  the  cases  in  which  the  person, 
for  whose  benefit  work  is  to  be  done  by  another  person,  so  far  con- 
trols the  manner  in  which  the  work  is  to  be  done,  the  disposition 
during  working  hours  of  the  time  of  the  person  who  is  to  do  the 
work  and  other  factors  in  connection  with  the  doing  of  the  work, 
that  it  is  clear  that  the. workman  is  in  substance  and  in  fact  a 
mere  instrumentality  of  his  employer  for  the  doing  of  the  work. 
In  other  words,  the  work  is  substantially  done  by  the  employer 
through  the  workman,  whose  relation  to  the  former  is  somewhat 
aptly  expressed  by  the  colloquial  term  "hand".  Here,  the  law 
declares  the  relation  to  be  that  of  master  and  servant. 

Now,  it  may  be  stated,  without  citing  authorities,  many  of 
which  are  available,  that  the  term  "service"  as  used  in  the  work- 
men's compensation  acts  imports  the  relation  of  master  and  ser- 
vant and  excludes  that  of  independent  contractors.  In  each  case 
in  which  the  question  as  to  the  relation  of  a  person  injured  in  the 
course  of  carrying  on  an  enterprise  arises,  therefore,  it  must  be 
determined  whether  the  relation  between  the  parties  is  essentially 
that  of  master  and  servant  on  the  one  hand,  or  essentially  that  of 
independent  contractors  on  the  other  hand. 

It  is  obvious  that  there  will  be  border-line  cases  to  be  de- 
cided as  questions  of  mixed  law  and  fact.  An  examination  of 
some  of  the  decided  cases  will  show  the  difficulty,  if  not  the  im- 
possibility, of  drawing  a  line  upon  any  abstract  or  a  priori  prin- 
ciples. 

In  the  case  under  consideration,  there  is  an  element  not  thus 
far  taken  into  account  in  the  foregoing  analysis  of  the  legal  pos- 
sibilities arising  upon  this  phase  of  the  workmen's  compensation 
act.  That  is  the  fact  that  the  relation  of  principal  and  agent  ex- 
ists between  the  insurance  company  and  its  general  agents.  Be- 
fore proceeding  further,  therefore,  it  is  necssary  to  determine 
whether  or  not  the  existence  of  this  relation  in  and  of  itself  con- 
clusively determine  that  the  case  lies  on  the  one  side  or  the  other 
of  the  line  of  division  to  which  reference  has  just  been  made.  On 
the  one  hand  it  may  be  conceded  that  there  is  a  legal  distinction 
between  an  independent  contractor  and  an  agent.  That  is  to  say, 
one  who  is  the  agent  of  another  can  not  be  an  independent  con- 
tractor as  to  him  for  all  purposes — ^perhaps  for  any  purpose,  in  the 
exact  sense. 
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IJoes  it  therefore  follow  that  the  fact  of  agency  stamps  the 
relation  for  present  purposs  as  analogous  at  least  to  that  of  mas- 
ter and  servant  This  question  must  now  be  answered,  for  if  it 
is  answered  affirmatively,  we  are  at  the  end  of  our  analysis,  so 
far  as  the  general  agents  of  the  company  are  concerned ;  and  if  it 
is  answered  negatively,  we  must  look  further  into  the  relations  of 
the  parties,  to  see  whether  they  present  features,  aside  from  that 
of  mere  agency,  which  bring  the  case  within  the  principles  of 
master  and  servant.  For  it  is  clear  that  there  is  no  such  fe^al 
contract  between  the  relations  of  master  and  servant  and  prin- 
cipal and  agent,  as  is  presented  when  we  compare  either  with  that 
of  independent  contractors.  Ifi  other  words,  a  servant  may  be  an 
agent,  and  an  agent  a  servant ;  or,  the  relation  between  the  parties 
may  involve  both  an  agency  and  a  service. 

For  our  purpose,  therefore,  the  question  is  whether,  the  fact 

0  fagency  being  established,  such  fact  is  conclusive  in  favor  of 
the  existence  of  the  relation  of  master  and  servant,  is  a  material 
fact  bearing  upon  the  existence  of  that  relation,  or  is  a  perfectly 
immaterial  and  irrelevant  fact  to  be  laid  on  one  side  in  determin- 
ing whether  that  relation  exists. 

Still  forbearing  to  enter  upon  a  discussion  of  the  authorities, 

1  venture  the  statement  that  agency  as  such  consists  of  the  repre- 
sentation, as  it  were,  of  the  mind  of  one  person  by  and  through 
the  mind  of  another;  whereas,  service  is  essentially  a  use  of  the 
body  of  a  person,  i.  e.,  his  physical  powers,  by  the  controlling 
mind  of  another. 

There  are  available  many  learned  dissertations  bearing  upon 

the  distinction  which  has  just  been  suggested.    Reference  may  be 

made  to: 

Mechem  on  Agency,  2nd  Ed.,  Chap.  I,  and  Labatt  on 
Master  and  Servant,  Chap.  Ill,  Sees.  65  to  67,  inc.,  with  notes, 

for  historical  treatments  of  the  subject.  See  particularly  the 
articles  on  "Agency"  by  Mr.  Justice  Holmes,  4  Harv.  Law  Review, 
354,  5  Id.  1,  in  which  the  learned  author  advances  the  thesis  that 
historically  "agency",  as  we  now  understand  it,  developed  out  of 
the  primitive  relation  of  master  and  servant.  Indeed,  this  state- 
ment is  accepted  by  all  writers  and  must  be  true  in  the  very  na- 
ture of  the  case.  All  primitive  law  omits  reference  to  any  such 
legal  concept  as  agency.  The  reasons  for  this  are  admirably  set 
forth  in  Chap.  I  of  Mechem,  supra.  It  is  therefore  true,  as  stated 
in  Sec.  11  of  Mechem  on  Agency,  supra,  that: 
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"The  title  agency,  as  the  name  of  a  distinct  subject,  be- 
longs to  a  comparatively  recent  period  in  our  law." 

After  his  exhaustive  historical  review,  Professor  Mechem  in 
the  second  chapter  of  his  work  advances  the  following  definitions: 

"The  word  agency,  when  used  in  its  broad  meaning  *  * 
indicates  the  relation  which  exists  when  one  person  is  em- 
ployed to  act  for  another.  In  this  respect,  it  has,  in  our  mod- 
em law,  three  chief  forms :  1.  The  relation  of  principal  and 
agent;  2.  The  relation  of  master  and  servant,  *  *  ;  3.  The 
relation  of  employer  or  proprietor  and  independent  contractor. 
All  of  these  have  some  points  of  similarity  but,  at  the  same 
time,  many  aspects  of  real  distinction. 

Of  the  three  forms  here  suggested,  the  one  with  which  this 
work  has  chiefly  to  do,  is  the  first,  or  the  relation  of  principal 
and  agent.  At  the  same  time  the  three  relations,  and  particu- 
larly the  first  two,  are  so  closely  related,  and  the  actor  in  these 
first  two  forms  so  frequently  acts  in  both  capacities  or  so 
largely  combines  them  both  in  his  own  person,  that  it  is  con- 
venient and  often  desirable  to  consider  them  side  by  side.  *  *. 

The  relation  of  principal  and  agent,  or  the  relation  of 
agency  in  the  narrower  sense  *  *  is  the  legal  relation  which 
exists  where  one  person,  called  the  agent,  is  authorized— 
usually  by  the  act  of  the  parties,  but  occasionally  *  *  by 
operation  of  law  to  represent  and  act  for  another,  called  the 
principal,  in  the  contractual  dealings  of  the  latter  with  third 
persons.  The  distinguishing  features  of  the  agent  may  briefly 
be  said  to  be  his  representative  character  and  his  derivative 
authority." 

Somewhat  happy  examples  of  the  diiference  between  agency 
and  service  are  afforded  by  the  cases  in  which  abnormal  status 
imposes  a  relation  of  master  and  servant  upon  the  parties  by 
operation  of  law,  such  as  the  relations  of  husband  and  wife  and 
parent  and  child.  Even  under  our  modem  married  women's  act, 
the  relation  of  master  and  servant  to  a  limited  degree  exists  as 
between  husband  and  wife;;  and  of  course  that  relation  has  al- 
ways existed  as  between  parent  and  child.  Yet  no  agency  is  in- 
ferable from  these  circumstances  unless  in  exceptional  cases,  as  in 
case  of  abandonment.  In  these  relations  reciprocal  duties  exist, 
such  as  the  duty  of  support.  But  a  husband  and  father  may  by 
bis  will,  express  or  implied  from  conduct,  constitute  the  wife  or 
the  child  as  his  agent.  Here,  then,  is  an  instance  in  which  the  one 
relation  is  admitted  to  exist  but  does  not  necessarily  prove  the  ex- 
istence of  the  other.  Logically,  at  least,  the  converse  may  well  be 
true  and  the  relation  of  agency,  as  defined  in  a  narrower  sense  by 
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Professor  Mechem,  be  admitted  to  exist;  and  yet  additional  facts 
have  to  be  shown  in  order  to  establish  the  other  relation  of  mas- 
ter and  servant  between  the  parties. 

The  temptation  is  to  quote  copiously  from  authorities,  but 
confusion  might  result  from  so  doing,  as  well  as  the  lengthening 
of  this  opinion ;  for  it  must  be  admitted  that  the  courts  have  been 
far  from  discriminating  in  the  use  of  terms  and  the  attempted 
framing  of  definitions  for  one  purpose  or  another.  It  is  believed 
that  enough  has  been  said  to  show  that  the  true  relations  are 
logically  exclusive,  so  that  proof  of  one,  as  subsisting  between  two 
parties,  does  not  establish  the  other  between  the  same  parties. 
This  is  as  far  as  it  is  necessary  to  go  at  the  present  time,  for  it 
follows  from  this  that  we  must  look  at  the  facts  of  the  present 
case  to  see  whether  the  relation  of  master  and  servant — or  some 
relation  sufficiently  analogous  thereto,  to  satisfy  the  purposes  of 
the  workmen's  compensation  law — exists  between  the  Union  Cen- 
tral Life  Insurance  Company  and  its  general  agents;  and  in  con- 
ducting this  investigation  we  may  lay  on  one  side,  as  a  fact  of 
slight,  if  any,  value,  as  tending  to  prove  the  affirmative  of  the 
question,  the  admitted  relation  of  principal  and  agent  which  ex- 
ists between  these  parties. 

In  the  investigation  upon  which  we  now  embark,  we  are  look- 
ing for  what  might  be  termed  "manual  acts'*  to  be  performed  by 
the  agent  on  behalf  of  the  company  in  such  a  way  as  to  constitute 
the  agent  a  physical  instrumentality  of  the  company.  Looking 
first  at  the  initial  paragraph  of  the   contract,   we  find   that  the 

powers  and  duties  of  the  agent  are  specified  as  follows : 

"To  procure  applications  for  life  insurance,  to  deliver 
policies,  to  collect  premiums  when  furnished  with  the  policies 
or  receipts ;  and  to  perform  such  other  duties  as  may  be  re- 
quired in  connection  therewith." 

The  procuring  of  applications  for  life  insurance  is  clearly  not 
an  act  of  the  character  last  mentioned.  It  is  an  activity  designed 
to  bring  the  principal,  or  the  company,  into  contractual  relations 
with  a  third  party,  the  applicant. 

The  collection  of  premiums,  which,  when  collected,  are  to  be 
(according  to  the  eleventh  paragraph  of  the  contract)  immediate- 
ly deposited  "in  such  bank  as  may  be  designated  by  the  party  of 
the  first  part  to  the  credit  of  and  without  expense  to  The  Union 
Central  Life  insurance  Company ;  to  be  subject  only  to  the  check 
of  the  party  of  the  first  part",  is  something  that  is  more  in  the 
nature  of  a  physical  act.    Indeed,  it  has  been  held  that  a  collector 
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is  an  employe  within  a  workmen's  compensation  act,  though  he 
chooses  his  own  time  to  make  the  collections  and  otherwise  con- 
duct his  activities  according  to  the  dictates  of  his  own  will. 

Schooler  v.  Greenberg,  1  Calif.  Ind.  Ace.  Com.  Dec.  146, 
cited  in  note  to  Powley  v.  Vivian,  169  App.  Div.  (N.  Y.)  170, 
as  reported  in  10  Neg.  Comp.  Cas.  Ann.  835-841. 

However,  such  a  holding  is  not  conclusive.  No  one  will  disr 
pute  the  fact  that  a  bill  collector,  employed,  say,  by  the  pro- 
prietor of  a  mercantile  establishment,  would  sustain  the  relation 
of  a  servant  to  his  employer.  There  would  not  be  much  difference 
between  such  a  case  and  that  of  a  messenger  who  might  be  em- 
ployed to  carry  money  from  the  safe  of  the  proprietor  to  a  bank 
for  the  purpose  of  depositing  it.  But  here  it  is  clear  not  only 
from  the  terms  of  the  contract  itself,  but  also  from  the  well  known 
usages  of  the  business,  that  the  phrase  "to  collect  premiums",  as 
used  in  the  first  paragraph,  is  not  employed  for  the  purpose  of 
describing  a  duty,  so  much  as  for  the  purpose  of  creating  a  power 
or  authority.  Indeed,  the  function  of  the  whole  first  paragraph 
of  the  contract  seems  to  be  of  this  character.  The  party  of  the 
second  part  is  thereby  appointed  an  agent  to  solicit,  to  deliver  and 
to  collect ;  that  is,  he  is  authorized  to  do  these  things,  rather  than 
commanded  to  do  them,  which  would  be  the  case  if  the  intention 
were  to  make  him  a  servant. 

Consideration  of  the  fundamental  character  of  a  life  insurance 
policy  reiniorces  this  view.  Such  a  policy  is  a  unilateral  contract, 
binding  on  the  insurer,  but  not  on  the  insured.  That  is  to  say, 
under  the  terms  of  all  policies  now  in  use  the  policy  is  not  to  be 
delivered  until  the  first  premium  is  paid.  See  section  9412  G.  C, 
prescribing  the  form  of  the  Ohio  standard  life  insurance  policy. 

There  can  not,  therefore,  be  a  duty  to  collect  in  the  same 
sense  that  there  is  in  the  case  of  an  ordinary  bill  collector,  for  the 
very  simple  reason  that  there  is  no  duty  on  the  part  of  the  ap- 
plicant or  policyholder  to  pay* 

These  considerations  also  dispose  of  that  language  of  the  first 
paragraph  of  the  contract  which  deals  with  the  delivery  of 
policies.  The  collection  of  first  premiums  and  delivery  of  the 
policy  being  sjmchronous  acts,  the  performance  of  which  is  de- 
pendent upon  the  will  of  the  applicant,  whatever  manual  act  may 
be  involved  in  the  delivery  or  in  the  collections,  for  that  matter,  is 
merely  incidental  to  the  main  purpose  of  the  transaction,  which 
is  the  formation  of  a  contract.    This  much  is  rather  conclusively 
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demonstrated  by  the  celebrated  case  of  Paul  vs,  Virginia,  8  Wall. 
168,  in  which  the  Supreme  Court  of  the  United  States  held  that 
the  business  of  insurance  does  not  constitute  interstate  commerce, 
though  it  consist  of  entering  into  contracts  for  the  complete  per- 
formance of  which  the  delivery  of  a  policy,  requiring  interstate 
transportation  of  it,  may  be  involved.  The  transportation  is 
merely  incidental;  it  does  not  inhere  in  the  essence  of  the  trans- 
action. 

So  also  with  the  physical  acts  that  have  been  discussed. 

When  to  these  considerations  is  added  the  obvious  one  that 

such  physical  acts  as  have  been  dispussed  are  not  performed  by  the 
general  agent  under  the  direct  control  of  any  officer  of  the  com- 
pany, the  element  of  service,  if  any,  in  the  relation  which  their 
performance  involves,  tends  to  disappear,  if  it  does  not  completely 
disappear. 

Another  physical  act  referred  to  in  the  contract  is  that  of 
keeping  an  accurate  record  of  all  transactions  on  behalf  of  the  com- 
pany  (paragraph  10) .  This  is  clearly  a  duty,  being  in  the  form  of 
a  promise  made  by  the  agent  of  the  company.  However,  it  is  noth- 
ing more  than  might  be  stipulated  for  by  any  parties  having  con- 
tractual relations  with  each  other,  of  whatsoever  character.  It 
may  therefore  be  dismissed  from  consideration. 

I  come  now  to  the  one  factor  in  the  contract  between  the  com- 
pany and  its  general  agents  which  most  nearly  savors  of  the  re- 
lation of  master  and  servant.  I  refer  to  that  provision  of  para- 
graph 15  of  the  contract  which  stipulates  that  the  contract  shall 
be  null  and  void,  at  the  election  of  the  company,  "if  the  party  of 
the  second  part  (the  general  agent)  ♦  *  shall  give  his  time  or 
attention  to  any  other  business  or  employment."  This  is  apparent- 
ly a  stipulation  for  full-time  service,  and  as  such  it  is  a  factor 
which  is  entitled  to  some  weight  on  the  side  of  holding  that  the 
resultant  relation  is  that  of  service  as  well  as  that  of  agency. 

In  Labatt  on  Master  and  Servant,  Vol.  I,  Sec.  66,  the  learned 
author  draws  the  following  conclusions  from  the  authorities  and 
cases  discussing  the  distinction  between  agency  and  service: 

"  *  *  (1)  That  the  element  of  control  over  the  details 
of  the  work  supplies  a  reasonably  precise  test  by  which  to 
distinguish  servants  from  independent  contractors;  (2)  that 
this  test  fails  when  it  becomes  necessary  to  trace  the  line  which 
separates  agents  from  independent  contractors;  (3)  that  no 
criterion  appropriate  to  all  classes  om  cases  has  yet  been  sug- 
gested for  the  purpose  of  differentiating  servants  from  agents. 
*  *      But  the  practical  purposes  the  nature  of  the  relation- 
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ship  created  by  a  given  contract  of  employment  may  oe  de- 
termined with  reasonable  precision  by  a  consideration  of  the 
following  elements: 

(1)  The  existence  or  absence  of  a  right  on  the  em- 
ployer's part  to  control  the  employee  as  to  the  manner  in  which 
his  functions  are  to  be  performed.  This  test  is  decisive,  what- 
ever may  be  the  character  of  the  work  assigned  to  the  em- 
ployee. 

(2)  The  fact  that  the  employee  was  engaged  for  a 
definite  or  indefinite  period.     *  *  . 

(3)  The  fact  that  the  employe  received  his  compensa- 
tion, either  in  the  form  of  fees  and  commissions  or  in  the  form 
of  fixed  wages  or  salary.  With  regard  to  these  contracted 
modes  of  compensation,  the  effect  of  the  authorities,  broadly 
speaking,  may  be  said  to  be  that,  wherever  the  whole  or  a  sub- 
stantial part  of  the  wages  or  salary  of  the  employee  consists 
of  a  specific  sum  payable  at  the  end  of  certain  stated  periods, 
the  appropriate  inference  ordinarily  will  be  that  he  was  a 
servant,  even  though  the  other  evidential  elements  warrant 
the  conclusion  that  the  contract  was  one  of  agency.  *  *  . 
On  the  other  hand,  it  is  not  necessary,  in  order  to  establish 
tiie  existence  of  .a  contract  of  service,  that  the  employee  should 
have  been  paid  by  wages  or  salary.  If  he  is  shown  to  have 
been  under  the  control  of  the  employer  in  respect  to  the  de- 
tails of  his  work,  he  will  be  regarded  as  a  servant,  although 
his  remuneration  may  have  taken  the  form  of  a  commission. 
But,  having  regard  to  the  ordinary  usages  of  commercial  life, 
it  is  clear  that  the  fact  of  the  compensation  having  been  paid 
in  the  form  of  commissions  is  an  element  which  tends  strongly 
to  show  that  the  employee  was  an  agent',  and  not  a  servant. 

(4)  The  fact  that,  under  his  contract,  the  employee  was 
to  devote  his  whole  time  to  the  alleged  master,  or  was  at  liberty 
to  work  for  other  employers  as  well.  Proof  that  the  former  of 
these  situations  existed  points  strongly,  but  not  conclusively,, 
to  the  inference  that  the  employee  was  a  servant ;  and  if  it  is 
also  shown  that  the  employee  was  remunerated  by  fixed  wages, 
or  salary,  service  is  perhaps  inferable  as  a  matter  of  law.  On 
the  other  hand,  the  fact  that  he  was  doing  work  for  other  em- 
ployers besides  the  alleged  master  will  not  of  itself  exclude  the 
inference  that  his  relation  to  the  latter  was  that  of  a  servant. 

(5)  The  fact  that  the  employee  was  or  was  not  bound  to 
furnish  accounts.  Evidence  that  the  employee  was  subject 
to  this  obligation  does  not  of  itself  prove  that  he  was  a  servant 
rather  than  an  agent." 

The  California  Industrial  Accident  Commission  seems  to  have 
regarded  full-time  employment  an  evidence  of  service  in  several 
cases.    See 

Skidmore  v.  Brown,  2  Calif.  Ind.  Ace.  Com.  492. 
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Horgan  v.  Kinney,  Id.  932. 

Rosenberg  v.  Western  Mercantile  Co.,  Id.  665. 

On  the  other  hand,  the  Connecticut  commission  in  Fineblum 
vs.  Singer  Sewing  Mach.  Co.,  1  Conn.  Camp.  Dec.  126,  held  a  sales- 
man and  collector  on  a  purely  commission  basis,  who  employed 
various  persons  to  help  him,  to  be  an  independent  contractor  and 
not  an  employe,  the  real  basis  of  the  decision,  as  stated  by  Brad- 
bury in  his  work  on  Workmen's  Compensation,  p.  150,  being: 

"That  the  man  was  conducting  an  independent  business, 
inasmuch  as  he  employed  other  people  from  whose  services  he 
derived  a  profit." 

It  will  be  noted  that  in  this  case  the  general  agent  derives  a  profit 
from  the  activities  of  the  special  agents  who  are  appointed  by  him. 

But  while  it  is  undeniable  that  we  would  have  to  take  account 
of  the  fact  of  full-time  service,  if  it  were  actually  present  in  the 
case  under  consideration  (though  the  fact  itself  would  not  be  con- 
clusive either  way) ,  it  appears  that  the  precise  nature  of  the  full- 
time  service,  stipulated  for  in  the  paragraph  of  the  contract 
which  has  been  quoted,  is  not  that  which  the  authorities  generally 
lay  stress  upon  for  such  purpose;  for  the  negative  covenant  set 
forth  in  the  fifteenth  paragraph  is  merely  that  the  general  agent 
shall  not  "give  his  time  or  attention  to  any  other  business  or  em- 
ployment." The  question  naturally  arises  as  to  whether  this 
means  that  he  shall  not  devote  time  to  the  interests  of  any  other 
enterprise  or  employment  than  the  affairs  of  the  Union  Central 
Life  Insurance  Company,  or  merely  that  he  shall  not  give  any  of 
his  time  to  any  other  Dusiness  or  employment  than  the  life  in- 
surance business. 

As  throwing  light  upon  the  solution  of  this  question,  ref- 
erence may  be  had  to  paragraph  9  of  the  contract,  in  which  the 
general  agent  promises: 

"That  he  will  act  exclusively  for  the  party  of  the  first 
part,  so  far  as  to  tender  first  to  it,  all  applications  of  insurance 
obtained  by  him." 

This  makes  it  clear  that  the  idea  of  exclusion  set  forth  in  the 
fifteenth  paragraph  is  not  so  strict  as  to  require  full  time  devoted 
to  the  interests  of  the  employer's  business,  in  the  exact  sense  of 
the  word. 

Taking  the  tests  laid  down  in  the  last  quoted  authority,  the 
conclusion  seems  to  follow  pretty  clearly  that  the  general  agents 
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of  the  Union  Central  Life  Ijnsurance  Company,  are  not  in  its  "ser- 
vice'' in  the  sense  under  discussion.  There  is  apparent  no  right  on 
the  part  of  the  company  to  control  the  general  agents  as  to  thel 
maimer  in  which  their  functions  are  to  be  i)erf ormed.  While  the 
appointment  is  for  a  term  of  ten  years,  it  is  clear  that  there  is 
nothing  in  the  contract  which  binds  the  general  agents  to  the  per- 
formance of  specific  services  during  that  period.  The  method  of 
compensation,  which  is  by  commission,  is  that  which  is  more  ap- 
propriate to  the  relation  of  agency  than  to  that  of  service. 

The  general  agent  is  at  liberty,  to  some  degree  at  least,  to 
work  for  other  companies  than  the  Union  Central  Life  Insurance 
Company,  and  his  duty  to  furnish  accounts  is  one  which  is  neces- 
sary for  the  purpose  of  computing  commissions,  etc.,  and  in  nowise 
supports  the  view  that  service,  instead  of  agency,  was  contem- 
plated. 

In  short,  it  would  be  only  in  a  remote  and  artificial  sense,  if 
at  all,  that  one  could  regard  the  general  agents  of  the  company  as 
its  physical  instrumentalities,  performing  work  for  it  under  the 
guidance  of  the  minds  of  its  officers.  Primarily,  and  almost  ex- 
clusively, these  general  agents  exercise  their  functions,  for  the 
benefit  of  the  business  of  the  company,  by  way  of  bringing  third 
parties  into  profitable  contractual  relations  with  it; 

It  is  therefore  the  opinion  of  this  department  that  the  general 
agents  of  the  Union  Central  Life  Insurance  Company  are  not  its 
"employes"  within  the  meaning  of  the  workmen's  compensation 
act. 

What  has  been  said  with  respect  to  the  general  agents  applies 
even  more  clearly  to  the  special  agents,  both  in  their  relation  to 
the  company  and  in  their  relation  to  the  general  agents,  whose 
appointees  they  are.  Between  such  special  agents  and  the  general 
agents  and  the  company,  tripartite  written  contracts  are  made. 
I  shall  not  quote  these  contracts,  which  are  quite  similar  to  those 
made  between  the  company  an  dits  general  agents,  except  that 
there  is  not  even  the  remotest  inference  to  be  drawn  from  such 
special  agent  contracts  that  they  are  to  devote  all  their  time  or 
indeed  any  specified  part  or  a  portion  of  their  time  to  the  business 
of  the  company.  They  can  not  be  regarded  as  employes  of  an  in- 
dependent contractor,  within  the  meaning  of  the  third  paragraph 
of  section  1465-61  G.  C.  (107  O.  L.  159),  and  commented  upon  in 
the  previous  opinion  of  this  department  under  date  of  December 
7,  1917  (No.  834,  Vol.  Ill,  Opinions  of  the  Attorney  General  for 
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1917,  p.  2246),  which  seems  to  have  given  rise  to  the  present  ques- 
tion, for  the  Short  and  simple  reason  that  they  are  not  employes  of 
any  one. 

Summarizing,  the  conclusions  of  this  department  are  as  fol- 
lows: 

The  officers  of  a  private  corporation  are  not,  as  such,  its  em- 
ployes, within  the  meaning  of  the  workmen's  compensation  act ; 
but  the  fact  that  a  person  is  an  officer  of  such  corporation  does  not 
preclude  his  acting  for  the  company  in  some  additional  capacity 
which  may  make  him  an  employe. 

The  general  agent  of  the  Union  Central  Life  Insurance  Com- 
pany are  not  its  employes  within  the  meaning  of  the  workmen's 
compensation  act. 

The  special  agents  of  such  company  are  not  its  employes  with- 
in the  meaning  of  that  act. 

All  these  questions  are  questions  of  fact,  to  be  answered  ulti- 
mately by  the  Industrial  Commission  upon  such  evidence  as  may 
be  available.  X  have  assumed,  in  dealing  with  the  second  and  third 
of  them,  that  all  the  relevant  facts  were  before  me. 


A  Board  of  Education  Not  Maintaining  a  High  School,  Must  Pay 
the  Tuition  of  High  School  Pupils  Resident  in  such  District  who 
Attend  a  High  School  in  Another  District.  Such  Tuition  can  be 
Paid  from  the  Tuition  or  the  Contingent  Fund  and  if  Either  or 
Both  are  Insufficient,  a  Tax  Levy  can  be  made  as  Provided  in 
Section  7751,  Greneral  Code.  When  a  Tuition  Fund,  Levied  as 
Provided  in  Section  7595,  General  Code,  is  so  Exhausted  that 
Teachers  cannot  be  Paid,  such  School  District  is  Entitled  ta 
State  Aid.  Where  a  District  Board  Neglects  to  Pay  its  Proper 
Obligatinos,  the  County  Board  of  Education  upon  Investigation 
shall  make  such  Payments  as  Necessary,  same  to  be  a  Charge 
Against  the  District  Board. 


No.  325— (Opinion  Dated  May  21,  1919). 

Hon.  Glare  Caldwell,  Prosecuting  Attorney,  Warren,  Ohio-. 

Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 

request  of  April  17,  1919,  asking  for  an  opinion  on  the  following: 

"This  situation  has  been  presented  to  me.  A  pupil  goes 
from  one  school  district,  which  has  no  high  school,  to  a  high 
school  in  an  adjoining  school  district.    The  board  of  education 
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of  the  latter  district  is  desirous  of  charing  the  tuition  against 
the  board  of  education  of  the  district  wherein  the  pupil  lives. 
The  debtor  board  of  education  claims  to  have  reached  its 
maximum  levy  and  that  all  funds  are  necessary  for  the  sup- 
port of  its  own  schools.  Question:  Can  the  tuition  be  col- 
lected ? 

"Under  section  7748  G.  C,  there  is  an  exception  which 
protects  a  district  having  either  a  second  or  third  grade  school, 
when  the  maximum  levy  has  been  reached  and  all  funds  raised 
thereunder  are  necessary  for  the  support  of  the  schools  of 
such  district.  Can  this  exception  be  applied  to  a  debtor  board 
of  education  ^n  which  there  is  not  a  high  school?" 

Attention  is  invited  on  Section  7747,  General  Code,  which 

says  in  part: 

*The  tuition  of  pupils  who  are  eligible  for  admission  to 

high  school  and  who  reside  in  village  or   rural    districts  in 

which  no  high  school  is  maintained,  shall  be  paid  by  the  board 

of  education  of  the  school  district  in  which  they  have  legal 

school  residence,  such  tuition  to  be  computed  by  the  month. 
♦     ♦     ♦ »' 

i 

The  above  section  refers  to  school  districts  which  maintain 
no  high  school  and  is  the  law  governing  your  inquiry,  making  it 
mandatory  upon  boards  of  education  in  such  districts  to  pay  tui- 
tion of  eligible  pupils. 

Section  7748,  General  Code,  says: 

"A  board  of  education  providing  a  third  grade  high  school 
as  defined  by  law  shall  be  required  to  pay  the  tuition  of  gradu- 
ates from  such  school  residinginthedistrict  at  any  first  grade 
high  school  for  two  years,  or  at  a  second  grade  high  school  for 
one  year.  Should  pupils  residing  in  the  district  prefer  not  to 
attend  such  third  grade  high  school  the  board  of  education  of 
such  district  shall  be  required  to  pay  the  tuition  of  such  pupils 
at  any  first  grade  high  school  for  four  years  at  any  second 
grade  high  school  for  three  years  and  a  first  grade  high 
school  for  one  year.  Such  a  board  providing  a  second 
grade  high  school  as  defined  by  law  shall  pay  the  tuition  of 
graduates  residing  in  the  district  at  any  first-grade  high  school 
for  one  year ;  except  that,  a  board  maintaining  a  second  or  third 
grade  high  school  is  not  required  to  pay  such  tuition  when  the 
maximum  levy  permitted  by  law  for  such  district  has  been 
reached  and  all  the  funds  so  raised  are  necessary  for  the  sup- 
port of  the  schools  of  such  district.  No  board  of  education  is 
required  to  pay  the  tuition  of  any  pupil  for  more  thaii  four 
school  years ;  except  that  it  must  pay  the  tuition  of  all  success- 
ful applicants,  who  have  complied  with  the  further  provisions 
hereof,  residing  more  than  four  miles  by  the  most  direct  route 
of  public  travel,  from  the  high  school  provided  by  the  board. 
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when  such  applicants  attend  a  nearer  higrh  school,  or  in  lieu  of 
paying  such  tuition  the  board  of  education  maintaining  a  higrh 
school  may  pay  for  the  transportation  of  the  pupils  living  more 
than  four  miles  from  the  said  high  school,  maintained  by  the 
said  board  of  education  to  said  high  school.  Where  more  than 
one  high  school  is  maintained,  by  agreement  of  the  board  and 
parent  or  guardian,  pupils  may  attend  either  and  their  trans- 
portation shall  be  so  paid.  A  pupil  living  in  a  village  or  city 
district  who  has  completed  the  elementary  school  course  and 
whose  legal  residence  has  been  transferred  to  a  rural  district 
in  this  state  before  he  begins  or  completes  a  high  school  course, 
shall  be  entitled  to  all  the  rights  and  privileges  of  a  resident 
pupil  of  such  district." 

This  section  was  passed  in  the  same  act  with  Section  7747, 
General  CJode,  supra,  and  is  a  saving  clause  for  those  districts 
which  maintain  a  high  school  of  some  kind  or  grade,  and  a  board 
of  education  having  no  high  school  can  not  avail  itself  of  the 
language  in  such  section,  which  says  that,  "when  the  maximum 
levy  permitted  by  law  for  such  district  has  been  reached  and  all 
the  funds  so  raised  are  necessary  for  the  support  of  the  schools 
of  such  district,"  such  board  is  not  required  to  pay  such  tuition; 
for  such  exception  applies  only  to  a  district  which  maintains  a 
second  or  third  grade  high  school  and  is  making  an  effort  to  com- 
ply with  the  clear  intent  of  the  law,  that  each  child  shall  have 
an  opportunity  for  a  high  school  education. 

Under  Section  7747,  General  Code,  supra,  there  is  no  escape 
for  a  district  maintaining  no  high  school  from  paying  tuition  of 
its  pupils  eligible  to  high  school,  in  their  attendance  at  a  high 
school  in  a  neighboring  district.  The  board  can  not  plead  that  no 
avenue  is  open  to  them  in  the  matter,  for  the  board  has  recourse 
in  its  application  to  the  superintendent  of  public  instruction  of  the 
state  for  "state  aid,"  if  it  is  a  weak  school  district. 

Bearing  upon  the  matter  of  pajrment  of  tuition  as  affecting 
"state  aid,"  the  attorney  general  said  in  opinion  rendered  on  July 
22,  1913   (Vol.  I,  Ann.  Rep.  of  Atty.  Gen.,  1913,  p.  309): 

"The  payment  of  tuition  of  high  school  pupils  (Section 
7751,  General  Code)  *  *  *  is  chargeable  either  upon  the  tuition 
or  the  contingent  fund.  *  *  *  *  but  if  the  contingent  fund  has 
not  money  sufficient  therein  with  which  to  pay,  and  the  tuition 
fund  has,  the  payment  would  have  to  be  made  from  the  tui- 
tion fund." 

"*  *  if  three-fourths  of  the  amount  raised  by  taxation  for 
all  local  school  purposes  went  into  the  tuition  fund  and  a  de 
ficit  should  occur,  the  school  district  would  be  entitled  to  aid 


Attorney  General  '     411 

from  th6  state."  (This  fraction  was  changed  to  two-thirds  in 
106  O.  L.,  430.) 

However,  a  board  of  education  requiring  funds  for  the  pay- 
ment of  tuition  due  another  district  should  first  be  governed  by 
Section  7751,  General  Code  (to  be  read  in  conjunction  with  the 
Smith  one  per  cent  law,  a  later  enactment)  if  it  has  no  contin- 
gent or  tuition  funds  sufficient  to  care  for  such  obligations,  such 
section  reading  as -follows: 

"Section  7751.  Such  tuition  shall  be  paid  from  either  the 
tuition  or  contingent  funds  and  when  the  board  of  education 
deems  it  necessary  it  may  levy  a  tax  of  not  to  exceed  two  mills 
on  each  dollar  of  taxable  property  in  the  district  in  excess  of 
that  allowed  by  law  for  school  purposes.  The  proceeds  of  sucn 
levy  shall  be  kept  in  a  separate  fund  and  applied  only  to  the 
payment  of  such  tuition." 

Section  7595,  General  Code  reads  in  part: 

"*  *  *  When  a  school  district  has  not  sufficient  money  to 
pay  its  teachers  such  salaries  as  are  provided  in  Section  7595-1 
of  the  General  Code,  for  eight  months  of  the  year,  after  the 
board  of  education  of  such  district  has  niade  the  maximum  le- 
gal school  levy,  at  least  two-thirds  of  such  school  district  may 
receive  from  the  state  treasurer  sufficient  money  to  make  up 
the  deficit.' 

Further,  Section  7596-1,  General  Code  (107  0.  L.,  623)  pro- 
vides : 

"Whenever  a  school  district  receives  state  aid,  as  is  pro- 
vided for  in  Section  7595-1  of  the  General  Code  the  board  of 
education  of  such  school  district  may  refund  any  tuition  in- 
debtedness by  issuing  bonds,  as  is  provided  by  Section  5656  of 
the  General  Code.  When  such  bonds  are  due,  the  amount  and 
interest  of  the  bonds  shall  be  a  part  of  the  deficit  for  the  cur- 
rent year,  and  shall  be  paid  as  state  aid  by  the  auditor  of  stat« 
as  is  provided  by  Section  7596  of  the  General  Code." 

However,  should  a  district  board  of  education  neglect  to  carry 

out  its  clear  duty  in  providing  funds  for  tuition  payments,  the 

matter  should  be  brought  to  the  attention  of  the  county  board  of 

education,  for  Section  7610-1,  General  Code  (107  O.  L.,  623)  says: 

"If  the  board  of  education  in  a  district  fails  to  provide  suf- 
ficient school  priivleges  for  all  the  youth  of  school  age  in  the 
district,  *  *  or  to  pay  out  any  other  school  money,  needed  in 
school  administration,  *  ♦  *  the  county  board  of  education  orf 
the  county  to  which  such  district  belongs,  upon  being  advised 
and  satisfied  thereof,  shall  i)erform  any  and  all  of  such  duties 
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or  acts,  in  the  same  manner  as  the  board* of  education  by  this 
title  is  authorized  to  perform  them.  All  *  *  money  so  paid  by 
the  county  board  of  education  *  *  shall  be  a  charge  against  the 
school  district  for  which  the  money  was  paid.  The  amount  so 
paid  shall  be  retained  by  the  county  auditor  from  the  proper 
funds  due  to  such  school  district,  at  the  time  of  making  the 
semi-annual  distribution  of  taxes." 

It  is  therefore  the  opinion  of  the  attorney  general  that: 

(1.)  A  board  of  education  not  maintaining  a  high  school  must 
pay  the  tuition  of  high  school  pupils  resident  in  such  district  who 
attend  a  high  school  in  another  district. 

(2.)  Such  tuition  can  be  paid  from  the  tuition  or  the  contin- 
gent fund  and  if  either  or  both  are  insufficient,  a  tax  levy  can 
be  made  as  provided  in  Section  7751,  General  Code. 

(3.)  When  a  tuition  fund,  levied  as  provided  in  Section 
7595,  General  Code,  is  so  exhausted  that  teachers  can  not  be  paid» 
such  school  district  is  entitled  to  state  aid. 

(4.)  Where  a  district  board  neglects  to  pay  its  proper  ob- 
ligations, the  county  board  of  education  upon  investigation  shall 
make  such  payments  as  necessary,  same  to  be  a  charge  against 
.the  district  board. 


SUPREME  COURT 


MOTION  DOCKET 

10154 — State  of  Ohio  ex  rel.  George 
H.  Phelps  V.  W.  H.  Tomlinson,  Supt. 
of  Ins.  Motion  by  defendant  to  re- 
quire that  petition  be  made  definite 
and  certain  in  cause  No.  16260  on  the 
general  docket.    Sustained. 

10167 — John  M.  Anderson  v.  Peter  W. 
Durr,  former  Auditor,  et  al.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Hamilton  county  to  certify 
its  record.    Sustained. 

10158 — Grover  E.  Smith,*  Admr.,  v. 
The  Cleveland  Life  Ins.  Co.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Lucas  coun^  to  certify  its 
record.    Sustained. 

10165 — Joseph  Brichetto,  for  him- 
self and  others,  v.  The  City  of  Cin- 
cinnati et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

10166 — Oscar  W.  Kuhn,  Trustees, 
V.  The  Southern  Ohio  Loan  &  Trust 
Co.  Motion  for  an  order  directing 
the  court  of  appeals  of  Hamilton 
county  to  certify  its  record.  Sus- 
tained. 

10170 — Lester  Stanley  Schiefer  v. 
Jacob  F.  Schiefer.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Crawford  county  to  certify  its  record. 
Overruled. 

lOni—The  Erie  R.  R.  Co.  v. 
Homer  Garman.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Wasme  county  to  certify  its  record. 
Sustained. 

10172— The  Erie  R.  R.  Co.  v.  J. 
Frank  Smith.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Wayne  county  to  certify  its  record. 
Sustained. 

10173-— The  East  Liverpool  City  Ice 
Co.  V.  Elizabeth  Mattem.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Columbiana  county  to  certify 
Its  record.    Sustained. 

10175 — Kathleen  Wegener  v.  Ed- 
ward Wegener.    Motion  for  an  order 


directing    the    court    of    appeals    or 
Hamilton  county  to  certify  its  record. 
Sustained. 

10177— Harry    Brady    v.    State    of 
Ohio.    Motion  for  leave  to  file  petition 
in  error  to  the  court  of  appeals  of 
Jefferson  county.    Overruled. 

10178— F.  E.  Morgan,  Admr.,  v. 
The  L.  S.  &  M.  S.  Ry.  Co.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Huron  county  to  certify 
its  record.    Overruled. 

10179— Hershel  D.  Beavers  v.  The 
Hocking  Valley  Ry.  Co.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Marion  county  to  certify  its 
record.     Overruled. 

10180 — Rosa  A.  Keckler,  Admr.,  v. 
The  Willys-Overland  Co.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Lucas  county  to  certify  its> 
record.     Motion  withdrawn. 

10181 — The  Miami  Conservancy 
Dist.  V.  0.  P.  Mitman  et  al.  Motion 
for  an  order' directing  the  court  of 
appeals  of  Greene  county  to  certify 
its  record.     Sustained. 

10182 — The  Miami  Conservancy 
Dist.  V.  Esley  Bowers  et  al.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Greene  county  to  certify 
its  record.    Sustained. 

GENERAL  DOCKET. 

15797 — Emma  I.  Gromley  v.  Nancy 
B.  Williams  et  al.  Crawford.  Judg- 
ment reversed. 

16094 — Mary  M.  Fowler,  Admrx.,  v. 
The  City  of  Cleveland.  Cuyahoga. 
Judgment  reversed.    Cause  remanded. 

16160— Edward  A.  Garrard,  Admr., 
V.  The  Mahoning  Valley  Ry.  Co. 
Trumbull.  Judgement  reversed.  Cause 
remanded. 

16167— The  City  of  Cleveland  v.. 
The  Public  Utilities  Commission. 
Public  Utilities  Commission.  Order 
reversed.     Cause  remanded. 

16170— George   H.   Clark,   Exr.,   et 
al.    V.   The  McClain   Fire   Brick   Co. 
Columbiana.       Judgment       reversed 
Cause  remanded. 
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16182 — Hiram  L.  Uncapher,  Admr.. 
V.  Eli  M.  West,  Recr.,  et  al.  Frank- 
lin. Judgment  reversed  and  cause 
remanded. 

16191— The  Columbus  Mutual  Life 
Ins.  Co.  V.  The  National  Life  Ins.  Co. 
of  The  United  States.  Summit.  Judg- 
ment reversed.     Cause  remanded. 

16198— Augusta  W.  Kasch  v.  The 
City  of  Akron  et  al.  Summit.  Judg- 
ment reversed. 

16201— The  State  of  Ohio  ex  rel. 
John  G.  Price,  Attorney  General,  v. 
Ernest  F.  DuBrul  et  al.  Quo  war- 
ranto.   Order  of  induction  to  issue. 

16217— The  State  of  Ohio  ex  rel. 
Roy  R.  Carpenter,  Prosecuting  Attor- 
ney, V.  Edward  C.  Kreutzer  et  al. 
Jefferson.    Judgment  affirmed. 

16219— John  I.  Luginbuhl  et  al., 
County  Commissioners  of  Allen 
County,  V.  State  of  Ohio  ex  rel.  Ed- 
win Blank.  Allen.  Judgment  re- 
versed. 

Railroad  Co.  et  al.  v.  The  Public 
Utilities  Commission  of  Ohio.  Public 
Utilities  Commission.  Order  affirmed. 


16233— State  of  Ohio  ex  rel.  Equit- 
able Securities  Company  v.  John  P. 
McDonald  et  al.  In  Prohibition. 
Demurrer  to  petition  sustained. 

16234 — John  M.  Anderson  v.  Peter 
W.  Durr,  former  Auditor.  Hamilton. 
Judgment  affirmed. 

16263— State  of  Ohio  ex  rel.  Fannie 
M.  Gilder  v.  The  Industrial  Commis- 
sion of  Ohio.  In  Mandamus.  Writ 
denied. 

16288— The  Village  of  Maple 
Heights  V.  Charles  G.  Holtz,  Clerk. 
In  Mandamus.    Writ  denied. 

16326— The  Cleveland  Railway  Co. 
V.  Frank  Brescia.  Cuyahoga.  Judg- 
ment reversed. 

16336 — ^The  Miami  Conservancy 
District  v.*  O.  P.  Mitman  et  al.  Greene. 
Judgment  affirmed. 

16337 — The  Miami  Conservancy 
District  v.  Esley  Bowers  et  al.  Miami. 
Judgment  affirmed. 

16351— The  State  of  Ohio  ex  rel. 
O.  E.  Bradford  v.  Harry  W.  Heskett, 
County  Auditor  of  Muskingum 
County,  Ohio.  In  Mandamus.  Writ 
allowed. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

BUd-Wel  rv^nstrutJtion  Co.,  Cleve- 
land. $40,000.  J.  W.  Camp,  Perry  D. 
Caldwell,  W.  B.  :iye,  D.  L.  Schwab,  F. 
W.  Brunner. 

Republic  Land  improvement  Co., 
Canton,  $10,000.  Henry  C.  MilUgan, 
P.  M,  Seymour,  R.  W.  Fawcett,  Ether 
Larkln,  Thomas  F.  Tuii-pr. 

Tristate  Producers*  Co.,  Cleveland 
$10,000.  Alonzo  M.  Snydrr,  W.  H 
Seagrave,  Robert  E.  Roehnti,  N.  I 
Young,  Horatio  Ford.  (Oil,  ^«r.  min 
erals,  etc.) 

Wilberth-Arllngton  Land  Co.,  Ak 
ron.  $200,000.  C.  S.  Jenkins,  F.  M 
Cooke,  W.  G.  Jenkins,  Ike  Frledni«»n 
L.  C.  Palmer. 

Brister  Oil  and  Gas  Co.,  Canton 
$25,000.  R.  C.  Flack,  Z.  E.  Gladfelter, 
R.  H.  Graham,  0.  E.  Saint,  J.  S.  Week 
nan. 

Cincinnati  Parfay  Co.,  Cincinnati 
$20,000.  Lewis  C.  Greiser,  Jos.  Wand 
strat,  Louis  Rinkenberger,  Henry  W 
Lucas,  Ignatius  Rolfes.  (Manufactur 
ing  Parfay  syrup.) 

Congress  Lake  Farms  Co.,  Hartville 
$500,000.  G.  M.  Stadelman.  L.  W 
Baker,  R.  L.  Semler,  H.  S.  Krlegbaum 
F.  I.  Wycofl. 

Citizens  Tire  and  Supply  Co.,  Cleve 
land,  $10,000.  Hugo  DeGrott,  S.  D 
Singer,  S.  Ramhrandt,  Alexander  H 
Martin,  Max  Rudolph. 

Dayton  Forging  and  Heat  Treating 
Co.,  Dayton,  $50,000.  Wm.  H.  Hewitt, 
Joseph  Meyer,  Henry  Hollander,  Burt 
E.  Dohner,  Charles  Hewitt. 

Durable  Tire  and  Rubber  Co.,  Cleve- 
land, $10,000.  John  F.  Singleton,  E.  G. 
Guthery,  B.  J.  Guthery^  H.  M.  Kodet, 
R.  A.  Lammers. 

Easton  Realty  Co.,  Akron,  $15,000. 
Merle  E.  Pudy,  Joseph  A.  Appleman, 
Martha  J.  Rudy,  Alice  L.  Eisenhart, 
Amy  Humm.  m 

Erie  Manufacturing  Co.,  Cleveland, 
125,000.  E.  L.  Cannon,  F.  H.  Parker, 
H.  Heiser,  E.  M.  Morgan,  J.  L.  Pendry, 
C.  W.  Kelsey.  (Wood,  metal  and  al- 
lied products.) 


Industrial  Housing  Co.,  Cleveland, 
$100,00.  P.  L.  A.  Ueghley,  L.  S.  Con^ 
elly,  W.  A.  Stinchcomb,  Frank  T.  An- 
drews, Arthur  B.  Berge. 

John  T.  Reese  &  Son  Co.,  Salem, 
$100,000.  Thomas  G.  Reese,  Frederick 
A.  Betts,  K.  L.  Coboum,  C.  J.  Lasbury, 
Joseph  G.  Reese.     (Coal,  coke,  etc.) 

Marose  Silk  Co.,  Cleveland,  $30,000. 
Henry  M.  Marose,  W.  E.  Minshall, 
Florence  C.  Dietz,  Katherlne  A.  Thle- 
rolf,  W.  Geo.  Kerr. 

People's  Light  &  Power  Co.,  Bast 
Liberty,  $20,000.  L.  E.  Trauly,  J.  E. 
Dunaway,  O.  L.  Slenker,  B.  H.  Hard- 
ing, D.  M.  Sharp. 

Richard  W.  Kaase  Co.,  Cleveland, 
$10,000.  C.  D.  Kaase,  William  H.  Dort, 
P.  Kuederle,  I.  Grohs,  S.  I.  Powell. 
(Baked  goods,  confectionery,  etc.) 

Re  Vere  Motor  Sales  Co.,  (Cleveland, 
$20,000.  John  A.  Elden,  H.  D.  Paddock, 

A.  L.  Bishop,  B.  W.   Stelling,  C.     M. 
Thomas. 

Ross  Gulp  Oil  and  Gas  Co.,  Steuben- 
vllle,  $10,000.  Charles  S.  Kelly,  John 
Borger,  G.  A.  Warren,  S.  R.  Stark,  J. 

B.  McKeown: 

Realty  Savings  &  Loan  Co.,  Cleve- 
land, $100,000.  Welcome  T.  Blue,  A.  J. 
Whitehead,  Thomas  Wfl  Fleming,  J. 
W.  Turk,  J.  Walter  Wills. 

Synthetic  Camphor  Co.,  Cleveland, 
$10,000.  W.  R.  CoUette.  Charles  M. 
Buss.  C.  A.  Niman,  W.  T.  Holliday,  H. 

B.  Lindeman. 

Washington  Co.,  Columibus,  $100,000. 
George  T.  Drake,  John  T.  Lewis,  John 
L.  Davis.  Dennis  Murphy,  Henry  R. 
Isaly,  John  Wahl,  William  H.  Joyce, 
Harry   Kohn.     (Beverages.) 

Toledo  Reed  Co.,  Toledo,  $10,000. 
Elmer  I.  Skidmore,  Edwin  S.  Simpson, 
Samuel  J.  Drago,  Samuel  C.  Stump, 
Emile  E.  Hirschy. 

Sherrodsville  Coal  Co.,  Cleveland, 
$100,000.    J.  J.  Warner.  6.  F.  Esch,  W. 

C.  McCullough,  W.  E.  Crawford,  J.  M. 
Ickes. 

Ideal  Furniture  Co.,  Canton,  $100,- 
000.  Wendell  Herbruck,  H.  Nelius,  G. 
B.  Kellogg,  W.  Frey,  E.  Nordstrom. 
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H.  F.  Mlert  Realty  Co.,  Cleveland, 
125.000.  W.  F.  Maurer,  Norton  McGlf- 
fln,  John  F.  Wilson.  B.  R.  Dolln,  H.  F. 
Eilert. 

Kiwanls  Realty  Co.,  Cleveland,  $15,- 
000.  W.  F.  Maurer,  E.  R.  Dolin,  John 
F.  Wilson,  Norton  McGiffin,  A.  U 
Maurer. 

Lima  Candy  Co.,  Lima,  $10,000.  C. 
E.  Nesbitt,  Lee  Johnston,  R.  H.  Nos- 
bitt,  R.  C.  Nesbitt,  H.  D.  Shappell. 

LaRuche  Window  Glass  Co.,  Barnes- 
vllle,  $20,000.  Edmond  LeRoy,  Clem- 
ence  L.  S<;hafer,  Fred  Brill,  Charles 
Stephens,  David  N.  Hatcher. 

New  Idea  Bakeries '  Co.,  Cleveland, 
$25,000.  Leo  W.  Ulmer,  M.  McDowell, 
Dan  Ulmer,  Louis  R.  Lanza,  E.  M. 
Kline. 

Precision  Equipment  Co.,  Cincinna- 
ti, $40,000.  John  L  Gates,  Thomas  E. 
New,  Henry  B.  Street,  G.  B.  Jolly,  M. 
Finsterliush. 

Railway  Brake  Specialties  Co.,  To- 
ledo, $25,000.  F.  M.  DeLano,  S.  C. 
Wine.  Walter  A.  Eversman,  Henry  A. 
M^ddleton,  Leo  E.  Guthrie. 

Riley-Lovell  Mfg.  Co.,  Conneaut, 
$100,000.  J.  D.  Riley,  J.  L.  Lovell,  Hel- 
en M.  Riley,  Elizabeth  Lovell,  B.  D. 
Kingdom. 

Royal  Salt  Oo.,  Dayton,,  $140,000. 
Walter  F.  Phelpt.  H.  S.  Mead,  Edwin 
L.  Shuey,  Fred  J.  Roehm,  George  G. 
Shaw. 

Sheet  Metal  Mfg.  Co.,  Toungstown, 
$50,000.  Thomas  E.  Fiarrell.  John  J. 
Farrell,  Jr.,  Hettie  M.  Dom.  Mrs.  Thos. 
E.  Farrell.  Franklin  B.  Powers. 

Standard  Fealty  and  Trading  Co., 
Chillicothe,  $25,000.  Charles  G.  Wes- 
terman,  Philip  W.  Foltz,  Frauk  L. 
Westerman,  Wm.  H.  Hermstein,  W.  R. 
Snyder. 

Wapakoneta  Farmers'  Grain  Co., 
Wapakoneta,  $60,000.  F.  C.  Dearbaugh, 
Geo.  Sheipline.  Wm.  P.  Taylor,  Frank 
L.  Fisher,  Bruno  Berg,  Harry  Al- 
bright. 

Waynes'burg  Land  Co.,  Waynesburg, 
$10,000.  John  H.  Muckley,  Robfert  B. 
Wilkinson,  J.  L.  Kenne^iy,  Robert  B. 
Hawke.  Martin  M.  Muckley. 

'Pine  Hollow  Coal  Co.,  Shawnee.  $50,- 
000.  D.  N.  Postlewalte,  E.  S.  Johnston. 
J.  D.  Rogers,  Ralph  G.  Martin  E. 
W.  Barrick,  W.  C.  Friedly,  H.  B.  Mow- 
ery. 

Abbott  Motor  Co.,  Toledo.  $10,000. 
A.  M.  Abbott,  George  H.  Lewis,  D.  B. 


Hamilton,  B.  J.  Trembley,  J.  CogBwell. 

Findeiss  Leather  Co.,  Zanesville, 
$100,000.  Max  Findeiss.  Frank  C.  We- 
howsky,  Clyde  L.  Risen,  Stanley  J. 
Crew,  John  E^tzel. 

Fair  Oaks  Coal  Co.,  Columbus,  $40,- 
000.  Robert  A.  Crawford,  William  H. 
Lauer,  J.  E.  Atwlll,  R.  C.  Kyle.  P.  F. 
Wilkinson,  John  V.  McHose. 

Lima  Moose  Building  Co.,  Lima,  $60,- 
000.  A.  T.  Lego,  O.  M.  Michael,  John 
Hauck. 

Ransbottom  Brothers'  investment 
Co.,  Roseville,  $50,000.  F.  M.  Ransbot- 
tom, E.  M.  Ransbottom,  M.  C.  Ransbot- 
tom, J.  W.  Rans-bottom,  Ida  Ransbot- 
tom.   (Real  estate,  etc.) 

Sllva  Co.,  Cincinnati,  $100,000.  Har- 
ry V.  Metzel,  E.  H.  Silva.  Louis  M. 
HoUmeyer,  Ernest  H.  Petering,  Rudolf 
Dolge.     (Automobiles.) 

Springzrook*  Stock  Farm  Co.,  Fre- 
mont, $21,000.  B.  M.  Winters,  V.  A. 
Schreiber,  F.  F.  Meyer,  George  L.  Lam- 
me,  H.  S.  Day,  A.  B.  Culbert. 

Universal  Drug  Co.,  Akron,  $600,000. 
E.  E.  Hoffmeyer,  R.  K.  Schieb,  W.  H. 
Curley,  M.  E.  Schieb,  J.  A.  Hagstrom. 

Wyoming  Realty  Co.,  Cincinnati,  $5,- 
J.  Adams,  E^van  Price,  Mattie  Shick- 
ner. 

ZanesviUe  Taxicab  &  Sales  Co., 
Zanesville,  $5,000.  I.  A.  Souders,  Ed- 
ward R.  Meyer,  H.  L.  Bash,  Blanche 
Souders,  R.  A.  EHlerman. 

• 
Increases 

A.  Petersen  Co.,  Akron,  $35,000  to 
$200,000. 

Beaver  Coal  and  Clay  Co.,  Cleveland. 
$500  to  1100.000. 

Vulcan  Welding  Co.,  Akron,  $10,000 
to  $50,000. 

Bellevue  Tire  Shop  and  Sales  Co., 
Bellevue.  $15,000  to  $50,000. 

First  National  Exhibitors'  Co.,  Cleve- 
land. $50,000  to  $200,000. 

Bethel  Realty  Co.,  Toungstown,  $10.- 
000  to  $30,000. 

Electric  Mo^^r  &  Repair  Co.,  Akron, 
$10,000  to  $50,000. 

Hardin  County  Bank  Co.,  Forest, 
$30,000  to  $60,000. 

Hotel  Gibson  Co.,  Cincinnati.  $1,500.- 
000  to  $2,500,000. 

Holmes  Letherman  Seed  Co.,  Can- 
ton. $25,000  to  $50,000. 

Kauffman  Metal  Parts  Co.,  Bellefon- 
taine.  $50,000  to  $125,000. 

Leitner  Brothers  Co.,  Cleveland, 
$25,000  to  $30,000. 


PUBLIC  UTILITIES  COMMISSION 


Na  1677.  In  the  Matter  of  the  Application  of  The  Lima  Natural 
Gas  Company  for  Authority  to  Establish  a  Service  Charge  at 
lima,  Ohio. 


(Dated  June  27,  1919.) 

Marshall  Commissioner,  ClenDening  Commissioner  concurs. 

Commissioner  Waltermire  dissents. 

The  applicant,  The  lima  Natural  Gas  Company,  a  public  utility 
supplying  natural  gas  to  the  City  of  Lima,  Ohio,  and  the  inhabi- 
tants thereof,  under  and  by  virtue  of  Ordinance  Number  581  of 
said  City  of  Lima  passed  July  1,  1918;  filed  with  this  Commission 
its  application  asking  the  approval  of  its  schedule  thereto  attached, 
carrying  a  readiness-to-serve  charge  of  35c  per  month,  to  be  effect- 
ive July  1,  1919. 

The  Solicitor  of  the  City  of  Lima,  Ohio,  protested  against  the 
Commission  entertaining  jurisdiction  of  said  application,  contend- 
ing that  by  reason  of  the  fact  that  the  Applicant  Company  had 
duly  accepted  the  terms  of  said  Ordinance  of  said  City  passed  July 
31st,  1918,  which  Ordinance  limited  the  price  which  may  be  charged 
for  natural  gas  supplied  in  the  City  of  Lima,  that  it  became  a  bind- 
ing contract  between  the  City  and  the  Company  during  the  term 
of  said  Ordinance,  and  that  this  Commission  did  not  have  legal 
authority  to  approve  the  readiness-to^serve  charge  sought  to  be 
made  by  the  Applicant  because  it  would  be  exacting  an  additional 
charge  and  compel  the  consumers  to  pay  more  for  gas  than  is 
allowed  under  the  terms  of  the  said  Ordinance. 

A  hearing  was  had  by  the  Commission  for  the  purpose  of 
ascertaining,  if  possible,  the  reasonableness  or  necessity  of  the 
Company's  proposed  readiness-to-serve  charge  provided  for  in  the 
proposed  new  schedule. 

The  Ordinance  under  which  the  Applicant  Company  has  been 
furnishing  natural  gas  to  the  City  of  Lima  and  inhabitants  thereof, 
fixed  the  price  that  the  Applicant  Company  could  charge  for  natural 
gas  furnished  in  the  City  of  Lima,  but  did  not  provide  for  nor  pro- 
hibit a  readiness-to-serve  charge  at  all,  it  would  be  under  authority 
of  the  allowance  or  approval  of  the  Commission  under  Section  614- 
17  of  the  General  Code  of  Ohio,  which  provides  as  follows : 
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Sec.  614-17.  Nothing  in  this  act  shall  be  taken  to  pro- 
hibit a  public  utility  from  entering  into  any  reasonable 
agreement  with  its  customers,  consumers  or  employes  for  the 
division  or  distribution  of  its  surplus  profits  or  providing  for 
a  sliding  scale  of  charges  or  providing  for  a  minimum  charge 
for  service  to  be  rendered,  unless  such  minimum  charge  is 
made  or  prohibited  by  the  terms  of  the  franchise,  grant  or 
ordinance  under  which  such  public  utility  is  operated,  a 
classification  of  service  based  upon  the  quantity  used,  the 
time  when  used,  the  purpose  for  which  used,  the  duration  of 
use,  and  any  other  reasonable  consideration,  or  providing  any 
other  reasonable  consideration,  or  providing  any  other  finan- 
cial device  that  may  be  practicable  or  advantages  to  the  par- 
ties interested.  No  such  arrangement,  sliding  scale,  mini- 
mum charge,  classification  or  device  shall  be  lawful  unless  the 
same  shall  be  filed  with  and  approved  by  the  commission. 
Every  such  public  utility  is  required  to  conform  its  schedule 
of  rates,  tolls  and  charges  to  such  arrangement,  sliding  scale, 
classification  or  other  device.  Every  such  arrangement,  slid- 
ing scale,  minimum  charge,  classification  or  device  shall  be 
under  the  aiupervision  and  regulation  of  the  commission,  and 
subject  to  change,  alteration  or  modification  by  the  com- 
mission. 


The  right  to  fix  rates  that  may  be  charged  for  gas  furnished 
to  any  municipality  or  the  inhabitants  thereof  is  vested  in  the 
Council  of  such  municipalities  under  the  provisions  of  Sectioh  3982, 
and  if  the  majority  of  this  Commission  agreed  to  the  contention  of 
the  Solicitor  of  Lima,  Ohio,  viz:  That  the  approval  of  the  readi- 
ness-to-serve charge  would  compel  the  consumer  to  pay  more  for 
the  gas  consumed  by  him,  we  would  reject  the  schedule,  but  we  are 
unable  to  agree  with  his  conclusion.* 

The  testimony  clearly  shows  that  the  Company  has  not  been 
able  to  pay  operating  expenses  and  make  any  fair  rate  of  return 
upon  the  property  used  and  useful  which  it  devotes  to  the  public 
use  and  therefore  it  is  not  necessary  to  discuss  "whether  or  not 
this  Commission  is  justified  in  allowing  the  readiness-to-serve 
charge  asked  for  if  we  have  the  legal  authority  so  to  do. 

We  do  not  agree  that  a  readiness-to-serve  charge  is  a  charge 
for  gas,  but  hold  that  the  legislature  in  the  passage  of  Section  614- 
17  fully  empowered  utilities  to  do  the  things  therein  specified,  with 
the  approval  of  this  Commission,  unless  made  or  prohibited  by  the 
franchise  grant  or  ordinance  under  which  they  operate. 

It  is  common  knowledge  as  has  been  well  said  and  has  been 
pointed  out  before,  that  each  gas  consumer  costs  a  gas  company  a 
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considerable  sum  each  month  for  merely  keeping  his  name  on  the 
books  of  the  company,  reading  his  meter,  traveling  to  and  from 
his  premises  for  that  purpose,  and  standing  ready  at  all  times  to 
answer  complaints,  make  repairs  and  furnish  gas  service ;  these  and 
other  items  of  actual  out-of-pocket  expenditures  are  required  of 
the  company  as  a  public  utility,  even  though  the  customer  con- 
sumes, and  pays  for  no  gas  whatever.  Thus  each  consumer  is  a 
fixed  and  definite  charge  upon  the  company,  irrespective  of  the 
consumption  of  gas,  and  from  a  financial  standpoint,  as  well  as 
from  an  abstract  proposition  of  fairness,  it  must  be  said  that  he 
should  x>ay  his  fair  share  of  the  actual  cost  which  the  company 
incurs  by  keeping  itself  in  readiness  to  supply  him  with  gas,  and 
this,  regardless  of  the  amount  of  gas  he  may  consume. 

Section  614-17  provides  in  part,  viz: 

''Nothing  in  this  Act  shall  be  taken  to  prohibit  a  public 
utility  from  *  *  *  or  providing  any  other  financial  de- 
vice that  may  be  practicable  or  advantageous  to  the  parties 
interested". 

Therefore,  a  readiness-to-serve  charge  must  be  a  "financial 
device",  and  the  Legislature,  in  vesting  the  power  in  this  Commis- 
sion to  legalize  by  approval,  the  things  enumerated  in  said  Section, 
unless  made  or  prohibited  by  the  franchise  grant  or  ordinance, 
must  have  had  in  mind  the  power  vested  in  the  Council  of  a 
Municipality  under  Section  3982  G.  C,  differentiating  between  the 
rate  for  gas  and  any  other  financial  device,  such  as  readiness-to- 
serve  charge  and  minimum  charge,  for  the  only  jurisdiction  vested 
in  this  Commission  over  a  rate  fixed  by  Ordinance  is  by  Appeal 
under  Section  614-44. 

If  our  construction  of  this  Section  is  not  right,  then  of  what 
force  is  it  at  all,  and  for  what  purpose  was  it  enacted  ? 

In  the  month  of  January,  A.  D.,  1919,  as  shown  by  Exhibit  *T" 
there  were  484  consumers  of  gas  in  the  City  of  Lima,  whose  meters 
showed  no  consumption  of  gas,  896  who  consumed  only  one  thou- 
sand feet  of  gas,  and  870  who  consumed  five  thousand  feet  of  gas. 

How  could  it  be  successfully  contended  that  if  all  or  a  majority 
of  the  consumers  of  natural  gas  in  a  municipality  were  of  the  nature 
of  the  foregoing,  that  a  public  utility  could  or  should  be  compelled 
to  pay  the  monthly  exx>enses  to  be  ready  to  furnish  gas  to  its  con- 
sumers, unless  the  utility  should  be  paid  for  such  expenses.  That 
is  evidently  the  basis  upon  which  such  a  charge  is  based,  and  the 
equity  thereof  cannot  be  questioned. 
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We  believe  in  the  sanctity  of  a  contract  and  that  the  integrity 
of  a  franchise  contract  should  be  fulfilled,  but  we  do  not  agree  that 
under  the  Section  above  quoted,  by  the  approval  of  a  readines&-to- 
serve  charge,  we  would  be  authorizing  or  assisting  the  C!ompany  in 
committing  a  breach  of  its  contract,  for  under  the  well-known  rules 
of  construction,  where  a  contractual  relation  arises,  all  the  statutes 
relating  to  the  subject  matter  must  be  taken  into  consideration,  and 
it  is  the  duty  of  a  Municipal  Council,  to  either  make  or  prohibit  any 
of  the  things  provided  for  in  Section  614-17  of  the  General  Cknle ;  in 
any  Ordinance,  if  they  do  not  expect  a  utility  to  avail  itself  of  tbs 
rights  granted  it  under  said  Section  614-17. 

Again  in  support  of  our  construction  and  theory  of  this  statute, 
we  believe  that  the  Legislature  in  enacting  the  same,  must  have 
had  in  view  just  such  a  case  as  the  one  in  question,  for  the  statute 
provides  ''that  when  no  such  financial  device"  Is  made  or  prohibited 
by  the  terms  of  the  franchise  grant,  or  ordinance,  the  same  may  be 
provided  for  when  allowed  by  this  Commission,  if  same  may  be 
practicable  and  advanltageous  to  the  parties  interested. 

In  the  case  at  bar.  The  Lima  Natural  Gas  Company  is  a  dis- 
tributing company  only,  securing  its  gas  for  distribution  from  The 
Medina  Gas  Company,  paying  a  certain  fixed  price  per  thousand  for 
gas  so  furnished  by  it,  and  it  appears  from  the  testimony  that  it 
is  necessary  for  the  applicant  to  secure  additional  revenues  in 
order  to  maintain  itself  and  give  good  service  to  the  people  of 
Lima,  and  hence  the  financial  device,  viz:  a  readiness-to-serve 
charge  will  be  the  practicable  way  to  obtain  said  necessary  funds 
with  which  to  perform  its  obligations  as  a  public  utility,  and  at  the 
same  time  be  advantageous  to  the  consumers,  whose  duty  it  is  to 
stand  the  burden  as  long  as  the  burden  is  reasonable,  and  the  Legis- 
lature  provided  for  the  protection  of  the  public  as  to  the  ''readiness- 
to-serve  charge''  or  other  things  provided  for  in  said  Section  by 
the  last  sentence  in  said  Section,  to-wit: 

"Every  such  arrangement  ♦  ♦  *  classification  or 
device  shaJl  be  under  the  supervision  and  regulation  of  the 
Commission,  and  subject  to  change,  idteration  or  modification 
by  the  Commission''. 

Thus  the  base  rate  provided  by  the  Ordinance  may  and  must 
prevail  during  the  term  of  such  Ordinance,  unless  repealed  by  the 
Municipal  Council,  but  the  Commission  has  been  given  a  continuing 
jurisdiction  over  any  financial  device  it  may  approve;  thus  con- 
clusively bearing  out  our  construction  of  the  Statutes,  that  in  case 
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of  emergency,  the  utility  may  get  relief  as  provided  therein,  by 
applying  to  the  Commission,  which  relief  may  be  granted  but  may 
be  changed,  altered,  or  modified  at  any  time  by  the  Commission. 

The  reasonableness  of  the  35  cents  in  this  case  is  all  based  upon 
estimates  of  the  Company's  Accountant,  and  may  or  may  not  prove 
to  be  too  high  after  a  fair  trial,  but  this  Commission  therefore 
reserves  the  right  at  any  time,  upon  proper  notice,  to  change,  alter 
or  modify  the  financial  device  herein  approved. 

For  the  foregoing  reasons  we  must  conclude  that  where  a  pub- 
lic utility  is  operating  in  a  municipality  under  a  franchise  grant  or 
ordinance,  which  grant  or  ordinance  is  silent  as  to  minimum  charge 
or  other  financial  devices,  such  as  a  readiness-to-serve  charge,  that 
such  utility  may  provide  for  such  a  device  with  the  approval  of 
this  Commission. 

An  order  will  enter  accordingly. 


By  Commissioner  Waltermire: 

I  am  unable  to  agree  with  the  finding  of  the  majority  of  the 
Commission  in  the  above  entitled  proceeding,  for  two  reasons : 

1.  That  the  City  Council,  having  passed  the  rate  ordinance 
under  authority  of  Section  3982  G.  C,  and  the  Company  having 
accepted  the  same  as  provided  for  in  Section  3983  6.  C,  the  parties 
have  thereby  entered  into  a  binding  contract,  which  cannot  be 
altered  by  any  action  of  this  Cominission. 

2.  There  is  not  sufiicient  proof  that  a/  readin^s-to-serve 
charge  is  warranted  in  this  case,  even  if  the  Cominission  were 
authorized  to  grant  it. 

As  to  the  first  objection :  Section  614-17  of  the  Public  Utility 
Act,  applies  only  when  the  Council  of  a  Municipality  has  not 
passed  an  ordinance  regulating  the  price  of  the  commodity,  as 
provided  for  in  Section  3982  G.  C,  and  which  has  been  accepted 
by  the  Company  as  provided  for  in  Section  3983  G.  C. 

The  ordinance  referred  to  in  Section  614-17  is  the  "Franchise, 
grant  or  ordinance",  under  which  the  utility  operates,  lif  there  is 
nothing  in  the  franchise  under  which  a  utility  secured  the  right  to 
operate  in  a  municipality,  and  if  no  rate  ordinance  has  been  passed, 
fixing  the  rates  for  service,  then  and  then  only  may  Section  614-17 
be  resorted  to. 

If  Council  passes  an  ordinance  which  is  either  accepted  by  the 
Company,  or  appealed  from  to  the  Commission,  then  nothing  re- 
mains to  be  done  under  Section  614-17.    In  the  absence  of  any 
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franchise  stipulation  or  rate  ordinance  to  the  contrary,  the  Com- 
pany may  resort  to  any  of  the  devices  mentioned  in  Section  614-17, 
subject  .only  to  the  approval  of  the  Commission. 

Section  614-17  provides  that  nothing  "in  this  act"  shall  pro- 
hibit the  doing  of  the  things  therein  mentioned,  but  Sections  3982 
and  3983  G.  C,  which  give  the  municipality  the  right  to  fix  rates, 
are  not  "in  this  act".  They  are  no  part  of  it.  They  were  in  force 
long  before  the  passage  of  the  Public  Utility  Act.  and  when  rates 
are  fixed  in  accordance  with  Sections  3982  and  3983,  such  action 
precludes  the*doing  of  any  of  the  things  mentioned  in  Section  614- 
17,  unless  they  are  embodied  in  and  sanctioned  by  the  ordinance. 

When  rates  are  fixed  under  Section  3982,  the  Company  shall 
"in  no. event  charge  more  than  the  price  specified  by  ordinance  of 
council",  unless  it  appeals  to  the  Commission  and  thereby  secures  a 
greater  rate.  Note  the  emphatic  language  of  the  Section, — "in  no 
event". 

If  the  Comi>any  accepts  the  ordinance  as  provided  in  3983,  the 
Council  "shall  not  require  service  for  a  less  price". 

In  Gas  and  Fuel  Company  vs.  ChiUicothe,  65  O.  S.,  186,  the 
Council  attempted  by  a  subterfuge,  by  changing  the  standard  of 
measurement,  to  exact  a  less  rate  than  the  ordinance  prescribed, 
but  the  Court  denied  the  right. 

In  this  case,  the  Company  is  attempting,  by  changing  the  name 
of  the  charge,  to  get  "more  than  the  price  fixed  by  ordinance".  It 
might  as  well  have  put  in  a  rate  for  "reading  meters",  as  a  substi- 
tute for  meter  rent  which  is  prohibited  by  the  ordinance,  or  for 
inspecting  the  lines  in  consumers'  houses,  and  called  that  a  '%nan- 
cial  device",  and  sought  thereby  to  increase  its  rates.  No  matter 
by  what  name  it  is  called,  the  effect  is  to  add  to  the  price  which  the 
consumer  must  pay  to  get  gas,  and  it  was  just  such  devices  which 
the  Legislature  intended  to  circumvent,  by  the  expression,  "the 
company  shall  in  no  event  charge  more  than  the  price  specified  by 
council". 

It  would  be  useless  for  council  to  fix  the  price  of  gas  at  all,  if 
the  Company  were  at  liberty  to  make  other  charges  for  other 
services,  under  the  name  and  guise  of  "financial  devices",  and  add 
to  the  price  the  consumer  must  pay. 

The  Company  and  the  City  made  a  contract  for  a  term  of 
years,  and  it  is  binding  upon  both.  The  Company  cannot  now,  by 
making  an  additional  charge  under  another  name,  defeat  that  con- 
tract, and  it  went  into  the  contract  with  its  eyes  open.    It  secured 
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the  repeal  of  an  ordinance  already  existing,  which  had  three  years 
to  run,  and  stated  its  needs  in  the  midst  of  the  war-time  prices,  and 
the  council  generously  granted  the  new  rate.  It  is  not  a  case  of  a 
hard  bargain  on  a  pre-war  basis.  It  is  also  significant  that  the  old 
ordinance  contained  a*minimum  charge  which  must  have  been  pur- 
posely omitted  from  the  new. 

I  am  a  firm  believer  in  either  a  readiness-to-serve  charge  or  a 
minimum  charge,  because  in  no  other  way  can  a  utility  and  its  other 
consumers  be  protected  against  the  customer  who  demands  service, 
and  then  does  not  use  it.  Someone  must  i>ay  that  expense,  and  if 
the  unprofitable  consumer  does  not  pay  it,  the  others  must,  but  the 
amount  of  revenue  derived  'from  such  a  charge,  should  be  com- 
puted and  deducted  from  the  total  amount,  which  the  utility  is 
authorized  to  collect  from  the  public,  and  only  the  remainder  of 
the  sum  should  be  collected  from  the  sale  of  the  product.  It  was 
upon  this  basis  that  this  Commission  fixed  the  price  of  the  Dis- 
tributing Company  in  the  Ashtabula  Gas  Company  Case,  1917 
Annual  Rep.,  P.  U.  Com.,  P.  76 ;  see  especially  p.  85. 

As  to  the  second  proposition :  There  was  no  showing  that  the 
additional  charge  is  necessary  to  yield  to  the  Lima  Natural  Gas 
Company  a  sufficient  revenue.  The  only  showing  was  that  after 
tne  Company,  under  the  new  ordinance  had  raised  its  rates  from  33 
cents  per  1000  cubic  feet  to  50  cents  for  the  first  25,006  cubic  feet ; 
60  cents  for  the  next  6000,  and  70  cents  for  all  in  excess  of  30,000, 
consumers  either  curtailed  or  entirely  cut  off  the  use  of  gas.  There 
is  nothing  in  the  record  to  show  that  a  further  boosting  of  rates 
would  not  cause  others  to  discontinue  the  servfce.  The  granting 
of  this  charge  would  result  in  a  rate  of  85  cents  for  the  first  1000 
feet,  which  would  be  well-nigh  prohibitive. 

The  record  disclosed  that  this  is  not  a  Producing  Company, 
but  a  Distributing  Company  only,  and  that  it  pays  to  the  Producing 
Company,  65  per  cent,  of  its  gross  receipts,  and  retains  35  per  cent, 
for  its  own  services,  so  that  if  it  sold  two  or  four  times  as  much  gas 
to  its  present  consumers,  its  cost  of  distribution  would  be  but  little 
more,  while  its  income  would  be  doubled  or  quadrupled.  Its  interest 
lies  not  in  restricting  the  sale  of  gas,  but  in  selling  the  largest 
possible  quantity  at  a  price  just  sufficiently  above  the  cost  of  dis- 
tribution, as  to  give  it  a  fair  profit  in  handling,  and  I  am  convinced 
that  the  imposition  of  this  additional  charge  would  be  detrimental, 
not  only  to  the  consumers,  but  to  the  Company  as  well. 

For  these  reasons,  I  do  not  concur  in  the  finding  of  the  ma- 
jority of  the  Commission. 
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No.  1707. — In  the  Matter  of  the  Application  of  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company,  for  Leave  to 
Execute  its  Refunding  and  Improvement  Mortgage  and  to  Issue 
Bonds  Thereunder  to  an  Amount  Not  Exceeding  $10,134,422.58. 
Prayer  Granted. 


(Dated  July  2,  1919.) 

The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  a  corporation  organized  under  the  laws  of  the  States  of 
Ohio  and  Indiana,  having,  on  the  first  day  of  July,  1919,  filed  its 
petition  for  leave  to  execute  its  Refunding  and  Improvement  Mort- 
gage, to  be  dated  June  twenty-seventh,  1919,  and  to  issue  there- 
under its  Refunding  and  Improvement  Mortgage,  six  per  cent. 
Bonds,  to  be  dated  July  first,  1919,  and  to  mature  July  first,  1929. 
of  the  par  value  of  $10,134,422.68,  said  bonds  to  be  of  a  series  of 
$20,000,000.00  of  bonds  designated  Series  A  (the  balance  of  the 
bonds  of  said  series  being  located  without  the  State  of  Ohio),  and 
the  proceeds  to  be  used : 

(a)  From  the  sale  of  $2,242,851.13  thereof  for  the  reim- 
bursement of  the  treasury  of  the  petitioner  for  that  amount 
of  expenditures  for  capital  purposes  actually  made  within  five 
years  next  prior  to  the  making  of  the  application  herein,  from 
income  or  from  other  moneys  in  its  treasury,  not  secured  or 
obtained  from  the  issue  of  stocks,  bonds,  notes,  or  other  evi- 
dences of  indebtedness  of  the  petitioner,  for  the  acquisition  of 
property  and  the  construction,  completion,  extension  and  im- 
provement of  its  facilities ; 

(b)  From  the  sale  of  $2,000,000.00  thereof  for  the  re- 
funding of  the  Seven  per  cent.  First  Mortgage  Bonds  of  the 
Indianapolis  and  St.  Louis  Railroad  Company,  for  a  like 
amount,  matured  July  first,  1919,  and 

(c)  From  the  sale  of  $5,891,571.45  thereof  for  the  dis- 
charge or  lawful  refunding  of  the  petitioner's  obligation  to  a 
like  amount,  against  which  there  have  been  expenditures  to 
that  amount  for  capital  purposes  for  the  acquisition  of  prop- 
erty and  the  construction,  completion,  extension  and  improve- 
ment of  the  petitioner's  facilities ; 

and  the  hearing  of  said  matter  having  been  fixed  for  Wednesday, 
July  second,  1919,  at  eleven  o'clock  a.  m.,  and  due  notice  of  the  time 
and  place  of  said  hearing  having  been  given,  and  said  matter  having 
been  heard  on  said  day,  and  full  consideration  thereof  having  been 
given,  the  same  came  on  this  day  for  final  consideration  uix>n  the 
petition,  the  exhibits  thereto,  and  upon  the  evidence. 

After  considering  the  pleadings,  hearing  the  evidence,  exam- 
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ining  the  exhibits  and  making  such  further  and  other  inquiry  and 
investigations  as  the  Commission  deemed  necessary  and  proper, 
and  it  appearing  that  the  proceeds  of  the  sale  of  said  Refunding 
and  Improvement  Mortgage  Bonds  are  to  be  used  for  lawful  pur- 
poses, the  Commission  is  satisfied  that  the  prayer  of  said  petition 
should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  be,  and  hereby  it  is  authorized  to  issue  its 
Refunding  and  Improvement  Mortgage  Bonds  of  the  principal  sum 
of  Ten  Million,  One  Hundred  and  Thirty-four  Thousand,  Four  Hun- 
dred and  Twenty-two  Dollars  and  Fifty-eight  Cents  ($10,134,422.- 
58),  and  that  said  bonds  be  sold  for  the  best  price  obtainable  and 
for  not  less  than  ninety-five  (95)  per  centum  of  the  par  value 
thereof,  it  being  the  opinion  and  finding  of  the  Commission  that  the 
issue  of  said  bonds  and  the  money  to  be  secured  thereby  are  reason- 
ably required  and  necessary  for  the  proper  and  lawful  purposes  of 
the  said  corporation.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  be  amortized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  Re- 
funding and  Improvement  Mortgage  Bonds  be  devoted  to,  by  said 
The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Company, 
and  used  for,  the  following  purposes,  and  no  other,  to-wit : 

(a)  From  the  sale  of  $2,242,851.13  thereof,  for  the  re- 
imbursement of  the  treasury  of  the  petitioner  for  that  amount 
of  expenditures  made  by  it,  within  the  five  years  next  prior  to 
the  making  of  the  application  herein,  from  income  or  from 
other  moneys  in  its  treasury,  not  secured  or  obtained  from 
the  issue  of  stocks,  bonds,  notes  or  other  evidences  of  indebt- 
edness of  the  applicant,  for  the  acquisition  of  property  and 
the  construction,  completion,  extension  and  improvement  of 
its  facilities,  such  additions,  improvements  and  betterments 
being  shown  in  the  schedule  attached  to  the  petition  herein 
and  marked  "Exhibit  E" ; 

(b)  From  the  sale  of  $2,000,000.00  thereof  for  the  re- 
funding of  the  seven  per  cent.  First  Mortgage  Bonds  of  the 
Indianapolis  and  St.  Louis  Railroad  Company,  for  a  like 
amount,  matured  July  first,  1919,  and 

(c)  From  the  sale  of  $5,891,571.45  thereof  for  the  dis- 
charge  or  lawful  refunding  of  the  applicant's  obligations,  to  a 
like  amount,  against  which  there  have  been  expenditures  to 
that  amount  for  capital  purposes,  for  the  acquisition  of  prop- 
erty and  the  construction,  completion,  extension  and  improve- 
ment of  applicant's  facilities,  such  additions,  betterments  and 
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improvements  being  shown  in  a  schedule  attached  to  the 
petition  herein  and  marked  "Exhibit  F". 

It  is  further 

Ordered,  That,  upon  the  acquisition  of  said  matured  bonds  of 
the  said  X^dianapolis  and  St.  Liouis  Raibroad  Company,  the  applicant 
render  the  same  non-negotiable,  and  hold  the  said  bonds  pending 
the  further  order  of  this  Commission.    It  is  further 

Ordered,  That  the  applicant  make  veridied  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds  and  the  expenditures  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order. 

And  it  appearing  further  that  the  applicant  now  has  issued 
and  outstanding  bonds  in  excess  of  its  issued  and  outstanding 
capital  stocks,  the  Commission  further  finds  that  the  issue  and  dis- 
position of  applicant's  said  Refunding  and  Improvement  Mortgage 
Bonds  of  Series  A,  in  excess  of  its  issued  and  outstanding  capital 
stock,  and  the  expenditure  of  the  proceeds  thereof  as  such  excess, 
should  be  specifically  consented  to,  authorized  and  approved,  ft 
is,  therefore. 

Further,  Ordered,  That  the  issue  and  disi)osition  of  appli- 
cant's Refunding  and  Improvement  Mortgages  Bonds,  of  Series  A, 
in  excess  of  its  issued  and  outstanding  capital  stocks,  and  the  ex- 
penditure of  the  proceeds, of  said  bonds  as  such  excess,  herdi)y  be 
specifically  consented  to,  authorized  and  approved. 
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Where  a  Joint  County  Ditch  is  Constructed  Under  Authority  of 
Sections  6536  et  seq.  General  Code,  and  all  of  Said  Ditch  is 
Located  in  One  County,  Payment  is  to  be  Made  to  the  Lower 
County  Through  the  Medium  of  Receipts  from  Assessments  as 
They  Become  Due  and  Not  in  a  Lump  Sum  Immediately  After 
the  Agreement  of  the  County  Commissioners. 


No.  369— (Opinion  Dated  June  5,  1919.) 

Hon.  Clyde  L.  Canfield,  Prosecuting  Attorney,  Wauseon,  Ohio. 

Dear  Sir :    You  have  requested  the  opinion  of  this  Department 

upon  the  following: 

"The  prosecuting  attorney  of  Lucas  county  and  myself  dis- 
agree as  to  the  time  the  upper  county  should  pay  its  agreed 
share  of  the  cost  of  a  proposed  ditch  construction  when  the  en- 
tire line  of  improvement  is  in  the  lower  county. 

The  facts  are  briefly  as  follows : 

More  than  a  year  ago  a  petition  was  presented  to  the  com- 
missioners of  Lucas  county,  asking  that  a  ditch,  wholly  in 
Lucas  county,  be  eiJarged.  This  ditch  drains  land  in  Fulton 
county.  The  petition  was  granted  and  the  Joint  Board  met 
on  the  line  of  the  ditch  and  at  that  meeting  agreed  to  pay 
twenty  per  cent  of  the  cost  of  construction.  G.  C.  6536,  6540, 
6541. 

Said  ditch  has  not  been  sold  and  the  total  cost  ascertained. 

The  prosecuting  attorney  of  Lucas  county  contends  that 
by  reason  of  said  agreement  there  is  now  due  Luca^  county 
from  Fulton  county  the  said  twenty  per  cent  of  the  estimated 
cost  of  constructing  said  ditch. 

I  maintain  that  the  ditch  should  be  sold  and  the  total  cost 
of  construction  ascertained,  after  which  the  total  sum  should 
be  certified  to  Fulton  county  and  procedure  had  as  in  single 
county  ditches,  which  would  delay  the  pajmient  until  the 
amount  was  apportioned  and  collected.    6.  C.  6489,  6490. 

Your  con^munication  has  reference  to  an  improvement  proposed 
to  be  made  under  authority  of  sections  6586,  6540  and  6541  G.  C. 
These  sections  are  found  in  the  chapter  entitled  "Joint  County 
Ditches'*  and  in  their  form  as  amended  103  O.  L.  836  and  838,  read 
in  part  as  follows : 
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Sec.  6536.  "Ditches,  drains  or  watercourses  which  pro- 
vide drainage,  or,  when  constructed,  will  provide  drainage  for 
lands  in  more  than  one  county,  may  be  located  and  constructed, 
enlarged,  cleaned,  or  repaired  or  boxed  or  tiled  as  provided 
in  this  chapter  and  the  laws  prescribed  for  constructing,  en- 
larging, cleaning  or  repairing  single  county  ditches,  drains  or 
watercourses,  *  *  *  /' 

Sec.  6540.  "When  the  board  of  county  commissioners 
*  *  cause  to  be  constructed,  enlarged,  deaned  or  repaired  a 
ditch,  drain  or  watercourse  *  *  *  which  is,  or  may  be,  an 
outlet  for  a  ditch,  drain  or  watercourse,  or  river,  creek  or  run, 
of  lands  of  an  upper  county,  or  which  by  reason  of  the  improve- 
ment thereof,  will  provide  better  drainage  *  ♦  *  for  lands  of 
an  upper  county  *  *  *  the  commissioners  of  said  upper  county 
shall  pay  the  commissioners  of  such  lower  county  such  sum  as 
is  agreed  upon  by  a  majority  of  the  joint  board  of  the  com- 
missioners of  all  counties  for  the  use  and  benefit  of  such  out- 
let. The  commissioners  of  such  upper  county  shall  apportion 
such  sum  to  the  lands  in  their  county,  for  whose  benefit  said 
ditch  or  improvement  was  or  is  made  or  constructed." 

Sec.  6541.  "Before  work  is  begun  in  the  fconstruction,  en- 
larging, cleaning,  or  repairing,  of  a  ditch,  drain  or  watercourse, 
or  the  improving  of  the  channel  or  a  part  thereof,  of  a  river, 
creek  or  run,  in  either  of  such  counties,  as  provivded  in  the  next 
preceding  section,  the  amount  to  be  paid  by  the  commissioners 
of  the  upper  county  to  the  commissioners  of  the  lower  county, 
for  the  use  and  benefit,  or  burden  of  such  outlet,  or  better  out- 
let, shall  be  agreed  upon  or  be  determined  at  a  joint  meeting  of 
the  commissioners  of  the  upper  and  lower  counties  upon  the 
line  or  proposed  line  of  such  ditch,  drain,  or  watercourse,  river, 
creek  or  run.' 

At  the  outset,  reference  is  made  to  an  opinion  of  this  depart- 
ment of  date  August  22,  1917,  (Opinions  of  Attorney  General  for 
1917,  p.  1575) ,  in  the  course  of  which  attention  is  called  to  the  fact 
that  the  proceedings  for  compelling  contribution  from  an  "upper 
county"  where  the  improvement  lies  wholly  in  a  "Ipwer  county" 
(Sections  6540  et  seq.)  are  different  from  those  leading  to  the  ap- 
portionment of  the  cost  between  or  among  counties  where  the  im- 
provement lies  in  more  than  one  county  (Sections  6537  to  6539). 
Our  present  discussion  concerns  only  the  situation  first  stated, — 
an  improvement  lying  wholly  within  a  lower  county,  as  to  the  cost 
of  which  contribution  is  sought  from  an  upper  coutity.  Such  an 
improvement,  by  virtue  of  section  6536,  is  authorized  to  be  made  as 
prescribed  "in  this  chapter",  (that  is,  the  chapter  headed  "Joint 
CJounty  Ditches",)  "and  the  laws"  authorizing  single  county  ditches. 

However,  as  heretofore  pointed  out  by  this  department  in  the 
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opinion  above  referred  to,  and  in  another  opinion  (Opinions  of  At- 
torney General  for  1917,  p.  1653),  the  proceedings  leading  to  the 
ordering  of  such  an  improvement  are  carried  on  wholly  within  the 
lower  county  just  as  in  the  case  of  the  ordinary  single  county  ditch, 
—resort  being  had  to  certain  sections  (6540  to  6553)  of  the  chapter 
entitled  "Joint  County  Ditches",  only  by  way  of  what  may  be  termed 
supplementary  proceedings  for  the  purpose  of  determining  the 
amount  to  be  paid  by  the  upper  county,  and  collecting  such  amount. 
It  would  seem  that  section  6557  offers  an  alternative  to  the  plan 
just  referred  to ;  but  inasmuch  as  your  inquiry  indicates  that  such 
alternative  was  not  resorted  to,  no  further  mention  need  be  made 
of  it  in  the  present  discussion, 

Ck>ming,  then,  to  consider  the  proceedings  relating  to  single 
county  ditches  (Sections  6442  to  6535),  we  find  a  general  plan 
whereby  after  the  filing  of  a  petition,  giving  of  bond,  serving  of 
notices,  etc.,  the  county  commissioners  hold  a  hearing  as  to  the 
necessity  of  the  improvement,  they  dismiss  the  petition,  while  if 
they  find  for  the  improvement,  they  proceed  as  directed  in  sections 
6454  and  6455 ;  that  is,  they  order  the  county  surveyor  to  go  on  the 
line  of  the  proposed  improvement,  set  stakes,  make  an  estimate  of 
cost  of  construction,  and  prepare  an  apportionment  schedule  based 
on  benefits  to  the  several  tracts  which  will  be  benefited.  On  the 
return  of  the  surveyor's  report,  the  commissioners  go  into  the  mat- 
ter of  the  apportionment  as  made  by  the  surveyor,  and  make  such 
changes  therein  as  they  may  deem  just  (Section  6457).  Provision 
is  also  made  (Sections  6460-6462)  for  the  consideration  by  the 
commissioners  of  the  matter  of  compensation  for  land  taken  and 
damages  that  will  result  from  the  construction  of  the  improvement. 
Likewise,  there  is  provision  for  the  filing  of  exceptions  (Section 
6468) ,  as  well  as  for  an  appeal  to  the  Probate  Court  (Sections  6467- 
6469-6480) .  Upon  the  completion  of  the  appeal  proceedings,  if  they 
result  favorably  to  the  improvement,  or,  if  there  has  been  no  ap- 
peal, then  upon  the  completion  of  the  proceedings  of  the  commis- 
sioners relative  to  granting  the  improvement,  compensation,  dam- 
ages, apportionments,  etc.,  the  commissioners  proceed  to  let  the 
contract  (Sections  6481-6488). 

Then  follows  section  6489,  reading  as  follows : 

"When  the  working  sections  of  the  improvement  are  let, 
and  the  costs  and  expenses  of  location  and  construction,  and 
all  compensation  and  damages  are  ascertained,  the  county  com- 
missioners shall  meet  and  determine  at  what  time  and  in  what 
number  of  assessments  they  will  require  them  to  be  paid,  and 
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order  that  such  assessments  be  placed  on  the  duplicate,  against 
the  lots,  lands,  corporate  roads  or  railroads  assessed.  They 
shall  also  determine  whether  they  will  issue  the  bonds  of  the 
county  to  raise  the  money  necessary  to  pay  such  costs  and  ex- 
penses, and  if  they  so  determine,  the  bonds  may  be  issued  for 
a  term  of  years,  not  exceeding  twenty,  at  a  rate  of  interest  not 
exceeding  six  per  cent  per  annum,  *  payable  semi-annually. 
They  shall  cause  an  entry  to  be  made  upon  their  journal,  set- 
ting forth  their  finding  and  determination  under  this  section. 

• 

Sections  6490  to  6493  provide  for  collection  of  assessments  and 
issuing  of  assessment  bonds. 

At  this  point  let  us  leave  the  chapter  devoted  to  single  county 
ditches  and  return  to  the  chapter  relating  to  joint  county  ditches, 
of  which  above  quoted  sections  6536,  6540  and  6541  are  a  part. 

It  will  be  noted  that  said  sections  6540  and  6541  contemplate 
an  agreement  between  the  commissioners  of  the  two  affected 
counties  as  to  the  share  of  the  cost  to  be  paid  by  the  commissioners 
of  the  upper  county  to  those  of  the  lower  county.  On  the  other 
hand,  the  next  section,  6542,  establishes  a  rule  as  to  what  shall  be 
considered  ^  prima  facie  case  of  failure  to  agree ;  and  then  comes  a 
series  of  statutes,  6543  to  6551  (some  of  which  were  amended  103 
O.  L.  838)  by  virtue  of  which  the  matter  may  be  laid  before  the 
C!ommon  Pleas  Court  by  either  of  the  disagreeing  boards  of  com- 
missioners. Of  this  last  named  series  of  statutes,  two  sections  are 
here  quoted,  namely,  sections  6543  and  6550,  as  follows: 

Sec.  6543.  "On  failure  to  agree  or  pay,  as  provided  in  the 
next  three  preceding  sections,  the  commissioners  of  any  of  said 
counties  and  within  twenty  days  after  such  proposed  joint 
meeting,  may  commence  their  action  in  the  common  pleas 
court  of  the  county  in  which  the  greatest  length  of  such  ditch 
or  improvement  or  the  greatest  length  of  the  channel  of  a 
river,  creek  or  run  ordered  improved  is  located  against  the 
commissioners  so  failing  to  agree  or  refusing  to  pay,  setting 
forth  the  fact  that  proceedings  have  been  begun  for  such  im- 
provement, and  the  reason  why  the  commissioners  of  the  up- 
per county  should  pay  to  the  commissioners  of  the  lower 
county  compensation  for  such  outlet,  or  the  improvement  of 
such  outlet,  or  proposed  outlet,  and  the  failure  to  agree  or  pay, 
as  provided  in  such  sections,  and  praying  for  the  relief  pro- 
vided in  this  chapter." 

Sec.  6550.  *The  court  shall  order  the  commissioners  of 
such  upper  county,  to  apportion  and  assess  the  amount  pro- 
vided in  said  report,  together  with  the  entire  expense  of  the 
proceedings,  to  the  land  in  said  county,  in  a  like  ratio  as  the 
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expense  of  constructing  said  ditch  or  ditches,  or  the  improving 
of  the  channel  of  said  river,  creek  or  run  or  part  thereof  in 
the  upper  county  was  apportioned  and  assessed  and  cause  the 
sums  so  apportioned  to  the  respective  tracts  of  land  in  the 
upper  county  to  be  placed  on  the  special  duplicate  thereof 
against  'such  lands  for  collection.  If  the  proposed  improve- 
ment is  abandoned,  the  court  shall  order  the  commissioners 
of  the  county  from  which  the  proposed  improvement  came  to 
pay  the  costs  of  such  proceedings." 

Section  6551  refers  to  apportionment  and  assessment  of  costs 

of  such  court  proceedings,  and  section  6552  reads  as  follows : 

"The  treasurer  of  the  upper  county  shall  collect  said  sum 
as  other  taxes  are  coUected,  and  pay  it  to  the  treasurer  of 
said  adjoining  county,  upon  the  warrant  of  the  auditor  there- 
of." 

In  choosing  between  the  two  theories  which  are  advanced  as  to 
the  time  and  method  of  payment  by  the  upper  county  to  the  lower 
county,  as  contemplated  by  the  statute  outlined  above, — one  theory 
bein^:  that  the  amount  is  payable  in  full  promptly  after  the  agree- 
ment of  the  commissioners,  and  the  other  that  the  amount  is  pay- 
able in  installments  through  collection  of  assessments,  as  they  be- 
come due,  upon  lands  in  upper  county,— the  following  considerations 
seem  to  be  determinative : 

(1)  While  section  6543  stipulates  that  "on  failure  to  agree 
or  pay",  resort  may  be  had  to  the  courts,  yet  section  6550  relating  to 
the  order  to  be  made  by  the  court,  does  not  provide  for  a  summary 
money  judgment, — ^it  states  that  the  court  shall  order  the  commis- 
sioners of  the  upper  county  to  apportion  and  assess  the  amoimt,  etc., 
and  cause  the  sums  apportioned  against  lands  in  upper  county  to  be 
placed  on  special  duplicate,  etc. 

(2)  Section  6552  provides  that  the  treasurer  of  the  upper 
county  shall  collect  "said  sum  as  other  taxes  are  collected,  and  pay 
it  to  the  treasurer  of  the  adjoining  county."  It  is  evident  that  the 
vords  "said  sum"  refer  to  the  amount  apportioned  to  lands  in  the 
Qpper  .county,  whether  in  pursuance  of  agreement  of  county  com- 
missioners or  upon  order  of  court ;  for  the  last  sentence  of  section 
S540,  and  the  terms  of  section  6550  are  to  the  effect  that  in  any 
event  the  amount  is  to  be  apportioned  to  the  lands  in  the  upper 
county  by  the  commissioners  thereof ;  and  in  addition,  a  reference 
to  the  earlier  forms  of  sections  6540  and  6552  (See  86  O.  L.  123) 
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readily  shows  that  such  is  the  meaning  of  the  two  words.  We  are 
therefore  reverted  to  the  method  named  in  said  section  6552  as 
seemingly  providing  the  only  channel  through  which  the  share  of 
the  upper  county  may  pass  to  the  lower  county. 

(3)  If  there  is  any  way  out  of  the  situation  arising  because 
of  the  matters  noted  in  next  preceding  paragraphs  (1)  and  (2)» 
it  would  have  to  be  found  in  some  express  or  clearly  implied  author- 
ity in  the  lower  county  to  procure  funds  with  which  to  make  the 
payment  in  cash.  Provision  for  such  authority  seems  not  to  have 
been  made.  It  is  true  that  section  6493,  appearing  in  chapter  on 
single  county  ditches,  provides  for  an  issue  of  bonds  by  a  county 
in  anticipation  of  assessments ;  but  certainly  the  upper  county  does 
not  by  virtue  of  said  section  have  authority  to  issue  bonds  in  an- 
ticipation of  assessments  which  it  does  not  retain,  but  which  ac- 
cording to  statute  must  be  paid  over  by  its  treasurer  to  the  lower 
county.  With  much  more  reason  may  it  be  claimed  that  the  lower 
county  has  authority  under  section  6493,  taken  in  connection  with 
sections  6536  and  6540  et  seq.  to  issue  such  bonds,  since  after  all  it  is 
the  lower  county  wherein  the  main  proceedings  take  place  and  which 
is  secured  in  its  expenditures  by  an  assessment  lien  on  lands  in  the 
upper  county  of  equal  standing  with  the  assessment  Uen  on  lands 
within  its  own  boundaries,  accompanied  by  a  specific  statutory 
direction  to  the  treasurer  of  the  upper  county  to  pay  over  the  as- 
sessment receipts.  . 

Section  6508  provides  only  for  bonds  to  cover  compensation  and 
damages, — authority  having  been  provided  in  section  6463  for  the 
county  to  assume  all  or  a  part  of  the  compensation  and  damages ; 
while  section  6505,  relating  to  tax  levy,  provides  that  out  of  the 
receipts  of  such  levy  the  county  may  pay  that  part  of  cost  of  ditch 
construction  apportioned  to  the  county,  sind  shall  pay  any  sum  as- 
sessed against  county  lands.  So  that  from  neither  of  these  sources 
of  revenue  is  there  authority  given  the  upper  county  to  anticipate 
the  collection  of  the  land-owner's  share. 

It  is  therefore  to  be  concluded  that  payment  is  to  be  made  to 
the  lower  county  through  the  medium  of  receipts  from  assessments 
as  they  become  due,  and  not  in  a  lump  sum  immediately  after  the 
agreement  of  the  commissioners. 
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The  Power  to  Suspend  or  Modify  Judgments  and  Sentences  is  Rec- 
ognized as  Inherent  in  Courts  Having  Terms,  During  tlie  Term 
at  Which  the  Judgment  is  Entered,  But  Such  Power  is  not  an 
Attribute  of  Courts  of  Limited  Jurisdiction  not  Having  Terms 
and  May  not  be  Exercised  by  Such  Courts  Except  at  the  Time  of 
Entering  the  Judgment 


No.  — (Opinion  Dated  June  30,  1919.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen:  You  recently  requested  my  written  opinion  upon 
the  authority  of  certain  of  the  lower  courts  in  the  matter  of  sus- 
pension of  sentences,  your  inquiry  being  as  follows : 

"After  a  prisoner  has  been  sentenced  and  committed  to 
the  work  house  by  a  mayor,  police  judge  or  judge  of  a  munici- 
pal court,  has  such  mayor,  police  judge  or  municipal  court 
judge  authority  to  order  such  prisoner  paroled  or  released 
without  a  re-hearing?" 

You  latei:  submitted  in  connection  with  the  same  question 
citation  of  a  number  of  cases  from  the  various  justice  courts,  police 
courts  and  municipal  courts  of  the  state  wherein  the  practice  of 
suspension  and  remission  of  sentences  has  been  indulged  by  the 
courts,  and  the  memoranda  which  you  have  furnished  me  indicate 
a  very  probable  tendency  to  abuse  of  the  practice  on  the  part  of 
such  courts. 

In  a  recent  opinion  directed  to  Hon.  Charles  R.  Sargent,  Prose- 
cuting Attorney,  Jefferson,  Ohio,  and  being  Opinion  No.  251,  dated 
May  2nd,  1919,  I  considered  the  general  question  of  authority  of 
courts  to  suspend  sentence  at  some  length  and  am  enclosing  here- 
with a  copy  of  said  opinion.     (See  page  208,  supra.) 

Xp  that  opinion  I  was  considering  primarily  the  authority  of  a 

justice  of  the  peac^  to  suspend  sentence  after  the  same  had  been 

placed  in  execution,  and  my  conclusion  was  as  follows : 

"The  general  i)ower  to  suspend  the  execution  of  sentence, 
or  modify  judgments  during  the  term  at  which  they  are 
entered,  is  not  an  attribute  of  the  courts  of  limited  and  special 
jurisdiction  and  without  terms,  such  as  justices  of  the 
peace    *     *     *" 

The  court  of  appeals  of  Mahoning  County  in  the  case  of  An- 
tonio vs.  Milliken.  as  Sheriff,  in  a  decision  reported  in  the  Ohio  Law 
Reporter  of  February  10,  1919  (29  0.  C.  A.  305)  considered  the 
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power  of  municipal  court  of  Youngstown  to  suspend  sentence  after 
the  same  had  been  placed  in  execution.  The  municipal  court  upon 
conviction  for  misdemeanor  sentenced  the  defendant  to  pay  a  fine 
of  $25.00  and  costs  and  be  imprisoned  for  thirty  days. 

Later  and  upon  payment  of  the  fine  and  costs,  and  two  days 
after  the  defendant  had  been  committed  to  the  county  jail,  the 
municipal  court  issued  an  order  to  the  sheriff  directing:  the  rdease 
of  the  prisoner,  which  order  the  sheriff  declined  to  honor  upon  the 

theory  that  the  municipal  court  had  lost  jurisdiction. 

Habeas  corpus  was  thereupon  prosecuted  and  the  question  ad- 
judicated in  the  court  of  appeals,  the  syllabus  being  as  follows. 

^'In  misdemeanor  cases  the  trial  court  has  power  under 
favor  of  section  13711  G.  C.  to  suspend,  in  whole  or  in  part, 
the  execution  of  a  sentence  at  any  time  during  the  term  at 
which  sentence  was  passed,  even  though  the  defendant  had 
entered  upon  the  imprisonment  ordered  by  the  sentence." 

A  reading  of  the  opinion  discloses  that  the  court's  conclusion 
was  based  upon  the  doctrine  that  courts  have  control  of  their  judg- 
ments during  the  term  at  which  rendered,  citing  Lord  Coke  and 
several  other  decisions  wherein  that  doctrine  was  ^applied.     The 

conclusion  of  the  court  was  expressed  as  follows : 

"Therefore,  for  the  reasons  given  and  upon  the  theory 
that  a  court  has  control  over  its  judgments  and  orders  during 
the  term  at  which  they  are  made,  the  judge  of  the  municipal 
court  had  a  right  in  the  case  at  bar  to  direct  the  release  of 
the  prisoner." 

It  was  pointed  out  that  the  municipal  court  of  Youngstown,  by 
statute  "shall  have  four  terms  of  court  each  year"  and  further  that 
the  action  of  suspension  of  sentence  was  taken  at  the  same  term  at 
which  it  was  rendered. 

And,  further,  that  the  reason  of  the  rule  lies  in  the  necessity  or 
propriety  of  a  correction  or  amendment  of  the  judgment,  within  a 
reasonable  time,  when  for  good  cause  shown  such  correction  or 
amendment  is  found  proper. 

But  the  court  made  the  following  observation : 

"The  'time  limit'  has  been  held  to  be  the  term  at  which 
judgment  is  entered  and  this  for  the  chief  reason  that  after 
term  time  a  record  is  presumed  to  have  been  made  of  all 
orders  and  judgments  of  the  preceding  term;  and  that  such 
record  is  complete,  and  the  term  having  been  adjourned  for- 
mally or  by  operation  of  law,  the  record  imports  absolute 
verity,  and  is  unalterable  except  as  specifically  provided  by 
law." 
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This  case  obviously  proceeds  upon  the  doctrine  of  the  inherent 
power  of  the  court  at  common  law  to  control  its  judgments  during 
the  term  at  which  they  are  rendered,  which  doctrine  was  also  re- 
cognized in  the  case  of  Weber  vs.  State,  58  O,  S.,  616,  where  the 
syUabus  is  as  folows: 

''In  a  criminal  case  the  court  has  the  power  to  suspend 
the  execution  of  the  sentence,  in  whole  or  in  part,  unless  other- 
wise provided  by  statute;  and  has  power  to  set  aside  such 
suspension  at  any  time  during  the  term  of  court  at  which 
sentence  was  passed.  Whether  such  suspension  can  be  set 
aside  at  a  subsequent  term  is  not  decided." 

In  the  opinion  the  court  said  the  power  to  stay  the  execution  of 
a  sentence,  in  whole  or  in  part,,  in  a  criminal  case,  is  inherent  in  the 
court  unless  otherwise  provided  by  statute. 

In  opinion  No.  251,  above  referred  to,  the  inherent  power 
of  courts  to  control  their  judgments  and  records  during  the  term  at 
which  entered  was  recognized  but  I  reached  the  conclusion  that 
such  power  is  not  an  attribute  of  courts  of  special  jurisdiction  only 
which  have  no  terms,  which  of  course  would  be  applicable  to  justice 
courts,  mayors  courts  and  such  other  inferior  courts  as  fall  within 
the  rule. 

Obviously  the  power  to  suspend  or  modify  the  sentence  could 
not  be  unlimited  in  point  of  time  and  since  the  limitation  recog- 
nized in  the  judicial  decisions  lias  been  the  term  of  the  court  at 
which  the  judgment  is  rendered,  there  would  be  no  limitation  ap- 
plicable to  the  inferior  courts  and  the  recognition  of  the  power  to 
suspend  without  limitation  as  to  time  would  be  a  recognition  of 
a  power  much  in  excess  of  that  exercised  by  courts  of  general  juris- 
diction which  is  not  maintainable  either  upon  reason  or  authority. 

To  summarize  then  briefly,  I  advise  that  the  power  to  suspend 
or  modify  judgments  and  sentences  is  recognized  as  inherent  in 
courts  having  terms,  during  the  term  at  which  the  judgment  is 
entered,  but  such  i)ower  is  not  an  attribute  of  courts  of  limited 
jurisdiction  not  having  terms  and  may  not  be  exercised  by  such 
courts  except  at  the  time  of  entering  the  judgment. 
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SYLLABI  OF  REPORTED  CASES. 

16152— Albert  P.  Elms  vs.  Bert 
Flick. 

Error  to  the  Court  of  Appeals  of 
Mahoning  county-. 
MATTHIAS,   J. 

1.  The  term  "the  road*'  as  used  in 
Section  6310,  General  Code,  should  <1>e 
construed  to  mean  the  improved  por- 
tion of  the  road,  where  it  Is  disclosed 
that  it  is  of  ample  width  to  permit  the 
passing  of  automobiles  thereon  with 
safety. 

2.  In  an  action  brought  to  recover 
damages  for  injuries  resulting  from 
a  collision  of  automobiles  upon  a  high- 
way improved  to  a  width  of  fourteen 
feet,  with  a  dirt  road  at  the  side  there- 
of, it  is  error  to  instruct  the  jury  that 
"  'the  road'  means  the  road  as  travel- 
ed by  the  public  from  gutter  to  gut- 
ter." 

3.  Under  the  princiule  of  respondeat 
superior  the  employer  is  liable  for 
damages  caused  by  the  negligence  of 
his  employe  while  engaged  in-  the  busi- 
ness of  the  former,  but  such  principle 
has  no  application  where  the  owner 
and  driver  do  not  sustain  to  each  other 
the  relation  of  master  and  servant  or 
principal  and  agent.  (White  Oak  Coal 
Co.  vs.  (Rivoux,  Admx.,  88  Ohio  St.,  18, 
approved  and  followed.) 

4.  The  mere  fact  of  relationship  as 
father  and  son  does  not  give  rise  to 
liability  of  the  former  for  the  negli- 
gent aots  of  the  latter.  The  basis  of 
liability  is  the  relation  of  principal 
and  agent,  or  master  and  servant,  and 
must  be  governed  by  the  rules  applic- 
aible  to  such  relation. 

5.  The  owner  of  an  automobile, 
purchased  for  the  use  of  his  family,  is 
not  liable  for  injuries  caused  by  the 
negligent  operation  thereof  by  his 
adult  son,  diving  at  home  as  a  mem- 
ber of  the  family,  who  upon  the  occa- 
sion of  such  injury  was  not  in  any 
wise  agent  of  or  acting  for  the  father, 
hut  was  using  such  automobile  for  his 
own  individual  and  exclusive  purpose. 
Judgment  affirmed. 

Nichols,  C.  J.,  Jones,  Johnson,  Dona- 
hue, Wan^^maker  and  Robinson,  JJ., 
concur. 


No.  16320— The  State,  ex  rel.  M.  M. 
Rose  et  al.,  vs.  A.  V.  Donahey,  Auditor 
of  State. 

No.  16321— The  State,  ex  rel,  M.  M. 
Rose  et  al.,  vs.  A.  V.  Donahey,  Auditor 
of  State.    In  mandamus. 
ROBINSON,  J. 

1.  Sections  1261-16  to  1261-73,  inclu- 
sive. General  Code,  are  repugnant  to 
the  provisions  of  Section  9,  Article  XV 
of  the  constitution,  adopted  November 
5,  1918,  and  were  repealed  upon  Its 
taking  effect  midnight  May-  26,  1919. 

2.  The  major  purpose  for  which  a 
board  has  been  created  having  failed 
by  reason  of  a  repeal  of  the  law  creat- 
ing the  purpose,  the  board  will  not  be 
continued  for  the  performance  of  a 
minor,  Incidedntal  function. 

3.  The  State  Liquor  Licensing 
Board  ceased  to  have  a  legal  existence 
after  midnight  May  26,  1919. 

Demurrers  sustained  and  writs  re- 
fused. 

Nichols,  C.  J.,  Jones,  Matthias, 
Johnson,  Donahue  and  Wanamaker. 
JJ.,  concur. 

No.   16170— George   H.  Clark,    Bxr., 
vs.  The  McLaln  Fire  Brick  Co.    ESrror 
to  the  Court  of  Appeals  of  Columbiana 
county. 
DONAHUE,  J. 

1.  The  provisions  of  Section  11256, 
General  Code,  relate  only  to  persons 
united  in  interest,  and  as  to  them  Sec- 
tion 11256,  General  Code,  is  manda- 
tory; but  Section  11254,  General  Code, 
relates  to  persons  who  are  not  united 
in  interest,  'but  who  have  any  legal  or 
equitable  Interest  in  the  subject  of  the 
action,  and  in  obtaining  the  relief  de- 
manded, and  permits  ibut  does  not  re- 
quire them  to  be  joined  as  plalntifi^. 

2.  Where  an  order  has  Issued  out  of 
the  probate  court,  directing  an  execu- 
tor to  sell  lands  to  pay  debts  of  the 
estate,  the  executor  may  maintain  an 
action  to  recover  damages  for  the 
wrongful  destruction  of  the  market 
value  of  such  premises  where  It  ap- 
pears that  rights  of  creditors  will  be 
prejudiced  thereby. 

3.  The  owners  of  the  fee  in  such 
land  subject  to  sale  %>y  the  executor  to 
pay  the  debts  of  the  estate,  have  an  In- 
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terest  in  tlie  subject  of  such  action 
and  in  obtaining  the  relief  demanded, 
and  may  be  Joined  as  parties  plaintift 
under  the '  provisions  of  Section  11254, 
General  Code. 

Judgment  reversed. 

Jones,  Matthias,  Johnson,  Wana- 
maker  and  Robinson,  JJ.,  concur. 

No.  6217 — The  State,  ex  rel.  Roy  R, 
Carpenter,  Prosecuting  Attorney,  vs. 
Edward  C.  Kreutzer  et  al.  Error  to 
the  Court  of  Appeals  of  JefTerson 
county. 
MATTHIAS,  J. 

1.  Regulations  for  the  government 
of  corporations  adopted  by  the  stock- 
holders are  not  subject  to  repeal  or 
amendment  by  the  board  of  directors, 
and  where  such  regulations  designate 
the  time  and  place  of  the  annual  meet- 
ing of  the  stockholders  of  the  corpora- 
tion, no  authority  being  conferred  up- 
on the  board  of  directors  relative 
thereto,  such  board  is  without  power 
to  postpone  the  same. 

2.  Where  the  regulations  of  a  cor- 
poration definitely  fix  the  place,  the 
day  and  the  hour  of  the  annual  meet- 
ing at  which  members  of  the  <board  of 
directors  are  to  be  elected,  nx>  further 
notice  of  such  meeting  to  the  stock- 
holders of  the  corporation  is  neces- 
sary v^iess  required  by  such  regula- 
tions. 

Judgmew!  aftrmed. 


Nichols,  C.  J.,  Jones,  Johnson,  Don- 
ahue, Wanamaker  and  Robinson,  JJ., 
concur. 

No.     16160 — ^E^dward      A.     Garrard, 
Admr.,  vs.  The  Mahoning  Valley  Rail- 
way Co.     EiTror  to  the  Court  r*  Ap- 
peals of  Trumbull  county. 
JONES,  J. 

1.  Under  the  provisions  of  Section 
10772,  General  Code,  the  right  to  en- 
force liability  thereunder  is  lodged  in 
the  personal  representative  of  the  de- 
ceased, for  the  benefit  of  the  persons 
or  classes  therein  named.  If  the  far 
vored  class,  wife  or  husband  and  chil- 
dren, was  not  in  existence  at  the  time 
of  bringing  such  action,  the  action 
may  be  brought  for  the  benefit  of  the 
deceased's  parents  and  next  of  kin. 

2.  A  husband  and  wife  sustained 
personal  injuries  causing  the  death  of 
both,  but  the  latter  survived  her  hus- 
band a  few  hours.  After  the  death  of 
the  wife,  the  husband's  personal  rep- 
resentative instituted  suit,  under  the 
section  named,  for  the  benefit  of  the 
husband's  father,  mother,  brothers 
and  sisters,  there  being  no  children  of 
the  deceased — Held,  the  action  was 
properly  brought. 

Judgment  reversed. 

Nichols,  C.  J.,  Matthias,  Johnson, 
Donahue,  Wanamaker  and  Robinson, 
JJ.,  concur. 
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NEW  CORPORATIONS. 

Lodi  EJqruity  Co.,  Lodl,  |40,000.  C. 
H.  Yost,  C.  G.  Chapman,  J.  B.  McCon^ 
naughy,  J.  O.  Benslnger,  B.  Hartman, 
Nelson  Lance,  R  N.  Whitman. 

Tuscarawas  Motor  Car  Co.,  New 
Philadelphia,  $10,000.  J.  J.  Stauffer, 
Mary  A.  Stauffer,  W.  A.  Winkler.  H.  H. 
Milar,  Earl  W.  Weldon. 

Great  Northern  Tire  &  Ru,1>ber  Co., 
Cleveland,  $1,000.  L.  M.  Sewell,  A.  J. 
Pejsa,  G.  M.  Morgan,  S.  A.  Williamson, 
Leda  Welsh. 

Knox  Tire  &  Rubber  Co.,  Cleveland, 
$1,000.  L.  M.  Sewell,  A.  J.  Pejsa.  G.  E. 
Morgan,  S.  A.  Williamson,  Leda 
Welsh. 

Glflord  Brothers  Co.,  Cleveland,  $10,- 
000.     Alvin  Gifford.  Reutoen  WK.  Gif 
ford,  Hershie  L.  B^rr.  Lucy  M.  Gifford 
Ruth  L.  Farr. 

Paige  Ohio  Co.,  Cleveland,  $250,000 
S.  A.  Pfau,  William  B.  Pfau,  T.  B.  Van 
Alstine,  W.  H.  VansUver,  H.  B.  Sla 
gle.  (Automobiles  and  other  vehi 
cles.) 

Blyria  Re^d  Furniture  Co.,  Blyria 
$10,000.  J.  J.  Duffy,  F.  J.  Kaltenmark 
T.  A.  Conway,  M.  A.  Guenin,  F.  J 
Borie. 

Mansfield  Book  Bindery  Co.,  Man*s 
field,  $6,000.  Hamilton  H.  Webber, 
Thomas  J.  Dickerson,  Wilbur  Johns 
Elizabeth  Webber,  George  C.  Johnson 

Reliable  Tractor  and  Engine  Co. 
Portsmouth,  $2,000,000.  C.  Heer,  F.  B 
Adams,  M.  Heer,  Fred  N.  Tynes,  Geo 
W.  Piatt. 

Cleveland  Bakeries  Co.,  Cleveland 
$250,000.  C.  S.  Doytte,  Frederick 
Frankel,  Charles  Frankel,  Louis  Rum 
age,  Harry  E.  Kerr. 

Norwalk  Upholstering  Co.,  Norwalk 
$20,000.    C.  E.  Gerken,  John  R.  Galpin 
W.  R.  Pruner.  Fred  W.  Cook,  W.  J.  Jor- 
dan. 

Youngstown  Cone  Co.,  Youngstown, 
$10,000.  Edward  L.  Conway,  Loretta 
Ruth  Conway.  Frank  E.  Starrs,  B.  W. 
Swogger,  Marion  A.  Swogger. 

State  Road  Land  Co.,  Cleveland, 
$25,000.  C.  A.  Alexander,  Trafton  M. 
Dye,  John  H.  Schultz,  I.  M.  McDon- 
ough,  P.  H.  Hunt. 


Lancaster  Manufacturing  Co.,  Lan- 
caster, $120,000.  Ferd  W.  Getz,  H.  W. 
Strickler,  Ross  .  N.  Strickler,  George 
Barr,  V.  A.  Talbott.  (Manufacturing 
and  selling  automo4>ile  accessories.) 

American  Fine  Arts  Service  Co., 
Cincinnati,  $25,000.  Ren  M.  Anderson, 
Oscar  H.  Bichler,  Robert  Selbert,  Ho- 
mer C.  Cramer,  Wm.  A.  Ulrich,  Henry 
A.  Rattermann,  Charles  W.  Ratter- 
mann. 

Atlantic  Braas  and  Aluminum  Foun- 
dry Co.,  Cleveland,  $10,000.  Oliver 
Lynn  Mitchell,  Edythe  Kaplan,  T.  J. 
Clark,  C.  Wallace,  A.  H.  Nichols. 

Arlington  Co.,  Cleveland,  $500,000. 
H.  L.  Jollay,  H.  L.  Parmenter,  I.  M. 
GroUe,  D.  H.  Hopkins,  William  Sher- 
man. (Erecting  apartments,  dealing 
in  real  estate,  etc.) 

EJlecturo  Water  &  Beverage  Co., 
Cleveland,  $10,000.  A.  B.  Goldhamer, 
Harry  Rothman,  Max  Amster,  Sam 
Handler,  Gust  November. 

Landover  Oil  Co.,  Toledo,  $10,000. 
Edwin  J.  Lynch,  John  W.  Hackett,  S. 
Selker,  Stanley  A.  Grzezinski,  A.  Satt- 
ler. 

Phoenix  Masonic  Building  Co.,  Per- 
rysburg,  $12,000.  K  L.  Kingsbury, 
George  A.  Powers,  Don  C.  Whitehead, 
R.  P.  Barton,  Roy  M.  Spilker. 

Valley  Building  Co.,  Akron,  $150,000. 
E.  E.  Hoffmeyer,  A.  F.  Stuhldreher,  M. 
E.  Schieb,  R.  K  Schieb,  M.  O.  Butcher. 

Ashtabula  Hotel  Building  Co.,  Ash- 
tabula, $225,000.  R.  H.  Pfaff.  H.  M. 
Kunkle,  (George  B.  Paine,  F.  E.  Crosby, 
C.  P.  Goddard,  W.  R.  Young. 

Akron  Restaurant  Co.,  Akron.  $1,- 
000.  L.  M.  Sewell,  A.  J.  Pejsa.  L. 
Welsh,  Harry  L.  Deibel,  Edwin 
Younger. 

Art  Printing  &  Paper  Box  Mfg.  Co., 
Columbois,  $30,100.  Isidor  Block,  Mor- 
ris Rul^in,  Isaac  Nutes,  Nathan  Kauf- 
man, Benl.  I/evinson. 

A.  H.  Bramson  Co.  Cleveland.  $10,- 
000.  L.  R.  Hilderbrand,  A.  M.  Green- 
fng,  H.  A.  Kangesser,  M.  Y.  Klaaen,  M. 
S.  Robinson.     (Real  estate.) 

Barrett  Auto  Sales  Co..  Dayton,  $50,- 
000.  H.  A.  EiStabrook,  H.  R.  Barrett, 
H.  G.  Meenach,  James  Hassett,  Chas. 
W.  Hoffritz. 
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Charles  R.  Rosenson  Co.,  Mingo 
Janction,  $20,000.  Charles  H.  Rosen- 
son,  Nate  J.  Goodfriend,  Sam  A.  Gross- 
man, Elizabeth  Garish,  Henry  Green- 
berger.     (General  merchandise.) 

Citizens  Market  Co.,  ZanesYille,  $35,- 
000.  L.  H.  Gray,  Ward  Holbert,  J.  C. 
Erwine,  George  W.  Bussemer,  George 
E.  Caton. 

Cleveland  Toy  and  Novelty  Co., 
Cleveland,  $20,000.  John  Polatsek, 
Ethel  Darvas,  Paul  Nevelos,  Waldo  B. 
Lemmon,  I.  R.  Triska. 

Forster  Realty  Co.,  Cleveland,  $10,- 
000.  Sterling  Newell,  Carlotta  Des- 
son,  C.  C.  Owens,  E.  R.  Shields,  Ellis 
R.  Diehm. 

Mason  Plantations  Co.,  Kentt,  $10.- 
000.  Wm.  A.  Cluff,  D.'  M.  Mason,  John 
H.  Diehl,  J.  P.  Matthews,  H.  W.  Sid- 
nell. 

Lake  Shore  Bond  &  Security  Co., 
Cleveland,  $50,000.  Corinn^  AU- 
shouse,  A.  K.  Strong,  K.  B.  McGinness, 
H.  L.  Goodbread,  R.  W.  Edwards. 

Hunt  Trouble  Light  Co.,  Allen,  $25,- 
000.  John  C.  Mack,  R.  W.  Roberts,  C. 
J.  Gruenbaum,  R.  Pelligrinni,  Charles 
T.  Hunt. 

Earle  B.  Slawson  Co.,  Toledo,  $100,- 
000.  Earle  B.  Slawson,  George  R. 
Forrester,  Guy  W.  Holmes,  Helen 
Byrne,  George  B.  Orwig. 

Dandy  Bicycle  Co.,  Cleveland,  $50,- 
OOO.  Louis  H.  Roth,  George  A.  Gool- 
idge,  Walter  J.  Koklauner,  Charles  J. 
Black,  Isabel  Fahey  Coolidge. 

City  Allotment  Sales  Co.,  Cleve- 
land. $10,000.  P.  J.  Haber,  A.  J.H&lle, 
D.  B.  Stone,  B.  R.  Kohn,  J.  O.  Stein. 

City  Allotment  Co.,  Cleveland,  $110,- 
OOO.  P.  J.  Haber,  A.  J.  Halle,  D.  H. 
Stone,  B.  R.  Kohn,  J.  O.  Stein. 

Clark  14th  Co.,  Cleveland,  $15,000. 
P.  W.  Brunner,  C.  T.  Klrkbride,  D.  L. 
Schwab,  Perry  D.  Caldwell,  J.  R.  Rob- 
inson. 

Buckeye  Knitting  Mills  Co.,  Cleve- 
land, $30,000.  J.  H.  Wiedder,  D.  V. 
Green,  N.  L.  Milder,  Ray  Weidder, 
Malvina  Green. 

Buckeye  Oil  and  Gas  Co.,  East  Liv- 
erpool. $50,000.  E.  G.  Sturgis,  R.  C. 
Heddleston,  M.  C.  McArtor,  S.  F. 
Leslie.  W.  N.  Bailey. 

Associated  Investment  Co.,  Cleve- 
land, $10,000.  George  R.  McKay,  Rus- 
sell K.  Pelton,  M.  C.  Teasdale,  J.  W. 
McClure.  W.  A.  CongaJton. 

American  Machine  Products  Co., 
Dayton,  $25,000.     Robert  Glenn  Mac- 


Kenzie.  Walter  N.  Frank,  Fred  G.  Mil- 
ler, Wellmore  B.  Turner,  Lester  L. 
Cecil. 

National   Railroad   Advertising   Co. 
Akron,   $50,000.     G.   Cook,   B.   L.   Mo- 
Evelia,  D.  L.  Miller,  Norman  Cole,  H 
H.  MacBride. 

Robert  Lovinger  Co.,  Cleveland 
$10,000.  P.  J.  Haber,  Jacob  Brock 
Robert  Lovinger,  Max  L  Goldman 
Edward  Goldman,  Sol  Brock. 

San-Tel  Mouth  Piece  Co.,  Cincin 
nati,  $25,000.  H.  F.  Vandervort,  G 
Wm.  Gale,  J.  H.  Wm.  Pflueger,  E5dw 
Otting,  John  F.  McCurdy. 

Wagner  Post  Co.,  Toungstown,  $10, 
000.    L.  A.  Wagner,  J.  A.  Powell,  Par 
rum  McKeel,  James  J.  Harris,  William 
A.  Wylie. 

Toledo  Auto  Parts  Co.,  Toledo,  $10,- 
000.  Joseph  G.  Gluck,  Joe  Felngold, 
Joseph  Neifeld,  Frank  G.  Thomson, 
Homer  A.  Ramey. 

Clark-Sheets  Co.,  Gallipolis,  $45,000. 
D.  W.  Thomas,  J.  L.  Haskins,  V.  A. 
Tanner,  A.  J.  Sheets,  C.  E.  Clark. 

Momenee-Murray-Pilliod  Co.,  Tole- 
do, $25,000.  Jerry  D.  Momenee.  Mich- 
ael B.  Murray,  Girard  J.  Pilliod.  Gene- 
vieve Adamarvicz,  Arthur  P.  Kneisel. 

Office  Training  School,  Columbus, 
$18,000.  R.  E.  Hoffhines,  C.  Lee  Lea- 
hy, W.  Li  Ohmert,  J.  W.  HofThines,  M. 
C.  Burch. 

Brier  Hill  Clothing  and  Shoe  Co., 
Youngstown.  $50,000.  K.  K.  Hoffman, 
Jan  Turowski,  W.  Wroblewski,  W.  J. 
Tozwiak,  J.  Marczewski,  John  Majew- 
ski,  Felix  Tozwiak. 

Portsmouth  Real  Estate  Co..  Ports- 
mouth. $100,000.  S.  S.  Wortley,  Jr., 
H.  B.  Davis,  D:  E.  Foraker,  W.  Allen 
Scott,  J.  D.  Withgott. 

Toledo  Metal  Products  Co.,  Toledo, 
$100,000.  Frank  H.  Schroeder,  Harold 
H.  Snyder,  William  P.  Corbett.  Wil- 
liam H.  Lachmiller,  Lawrence  R.  Wil- 
bur. 

Herrick-Loomis  Co.,  Conneaut,  $10,- 
000.  T.  C.  Herrick.  Mrs.  Fannie  S. 
Herrick.  George  L.  Loomls,  R.  W.  Loo- 
mis,  Mrs.  Rhoda  Loomis.  (Watch  and 
general  repairing.) 

Economy  Garage  Co.,  Cleveland.  $5,- 
00.  G.  M.  Winslow,  M.  H.  Deiter,  E.  B. 
Winslow,  Jm  E.  Winslow,  J.  W.  Lane. 

Cincinnati  Coal  Co.,  Cincinnati,  $5,- 
000.  Edward  Meyer,  George  Theo. 
Solar,  Carolyn  A.  Solar,  Anna  P.  Mey- 
er, Helen  Weidner. 

Sectional  Safety  Tread  Co.,  Cleve- 
land, $10,000.     Robb  O.  Bartholomew, 
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Eldward  W.  Leeper,  Ira  E.  Arnold^ 
Ralph  L.  Bailey,  Beujamin  C.  Boer. 

Ohmer  Engineering  Co.,  Dayton, 
110,000.  Will  I.  Ohmer.  H.  N.  Riehle, 
Frank  A.  Groves,  FYank  E.  Pierson,  H. 
J.  Linkert. 

Ohmer  Research  Laboratories  Co., 
Dayton,  $10,000.  Will  I.  Ohmer,  H.  N. 
Riehle,  Frank  A.  Groves,  F.  W.  Hoch- 
steter,  H.  J.  Linkert. 

Beeman  Garage  Door  Co.,  Akron, 
$50,000.  C.  J.  Beeman,  Meade  Cham- 
berin,  Edward  Heckathom,  M.  E. 
Beight,  Fred  F.  Feckley. 

Franklin  Tractor  Co.,  FYanklin, 
$300,000.  George  Hills,  Gay  Bevis,  J. 
S.  Van  Horn,  Robert  Arthur  Quigley, 
Clifton  W.  Unglesby. 

Mud  Run  Oil  &  Gas  Co.,  Uhrichs- 
YiUe.  $10,000.  H.  P.  Copeland,  Benner 
Minnich,  A.  L.  Wallace,  J.  K.  Miller, 
W.  W.  Snyder,  J.  J.  Riffle. 

Benjamin-Shimmon  Construction 
Co.,  Cleveland,  $10,000.  Joseph  Benja- 
min, Mary  Benjamin,  K.  H.  Shimmon, 
M.  M.  McFadden,  R.  M.  Zimmerman. 

Marion  Double  Wall  Co.,  Marion, 
$25,000.  Charles  W.  Leffler,  William 
Blaud,  Fred  D.  Jacobs,  J.  E.  Bierer,  A. 

E.  Van  Doozen. 

Shannon  Construction  Co.,  Akron, 
$100,000.  A.  P.  Gradolph,  Lorin  T. 
Lyle,  Leo  V.  Dubois,  George  C.  Miller, 
Robert  D.  Ramsey. 

Auto  Elquipment  Building  Co.,  Cleve- 
land, $50,000.  W.  M.  Scott.  Frank  H. 
Pelton,  George  B.  Folk,  William  H. 
Marlatt,  Edwin  E.  Miller. 

W.  S.  Bambrick  Realty  Co.,  Cleve- 
land, $50,000.  C.  H.  Ortman,  W.  S. 
Bambrick,  P.  J.  Mulligan,  John  P.  Ka- 
lina,  Frances  Harris. 

Warren  Home  Development  Co., 
Warren,  $50,000.    W.  P.  Beal,  Eugene 

F.  Craig,  W.  Manning  Kerr,  AdaliuB 
V.  Skinner,  Ruby  M.  Thomas. 

Youngstown  Welding  Co.,  Youngs- 
town,  $50,00.  Walter  D.  McKay,  Mar- 
tin A.  Rausch,  Emma  McKay,  Anna 
M.  Rausch,  Arthur  Morgan. 

Anna  Farmers'  Exchange  Co.,  Anna, 
$40,000.  George  Becker,  G.  W.  Brack- 
ney,  W.  E.  Wenger,  George  Wenger, 
Harley  O.  Hogelberger. 

Seneca  County  Fair  Co.,  Tiffin,  $50,- 
000.  W.  C.  Rosenberger,  C.  S.  Seitz, 
N.  B.  Flack,  H.  B.  Gooding,  H.  A.  Ros- 
enthal. 

Sterling  Milling  Co.,  Sterling,  $50,- 
000.  S.  S.  Fouch,  E.  T.  Boone,  W.  F. 
Boone,  H.  Q.  Fortney,  C.  R.  Moine. 

Hadley  Realty  Co.,  Columbus,  $100,- 
000.    Sigmund  Sanger,  C.  F.  Lee,  M. 


SIglow,  Otto  H.  Spengler.  Albert  J. 
Kranz. 

Seltzer-Round  Co.,  Cleveland,  $100,- 
000.  Wm.  Agnew,  A.  C.  Knight,  C.  A. 
Spielman,  W.  H.  Mellinger,  L.  A.  Caa- 
sidy. 

Burnet  Realty  Co.,  Cincinnati,  $100,- 

000.  James  P.  Orr,  A.  L.  Engelhardt 
H.  C.  McLaughlin,  Edward  A.  Vosmer, 

1.  Neyman. 

Increases 

Reserve  Lumber  Co.,  Cleveland, 
$60,000  to  $100,000. 

People's  Bank  Co.,  Coldwater,  $25,- 
000  to  $50,000. 

Cascade  Tire  &  Rubber  Co.,  Reven- 
na,  $10,000  to  $1,000,000. 

Economy  Lumber  Co.,  Marion,  $10.- 
000  to  $30,000. 

Troy  Grain  &  Supply  Co.,  Troy,  $30,- 
000  to  $40,000. 

Atlantic  Machine  &  Manufacturing 
Co.,  Cleveland,  $30,000  to  $150,000. 

Columbus  Oldsmobile  Co.,  Colum- 
bus, $50,000  to  $150,000. 

Claycraft  Mining  and  Brick  Co., 
Columbus,  $200,000  to  $300,000. 

Niles  Fuel  &  Supply  Co.,  Niles,  $10,- 
000  to  $20,000. 

Brunt  Tile  and  Porcelain  Co.,  Chase- 
land,  $150,000  to  $500,000. 

Falls  Rivet  Co.,  Kent,  $250,000  to 
$600,000  . 

Kropp  Shoe  Co.,  Columbus,  $150,000 
to  $300,000. 

Cleveland  Scissors  Co.,  Cleveland, 
$10,000  to  $50,000. 

Richardson  Paper  Co.,  Lockland,  $2,- 
000,000  to  $4,000,000. 

J.  C.  Cromwell  Steel  Co.,  Cleveland, 
$10,000  to  $4,000,000. 

Biltmore  Realty  Co.,  Cleveland, 
$100,000  to  $60,000. 

Bradford  Shoe  Co.,  Columbus,  $112.- 
000  to  $150,000. 

Martin  Co.,  Luckeiy,  $50,000  to  $100.- 
000. 

Puritan  Products  Co.,  Youngstown, 
$10,000  to  $60,000. 

Scott  &  Fetzer  Machine  Co.,  Cleve- 
land. $100,000  to  $250,000. 

John  C.  Turner  Co.,  Dayton,  $100,- 
OOOto  $300,000. 

Madison  Mortgage  Co.,  Manijfleld. 
$10,000  to  $100,000. 

Forster  Realty  Co.,  Cleveland,  $10.- 
000  to  $350,000. 

A.  I.  Root  Co.,  Medina,  $800,000  to 
$1,500,000. 

K.  &  S.  Oil  ft  Gas  Co.,  Canton,  $25,- 
000  to  $50,000. 

DeKlyn  Co.,  Cleveland,  $50,000  to 
$100,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1693 — ^In  the  Matter  of  the  Joint  Application  of  The  Jeffer- 
son Electric  Company,  a  Corporation,  and  The  SteubenviUe  and 
Wheding  Traction  Company,  a  Corporation.     Prayer  Granted. 


(Dated  June  30,  1919.) 

This  day,  the  Commission,  deeming  a  hearing  thereupon  to 
be  unnecessary,  this  matter  came  on  for  final  consideration  upon 
the  joint  application  of  The  Jefferson  Electric  Company  and  The 
SteubenviUe  and  Wheeling  Traction  Company,  corporations  or^ 
ganized  and  existing  under  the  laws  of  Ohio,  asking  the  consent 
to  and  approval  by  this  Commission  of  the  purchase  by  said  first 
named  applicant  and  the  sale  by  the  latter,  under  date  of  Febru- 
ary 4,  1918,  of  certain  electrical  apparatus  heretofore  used  by 
said  The  SteubenviUe  and  Wheeling  Traction  Company  in  fur- 
nishing electric  service  in  the  state  of  Ohio  for  the  consideration 
of  $11,665.00. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  filed  herein, 
from  its  independent  investigation  and  inquiry  prosecuted  in  re- 
lation to  said  matter,  and  for  the  purposes  of  this  proceeding,  that 
the  convenience  of  the  public  will  be  promoted  thereby,  and  that 
the  public  thereby  will  be  furnished  adequate  service  for  a  rea- 
sonable and  just  rate  or  charge  therefor,  and  is  satisfied  that,  in 
so  far  as  it  has  the  authority  so  to  do,  it  should  now  formally 
consent  to  and  approve  the  said  purchase  and  sale  of  said  public 
utility  property.    It  is,  therefore. 

Ordered,  that,  in  so  far  as  this  Commission  has  the  author- 
ity 80  to  do,  it  do  now,  and  hereby,  formally  consent  to  and  ap- 
prove the  sale  by  said  The  SteubenviUe  and  Wheeling  Traction 
Company,  and  the  purchase  by  said  The  Jefferson  Electric  Com- 
pany, under  date  of  February  4,  1918,  for  the  agreed  considera- 
tion of  eleven  thousand,  six  hundred  and  sixty-six  dollars,  of  the 
deetrieal  apparatus  more  specifically  described  in  the  copy  of  the 
indenture  appended  to  the  application  -herein,  marked  ''Exhibit 
A,'*  which  exhibit  hereby  is  made  a  part  of  this  order  by  refer- 
ence.   It  is  further 
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Ordered,  that  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any 
future  proceeding  involving  said  matters.    It  is  further 

Ordered,  that  nothing  herein  shall  be  construed  to  be  a  con* 
sent  to  or  approval  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service. 


No.  1694 — ^In  the  Matter  of  the  Joint  Application  of  The  Steuben- 
yille  and  Wheeling  Traction  Company,  a  Corporation,  and  The 
Wheeling  Electric  Company,  a  Corporation,    Prayer  Granted. 


(Dated  June  30,  1919.) 

This  day,  the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  The  Wheeling  Electric  Company  (a  corpora- 
tion organized  under  the  laws  of  West  Virginia  and  duly  author- 
ized to  do  business  in  the  state  of  Ohio  and,  since  the  twenty- 
ninth  day  of  Ik^arch,  1911,  actually  exercising  a  franchise  and 
rights  to  engage  in  the  business  of  an  electric  light  company 
within  Ohio),  and  The  Steubenville  and  Wheeling  Traction  Com- 
pany (a  corporation  organized  and  existing  under  the  laws  of 
Ohio),  asking  the  consent  to  and  approval,  by  'this  Commission, 
of  the  purchase  by  said  first  named  applicant  and  the  sale  by  the 
latter,  under  date  of  February  4,  1918,  of  certain  electrical  appa- 
ratus heretofore  used  by  said  Steubenville  and  Wheeling 
Traction  Company  in  furnishing  electric  service  in  the  state  of 
Ohio,  for  the  consideration  of  $10,780.00. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  filed  herein, 
from  its  independent  investigation  and  inquiry  prosecuted  in  re- 
lation to  said  matter,  and  for  the  purposes  of  this  proceeding,  that 
the  convenience  of  the  public  will  be  promoted  thereby,  and  that 
the  public  thereby  will  be  furnished  adequate  service  for  a  rea- 
sonable and  just  rate  or  charge  therefor,  and  is  satisfied  that,  in 
so  far  as  it  has  the  authority  so  to  do,  it  should  now  formally  con- 
sent to  and  approve  the  said  purchase  and  sale  of  said  public 
utility  property.     It  is,  therefore. 

Ordered,  that,  insofar  as  this  Commission  has  the  authority 
so  to  do,  it  do  now,  and  hereby,  formally  consent  to  and  approve 
the  sale  by  said  The  Steubenville  and  Wheeling  Traction  Com- 
pany, and  the  purchase  by  the  said  Wheeling  Electric  Company, 
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under  date  of  February  4,  1918,  for  the  agreed  consideration  of 
ten  thousand,  seven  hundred  and  eighty  doUars,  of  the  electrical 
apparatus  more  specifically  described  in  the  copy  of  the  inden* 
ture  appended  to  the  application  herein,  marked  ''Exhibit  A," 
which  exhibit  hereby  is  made  a  part  of  this  order  by  reference. 
It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any  fu- 
ture proceedings  involving  said  matters.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service. 

No.  1695— In  the  Matter  of  the  Joint  Application  of  The  Steuben- 
viUe  and  Wheeling  Traction  Company,  a  Corporation,  and  The 
Belmont  Electric  Company,  a  Corporation.  Prayer  Granted. 


(Dated  June  30,  1919.) 

This  day,  the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  The  Steubenville  and  Wheeling  Traction  Com- 
pany and  The  Belmont  Electric  Company,  corporation  organized 
and  existing  under  the  laws  of  Ohio,  asking  the  consent  to  and 
approval,  by  this  Commission,  of  the  sale  by  said  first  named  ap- 
plicant and  the  purchase  by  the  latter,  under  date  of  February  4, 
1918,  of  certain  electrical  apparatus  heretofore  used  by  said  The 
Steubenville  and  Wheeling  Traction  Company  in  furnishing  elec- 
tric service  in  the  State  of  Ohio,  for  the  consideration  of  $3,055.00. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  filed  herein, 
from  its  independent  investigation  and  inquiry  prsecuted  in  re- 
lation to  said  matter,  and  for  the  purposes  of  this  proceeding,  that 
the  convenience  of  the  public  will  be  promoted  thereby,  and  that  the 
public  thereby  will  be  furnished  adequate  service  for  a  reason- 
able and  just  rate  or  charge  therefore,  and  is  satisfied  that,  in  so  far 
as  it  has  the  authority  so  to  do,  it  should  now  formally  consent  to 
and  £4>prove  the  said  purchase  and  sale  of  said  public  utility  pro- 
perty.   It  is,  therefor. 

Ordered,  That,  in  so  far  as  this  Commission  has  the  authority 
80  to  do,  it  do  now,  and  herdi)y,  formally  consent  and  approve  the 
sale,  by  said  The  Steubenville  and  Wheeling  Traction  Company, 
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and  the  purchaBe  by  said  The  Belmont  Electric  Company,  under 
date  of  February  fourth,  1918,  for  the  agreed  consideration  of 
three  thousand  and  fifty-five  dollars,  of  the  electrical  apparatus 
more  specifically  described  in  the  copy  of  the  indenture  appended 
to  the  application  herein,  marked  "Exhibit  A"  which  hereby  is 
made  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any  fu- 
ture proceeding  involving  said  matters.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service. 

No.  1696 — In  the  Matter  of  the  Joint  Application  of  The  Steoben- 
viUe  and  Wheeling  Traction  Company,  a  Corporation,  and  The 
Ohio  River  Powo:  Company,  a  corporation.  Prayer  Granted. 


(Dated  June  30,  1919.) 

This  day,  the  Commission  deeming  hearing  thereupon  to  be 
unnecessary,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  The  Steubenville  Traction  Company  and  The 
Ohio  River  Power  Company,  corporations  organized  and  evisting 
under  the  laws  of  Ohio,  asking  the  consent  to  and  approval,  by  this 
Commission,  of  sale  by  said  first  named  applicant  and  the  purchase 
by  the  latter,  under  the  date  of  February  fourth,  1918,  of  the  right, 
title  and  interest  in  and  to,  and  the  rights  and  privileges  granted  by 
a  certain  agreement  covering  a  certain  right-of-way  in  Jefferson 
County,  Ohio,  for  a  consideration  of  $1.00,  and,  also,  the  granting 
under  date  of  July  fifteenth,  1918,  for  a  like  consideration,  viz: 
$1.00,  the  right  to  the  latter,  by  the  former,  to  maintain  certain 
fixtures  and  apparatus  upon  the  property  of  said  The  Steuben- 
ville and  Wheeling  Traction  Company  in  Brilliant,  Jefferson 
County,  Ohio: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  filed  herein, 
from  its  independent  investigation  and  inquiry  prosecuted  in  re* 
lation  to  said  matter,  and  for  the  purposes  of  this  proceeding,  that 
the  convenience  of  the  public  will  be  promoted  thereby,  and  that 
the  public  thereby  will  be  furnished  adequate  service  for  a  reason* 
able  and  just  rate  or  charge  therefor,  and  is  satisfied  that,  in  so  far 
as  it  has  the  authority  so  to  do,  it  should  now  formally  consent  to 
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and  approve  the  said  purchases  and  sales  of  said  public  utility 
property.  It  is  therefor 

Ordered,  That,  in  so  far  as  this  Commission  has  the  authority 
so  to  do,  it  do  now,  and  hereby,  formally  consent  to  and  approve 
the  sales,  by  said  The  Steubenville  and  Wheeling:  Traction  Com- 
pany, and  the  purchases,  by  said  The  Ohio  River  Power  Company, 
under  dates  of  February  fourth,  1918,  and  July  fifteenth,  1918,  re- 
spectively, for  the  SLgreed  considerations  of  one  dollar,  each,  of  the 
rights  and  privileges  more  specifically  described  in  the  copies  of 
the  indenture  appended  to  the  application  herein,  marked  ''Exhibit 
A"  and  "Exhibit  B"  respectively,  which  exhibits  hereby  are  made 
parts  of  this  order  by  reference.    It  is  further 

Ordered,  That,  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any  fu- 
ture proceeding  involving  said  matters.  It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service. 


No.  1697 — ^In  the  Matter  of  the  Joint  Application  of  Wheeling 
Traction  Company,  a  Corporation,  and  Wheeling  Electric  Com- 
pany, a  Corporation.    Prayer  Granted. 


(Dated  June  30,  1919.) 

This  day,  the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  The  Wheeling  Traction  Company  and  The 
Wheeling  Electric  Company,  corporations  organized  under  the 
laws  of  West  Virginia  and  duly  authorized  to  do  business  in  the 
State  of  Ohio,  and  the  latter,  in  particular,  since  the  twenty-ninth 
day  of  March,  1912,  actually  exercising  a  franchise  and  rights  to 
engSLge  in  the  business  of  an  electric  light  company  within  Ohio, 
asking  the  consent  to  and  approval,  by  this  Commission,  of  the 
sale  by  said  first  named  applicant  and  the  purchase  by  the  latter, 
under  date  of  February  sixteenth,  1918,  of  certain  real  estate, 
rights  and  privileges,  and  electrical  apparatus  in  the  State  of  Ohio, 
for  the  consideration  of  $24,450.00. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  filed  herein, 
from  its  independent  investigation  and  inquiry  prosecuted  in  re- 
lation to  said  matter,  and  for  the  purposes  of  this  proceeding,  that 
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the  convenience  of  the  public  will  be  promoted  thereby,  and  that 
the  public  will  thereby  be  furnished  adequate  service  for  a  rea- 
sonable and  just  rate  or  charge  therefor,  and  is  satisfied  that, 
in  so  far  as  it  has  the  authority  so  to  do,  it  should  now  formally 
consent  to  and  approve  the  said  purchase  and  sale  of  said  pub- 
lic utility  property.    It  is,  therefore, 

Ordered,  that,  in  so  far  as  this  Commission  has  the  author- 
ity so  to  do,  it  do  now,  and  hereby,  formally  consent  to  and  ap- 
prove the  sale,  by  the  said  Wheeling  Traction  Company,  and  the 
purchase,  by  the  said  Wheeling  Electric  Company,  under  date  of 
February  16,  1918.  for  the  agreed  consideration  of  twenty-four 
thousand,  four  hundred  and  fifty  dollars,  of  the  real  estate,  rights 
and  privileges,  and  electrical  apparatus  more  specifically  described 
in  the  copies  of  indentures  appended  to  the  application  herein, 
marked  "Exhibit  A"  and  "Exhibit  B,"  respectively,  which  exhibits 
hereby  are  made  parts  of  this  order  by  reference.    It  is  further 

Ordered,  that  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any 
future  proceeding  involving  sajd  matters.    It  is  further 

Ordered,  that  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  Commission,  of  any  increase  in  rates 
or  diminution  of  service. 

No.  432— The  Ohio  Shippers  Association,  Complainant,  vs.  The 
Akron  and  Barberton  Belt  Railroad  Company  et  aL,  Defend- 
ants. 


(Dated  July  10,  1919.) 

This  day  this  matter  came  on  for  further  consideration  upon 
an  application  on  behalf  of  The  River  Terminal  Company,  ask- 
ing such  further  modification  and  amendment  of  the  orders  here- 
tofore made  and  entered  herein  as  will  permit  and  authorize  such 
applicant  to  establish  and  maintain  as  its  demurrage  rules,  ap- 
plicable to  intrastate  traffic,  the  revised  demurrage  rules  prescribed 
by  the  Director  General  of  Railroads  for  Federal  controlled  lines 
in  Supplement  No.  2  to  General  Order  No.  7  and  authorized  to 
be  established  by  non-federal  controlled  roads  for  interstate  traffic 
by  the  Interstate  Commerce  Commission  in  its  Special  Permission 
No.  48001,  and  it  appearing  to  the  Commission  that  it  is  desirable 
that  the  demurrage  rules  maintained  in  Ohio,  by  the  carriers  not 
controlled  by  the  Director  General  of  Railroads,  shall  continue  to 
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be  uniform  with  those  prescribed  by  the  federal  government  to 
govern  the  railroads  not  controlled  by  it,  to  the  end  that  the  ship- 
ping public  may  neither  be  unduly  prejudiced  nor  unduly  bene- 
fited by  the  maintenance  in  Ohio  of  different  demurrage  rules  ap- 
pl3ang  to  different  carriers  or  different  classes  of  traffic,  it  is  there- 
fore 

Ordered,  that  the  code  of  demurrage  rules  made  and  estab- 
lished by  the  orders  heretofore  entered  herein,  be  and  it  is  hereby 
further  modified  and  amended  effective  July  20,  1919,  in  the  fol- 
lowing respects  only: 

Rules. 

Rule  7 — ^Demurrage  Charge. 

Section  A.  On  cars  not  subject  to  Rule  9  (average  agree- 
ment): After  the  expiration  of  free  time  allowed,  the  following 
charges  per  car  per  day,  or  fraction  of  a  day,  will  be  made  until 
car  is  released: 

For  each  of  the  first  four  days,  $2.00. 

For  each  succeeding  day,  $5.00. 

Section  B.     The  charges  on  cars  subject  to  average  agree- 
ment are  set  forth  in  Rule  9. 
Rule  9 — ^Average  Agreement. 

When  the  following  agreement  has  been  entered  into,  the 
charge  for  detention  of  cars,  on  all  cars,  except  subject  to  Rule  1, 
Section  B,  held  for  loading  or  unloading,  shall  be  computed  on  the 
basis  of  the  average  time  of  detention  to  all  such  cars  released 
during  each  calendar  month;  such  average' detention  and  charge 
to  be  computed  as  follows: 

Section  A.  One.  credit  will  be  allowed  for  each  car,  released 
within  the  first  twenty-four  (24)  hours  of  free  time.  After  the 
expiration  of  forty-eight  (48)  hours'  free  time>  one  debit  per 
car  per  day,  or  fraction  of  a  day,  will  be  charged  for  each  of 
the  first  four  days.  T^  no  case  shall  more  than  one  credit  be 
allowed  on  any  one  car,  and  in  no  case  shall  more  than  four  cred- 
its be  applied  in  cancellation  of  debits  accruing  on  any  one  car. 
When  a  car  has  accrued  four  debits  a  charge  of  $5.00  per  car  per 
day,  or  fraction  of  a  day,  will  be  made  for  all  subsequent  deten- 
tion and  will  apply  on  all  subsequent  Sundays  and  legal  holidays, 
including  a  Sunday  or  holiday  immediately  following  the  day  on 
which  the  fourth  debit  begins  to  run. 

Section  B.  Credits  earned  on  cars  held  for  loading  shall  not 
be  used  in  offsetting  debits  accruing  on  cars  held  for  unloading  nor 
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shall  credits  earned  on  cars  held  for  unloading  be  used  in  offset- 
ting  debits  accruing  on  cars  held  for  loading. 

Section  C.  At  the  end  of  the  calendar  month,  the  total  num- 
ber of  credits  will  be  deducted  from  the  total  number  of  debits 
and  $2.00  per  debit  will  be  charged  for  the  remainder.  If  the 
credits  equal  or  exceed  the  debits  no  charge  will  be  made  for 
the  detention  of  the  cars  and  no  pajrment  will  be  made  by.  this 
railroad  on  account  of  such  excess  of  credits;  nor  shall  the  cred- 
its in  excess  of  the  debits  of  any  one  month  be  considered  in 
computing  the  average  detention  for  another  month. 

Section  D.  A  party  who  enters  into  this  average  agreement 
shall  not  be  entitled  to  cancellation  or  refund  of  demurrage  charges 
under  Section  A. 

Paragraph  1  and  3  or  Section  B  of  Rule  8. 

Section  E.  A  party  who  enters  into  this  average  agreement 
may  be  required  to  give  sufficient  security  to  the  carrier  for  the 
payment  of  balances  against  him  at  the  end  of  each  month. 

Section  F.  An  average  agreement  must  include  all  cars 
loaded  or  unloaded  within  the  jurisdiction  of  the  same  station, 
•except  that  when  desired  separate  agreements  may  be  entered 
into  for  each  unloading  point  within  the  jurisdiction  of  the  same 
section,  but  in  no  case  can  the  cars  loaded  or  unloaded  within  the 
jurisdiction  of  two  or  more  stations  be  combined  in  one  average 
agreement,  nor  shall  the  cars  loaded  or  unloaded  by  more  than 
one  consignor  or  consignee  be  combined  in  one  average  agree- 
ment, except  the  cars  consigned,  reconsigned,  or  ordered  to  a 
public  elevator,  warehouse,  or  cotton  compress  serving  various 
parties  may  be  combined  in  one  average  agreement. 

Agreement. 

Railroad  Company ; 

being  fully  acquainted  with  the  terms,  conditions  and  effect  of  the 
average  basis  for  settling  for  detention  to  cars  as  set  forth  in 

,  being  the  car  demurrage  rules 

governing  at  all  stations  and  sidings  on  the  lines  of  said 
rail company,  except  as  shown  in  said  tariff,  and  be- 
ing desirous  of  availing  (myself  or  ourselves)  of  this  alternate 
method  of  settlement  (I  or  we)  do  expressly  agree  to  and  with 

the rail company  that  with 

respect  to  all  cars  which  may,  during  the  continuance  of  this 

agreement  be  handled  for  (my  or  our)  account  of 

(station)    (I  or  we)  will  fully  observe  and  comply  with  all  the 
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terms  and  conditions  of  said  rules  as  they  are  now  published  or 
may  hereafter  be  lawfully  modified  by  duly  published  tariffs  and 
will  make  prompt  payment  of  all  demurrage  charges  accruing 
thereunder  in  accordance  with  the  average  basis  as  therein  es- 
tablished or  as  hereafter  lawfully  modified  by  duly  published 
tariffs. 

This  agreement  to  be  effective  on  and  after  the 

day  of ,  19....,  and  to  continue  until  ter^ 

minate  by  written  notice  by  either  party  to  the  other,  which  notice 
shall  become  effective  on  the  first  day  of  the  month  succeeeding 
that  in  which  it  is  given. 

Approved  and  accepted ,  19....,  by  and  on 

behalf  of  the  above  named  rail company. 

Instructions  and  Explanationa 

No  change  in  Instructions  and  Explanations. 
It  is  further 

Ordered,  that  tariffs  in  conformity  hereto  be  filed  effective 
upon  not  less  than  one  day's  notice. 


ATTORNEY  GENERAL 


Section  3386  General  Code  is  Mandatory  and  Requires  the  Election 
of  a  Ditch  Supervisor  in  Townships  in  Which  Have  Been  Located 
and  Established  Township  Ditches.  Neither  the  General  Clean- 
ing of  Ditches  Nor  the  Individual  Duty  of  Land  Owners  Can  Be 
Enforced  Without  the  Interventimi  of  the  Service  of  a  Ditch 
Supervisor. 


No.  447— (Opinion  Dated  June  30,  1919.) 

Hon.  Haveth  E.  Nau,  Prosecuting  Attorney,  Dayton,  Ohio. 

Dear  Sir:     In  a  communication  from  your  office  sig^ned  by  Mr. 

William  K.  Marshall,  Assistant  Prosecuting  Attorney,  the  following 
questions  have  been  submitted  to  this  department  for  opinion : 

"First.  Is  section  3386  of  the  General  Code  to  be  con- 
strued as  mandatory  in  requiring  the  election  of  a  ditch  super- 
visor in  townships  in  which  have  been  located  and  established 
township  ditches? 

Second.  If  not,  or  if  no  ditch  supervisor  has  been  elected 
in  such  a  township,  what  powers  have  the  trustees  to  compel 
the  property  owners  through  which  township  ditches  pass  to 
clean  the  same?" 

It  is  unnecessary  to  cite  any  great  number  of  authorities  for 

the  proposition  that  statutory  provisions,  directory  upon  their  face, 

are  in  certain  instances  to  be  construed  as  mandatory,    loi  the  early 

Ohio  case  of  Swazey  v^  Blackman,  8  Ohio,  1,  the  court  say  at  p.  18 : 

"  'May'  means  'must'  in  all  those  cases  where  the  public 
are  interested,  or  where  a  matter  of  public  iwlicy,  and  not 
merely  of  private  right,  is  involved." 

Again,  in  State  ex  rel.  Ferris  v.  Bish,  12  O.  N.  P.  (N.  S.)  369,  it 

is  said  at  p.  384  of  the  opinion : : 

"Where  power  is  given  to  public  officers  by  act  of  the 
legislature,  whenever  the  public  interest  or  individual  rights 
call  for  its  exercise,  the  language  used,  though  permissive  in 
form,  is  in  fact  peremptory  and  permits  of  no  discretion." 

See  also: 

State  V.  Budd,  65  I.  S.  1,  wherein  the  court  say  at  p.  5  of  the 
opinion : 

"Counsel  for  the  defendant,  however,  insist  that  in  these 
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provisions  of  the  statute  *may'  should  be  read  'shall'.  The 
cases  in  which  it  is  held  that  these  words  should  be  regarded 
as  convertible  are  numerous,  and  they  contain  much  learning. 
The  sum  of  it,  however,  is  that  the  natural  meaning  of  these 
words  is  not  always  conclusive  as  to  the  construction  of  stat- 
utes in  which  they  are  employed,  and  that  one  should  be  re- 
garded as  having  the  usual  meaning  of  the  other  when  that  is 
required  to  give  effect  to  other  language  of  the  statute  or  to 
carry  out  the  purpose  of  the  legislature  as  that  purpose  may 
appear  from  a  general  view  of  the  statute  under  construction." 

An  examination  into  the  history  of  statutes  relating  to  clean- 
ing out  of  township  ditches  discloses  the  following : 

As  the  law  stood  on  April  13,  1900,  there  was  no  provision  for 
a  township  ditch  supervisor.  However,  as  appears  from  Bates' 
Revised  Statutes,  2nd  Ed.  (1899),  there  were  provisions  in  sections 
4553  and  4554,  under  the  chapter  headed  "Township  Ditches",  mak- 
ing it  the  duty  of  township  trustees  to  examine  township  ditches 
every  two  years,  and,  if  necessary,  order  the  same  cleaned  out, 
assessing  the  cost  against  owners  of  lands  which  had  been  assessed 
for  original  construction. 

There  was  a  further  provision  by  section  4555,  R.  S.,  requiring 

each  person,  through  whose  lands  a  ditch  was  constructed,  to  keep 

open  the  part  of  such  ditch  on  his  land;  otherwise  to  be  charged 

with  the  cost  of  removing  obstructions  as  such  cost  might  be 

determined  by  the  doing  of  the  work  by  one  of  the  trustees  after 

sworn  complaint  filed  with  the  trustees. 

Provisions  similar  to  those  just  noted  existed  at  the  same  time 

as  to  county  ditches  (see  Sees.  4497,  et  seq.,  Bates'  2nd  Ed. ;  also 

Sec.   4496,   same  volume),  excepting,  however,  that  the  county 

authorities,  rather  than  the  township  trustees,  were  authorized  to 

act. 

A  further  series  of  statutes,  known  as  sections  4584-1,  et  seq., 
R.  S.,  (Bates,  2nd  Ed.),  authorized  the  commissioners  to  clean  out 
county  ditches  on  the  plan  of  an  acreage  tax,  as  distinguished  from 
the  assessment  plan. 

These  two  distinct  phases  of  ditch  maintenance,  namely,  (a) 
cleaning  out  by  public  authorities,  and  (b)  keeping  open  through 
his  premises  by  each  owner,  had  been  a  part  of  our  legislation 
through  many  years  prior  to  the  year  1900. 

We  then  come  to  the  act  of  April  13,  1900,  94  0.  L.  142.  This 
act  specifically  repeals  above  noted  sections  4496,  4497.  4553  and 
4584-1  and  rdated  sections.  The  first  two  sections  of  the  new  act 
were  almost  identical  with  what  are  now  sections  3386  and  3387  G. 
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C,  and  for  the  purpose  of  comparison  said  sections  1  and  2  are 
here  quoted  in  full  (94  0.  L.  142) : 

"Section  1.  That  in  any  township  in  which  there  have 
been  located  and  established  county  or  township  ditches,  or  in 
which  county  or  township  ditches  may  hereafter  be  located 
and  established,  there  may  at  the  time  and  in  the  manner  pro- 
vided by  law  for  the  election  of  township  officers,  be  elected  a 
township  ditch  supervisor,  who  shall  serve  for  a  term  of  three 
years,  and  until  his  successor  is  elected  and  qualified.  1^  case 
a  vacancy  occurs  in  this  office,  by  resignation  or  otherwise, 
the  township  trustees  shall  fill  said  vacancy  by  appointment, 
until  the  next  annual  election. 

Section  2.  Before  entering  upon  the  duties  of  his  office 
the  township  ditch  supervisor  shall  take  an  oath  of  office,  and 
shall  give  bond,  with  sureties  approved  by  the  trustees,  in 
such  sum  as  they  determine,  payable  to  them,  and  conditioned 
for  the  faithful  performance  of  his  duties  as  such  ditch  super- 
visor, and  said  bond  shall  be  recorded  by  the  township  clerk, 
and  filed  with  him,  and  be  carefully  preserved.'* 

Further  provisions  of  the  act  defined  the  duties  of  the  town- 
ship ditch  supervisor,  among  these  duties  being  the  division  of  both 
county  and  township  ditches  into  "working  sections",  and  to  notify 
interested  land  owners  to  clean  out  sections  assigned  them.  Section 
12  of  the  act  retained  the  principle  previously  embodied  in  sections 
4555  and  4496  R.  S.,  to- wit:  Each  land  owner  to  keep  the  ditch 
free  of  obstruction  so  far  as  his  own  premises  was  concerned. 

The  general  purpose  of  this  act  of  1900  seems  to  have  been  to 
vest  in  a  township  ditch  supervisor,  both  as  to  county  and  township 
ditches,  the  duties  theretofore  falling  on  county  and  township 
authorities  in  the  matter  of  cleaning  ditches. 

We  next  come  to  the  act  of  April  15, 1902.  The  title  to  this  act 
recites  the  repeal  not  only  of  the  act  passed  two  years  previously 
(April  13,  1900),  but  also  of  the  sections  of  the  Revised  Statutes 
which  had  been  repealed  by  the  last  mentioned  act.  However,  the 
repealing  clause  of  the  act  of  April  15,  1902,  makes  no  mention  of 
any  repeal  save  the  repeal  of  said  act  of  April  13,  1900, 

This  act  of  1902  does  not  provide  for  a  township  ditch  super- 
visor. No  further  mention  need  be  made  of  it  here  than  to  say  that 
it  provides  for  both  phases  of  ditch  maintenance  as  above  men- 
tioned,— ^namely,  (a)  keeping  open  by  the  land  owner  as  to  the 
section  of  ditch  on  his  own  premises,  and  (b)  cleaning  out  by  the 
county  commissioners,  if  a  county  ditch,  and  by  township  trustees, 
if  a  township  ditch. 
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By  Act  of  April  2, 1906  (98  O.  L.  280)  the  Act  of  April  15, 1902, 
was  repealed,  and  the  general  plan  of  the  act  of  April  13,  1900,  was 
re-incorporated  into  the  statutes,  not  only  in  substance  but  in 
form.  A  township  ditch  supervisor  was  provided  for  in  language 
almost  identical  with  that  above  quoted  as  Sections  1  and  2  of  the 
act  of  1900. 

While  there  have  been  some  further  amendments,  we  may  say, 
speaking  generally,  that  the  Act  of  1906  is  the  basis  of  the  law 
as  it  exists  today.  However,  we  must  note  that  the  Act  of  1906, 
as  amended  in  some  particulars,  was,  when  carried  into  the  General 
Code  divided  into  two  parts,  the  first  part  becoming  Sections  3386 
et  seq.,  G.  C,  the  subject  of  your  present  inquiry,  and  the  last  part 
becoming  Sections  6691  et  seq.  G.  C. 

Sections  3386  et  seq.  G.  C.  appear  now  under  the  head  ''Ditch 
Supervisor",  in  the  division  of  the  Code  relating  to  townships.  Sec- 
tions 3386  and  3387  G.  C.  read  as  follows : 

"Sec.  3386.  In  any  township  in  which  county  or  town- 
ship ditches  have  been  located  and  established,  at  the  time  and 
in  the  manner  provided  by  law  for  the  election  of  township 
officers,  there  may  be  elected  a  township  ditch  supervisor,  who 
shall  serve  for  a  term  of  four  years.  The  township  trustees 
shall  fill  any  vacancy  which  occurs  in  such  office,  by  resigna- 
tion or  otherwise,  by  appointment,  until  the  next  proper  elec- 
tion, when  a  successor  shall  be  chosen  for  the  unexpired 
term." 

"Sec.  3387.  Before  entering  upon  the  duties  of  his  office 
the  township  ditch  supervisor  shall  take  an  oath  of  office  and 
shall  give  bond,  with  sureties  approved  by  the  trustees,  in  such 
sum  as  they  determine,  payable  to  them,  and  conditioned 
for  the  faithful  performance  of  his  duties  as  such  supervisor. 
Such  bond  shall  be  recorded  by  the  township  clerk,  filed  with 
him,  and  be  carefully  preserved." 

On  the  other  hand,  Sections  6691  et  seq.,  appear  under  the 
head  "Cleaning  and  Repair  of  Drains  and  Water  Courses",  under 
the  title  of  the  Code  relating  to  Drainage. 

In  an  opinion  of  this  Department  as  to  said  Sections  6691  et 
seq.  of  date  February  4,  1913,  Reports  of  the  Attorney  General  for 
1913,  Volume  1,  page  273  et  seq.,  there  is  brought  clearly  into  view 
the  legislative  policy  of  making  provision  on  the  one  hand  for  a 
general  cleaning  of  ditches  by  the  public  authorities,  and  on  the 
other  hand  for  compelling  a  landowner  to  keep  free  from  obstruc- 
tion that  part  of  the  ditch  on  his  land, — a  policy  retained  by  the 
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enactment  of  Sections  6691  et  seq.,  as  the  successors  of  the  last 
part  of  the  Acts  of  1900  and  1906. 

Nothing  in  our  statutes  other  than  Sections  6691  et  seq.,  has 
been  found  which  offers  a  method  of  carrying  out  this  long-existing 
policy  of  our  legislature.  In  view  of  the  fact  that  as  neither  the 
general  cleaning  nor  the  individual  duty  of  the  land  owners  may 
be  enforced  without  the  intervention  of  the  services  of  the  super- 
visor, and  as  his  authority  and  duties  are  so  intimately  interwoven 
with  the  proceedings  in  both  cases,  it  would  seem  entirely  clear  that 
as  consistent  with  the  legislative  intent  and  applying  the  rules  of 
construction  laid  down  by  our  courts  as  stated  above,  the  answer 
to  your  question  must  be  in  the  affirmative, — ^a  conclusion  which  is 
reached  not  only  from  considering  the  context  of  the  statute,  but  is 
fortified  by  reference  to  the  history  of  legislation  as  above  outlined. 

Additional  force  is  lent  to  this  conclusion  by  the  fact  that  the 
statutes  relating  to  ditches  make  no  provision  for  the  determination 
by  any  board  or  official  of  the  question  whether  or  not  there  shall 
be  a  township  ditch  supervisor. 

The  views  expressed  make  unnecessary  the  answering  of  your 
second  question. 

There  is  no  Authority  for  Pro  Rating  the  License  Fee  to  be  Paid 
by  Dealers  in  Seeds  Under  Amended  Senate  Bill  No.  11,  for  a 
Portion  of  the  Year,  the  Whole  of  the  Fee  is  to  be  Paid. 


No.  421— (Opinion  Dated  June  23,  1919). 

Hon.  N.  E.  Shaw,  Secretary  of  Agriculture,  Columbus,  Ohio. 

Dear  Sir:     Aknowledgment  is  made  of  your  request  for  the 
opinion  of  this  department  as  follows : 

"1.  Section  13  of  the  Amended  Senate  Bill  No.  11,  be- 
ginning sixth  line,  reads  as  follows :  'he  or  they  shall  pay  each 
year  a  license  fee  to  the  secretary  of  agriculture  of  five  dollars, 
and  shall  receive  from  said  secretary  of  agriculture  a  cer- 
tificate to  sell  agricultural  seed  until  the  first  day  of  January 
next  following'. 

"2.  As  it  seems  to  be  the  intention  to  require  a  license 
fee  of  only  $5.00  a  year,  we  would  be  pleased  to  learn  whether 
or  not  it  would  be  necessary  for  us  to  collect  from  each  seed 
dealer  a  fee  of  $5.00  covering  the  period  from  September  1st 
to  January  1st,  or  can  the  amount  be  prorated? 

"3.  We  understand  that  the  shipment  of  seeds  during  the 
fall  of  the  year  is  negligible  and  for  that  reason  we  are  desirous 
of  learning  if  the  $5.00  must  be  paid  by  each  seed  dealer  of  the 
state. 
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"4.  There  is  a  seed  testing  course  at  the  Ohio  State  Uni- 
versity the  early  part  of  next  week  which  will  be  attended  by 
seed  dealers  of  the  state,  and  for  their  information  we  would 
like  a  ruling  on  the  above  within  the  next  few  days." 

Amended  Senate  Bill  No.  11,  referred  to  in  your  inquiry,  is 
an  act  to  regulate  the  sale  of  agricultural  seeds,  as  indicated  in  its 
title  and  was  the  subject  of  an  opinion  from  this  department  ren- 
dered at  your  request  May  10,  1919,  No.  280. 

Section  10  in  part  provides: 

''The  secretary  of  agriculture  shall  maintain  a  laboratory 
with  necessary  equipment  and  may  appoint  such  analysts^  in- 
spectors and  assistants  as  may  be  necessary  for  the  enforce- 
ment of  the  provisions  of  this  act." 

As  to  the  purpose  for  which  the  license  fee  is  exacted,  sec^ 

tion  13  definitely  states  this  purpose  to  be: 

''For  the  purpose  of  defraying  the  costs  of  inspection  and 
analyses  of  agricultural  seeds  under  the  provisions  of  this  act 
*  *  *  before  any  person  ♦  *  ♦  shall  sell,  oflfer  for  sale  or 
expose  for  sale  in  this  state,  any  of  the  agricultural  seeds,  ex- 
cept as  provided  in  section  6  *  *  *  of  this  act,  he  or  they 
shall  pay  each  year  a  license  fee  *  *  *  and  shall  receive  from 
said  secretary  of  agriculture  a  certificate  to  sell  agricultural 
seeds  until  the  first  day  of  January  next  following." 

It  may  be  observed  that  the  act  itself  does  not  contain  any 
explicit  provisions  whereby  the  legislative  intent  may  be  directly 
ascertained  as  to  the  amount  of  the  license  to  be  charged  from 
September  1,  1919  (when  the  law  goes  into  effect),  and  December 
31,  1919,  other  than  the  fixed  fee  "each  year." 

The  purpose  for  which  the  license  fee  is  exacted  being  defi- 
nitely stated  in  the  act  itself,  section  10,  supra,  becomes  pertinent 
in  considering  the  expense  which  may  be  created  in  the  enforce- 
ment of  this  law.  It  is  to  be  noted  that  the  act  provides  for  the 
maintenance  of  a  laboratory  with  necessary  equipment  and  the  ap- 
pointment of  analysts,  inspectors  and  assistants,  all  of  which  it 
may  be  suggested  the  legislature  had  in  contemplation  in  not  pro- 
viding for  a  prorated  license  fee  for  the  first  year. 

House  Bill  No.  636  (appropriations),  enacted  at  the  same  ses- 
sion  at  which  Senate  Bill  11  was  enacted,  appropriates  for  such 
laboratory  equipment,  appointment  of  analysts  and  inspectors, 
approximately  $7300.00. 

By  personal  conference  with  you,  it  is  learned  that  your  de- 
partment estimates  that  approximately  1600  of  such  licenses  will 
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be  issued.  At  the  rate  fixed  in  section  13,  this  would  amount  to 
an  annual  income  of  $7500.00. 

Thus  it  would  appear  that  the  legfislature  had  in  mind  the  first 
expense  of  installing  and  equipping  the  necessary  machinery  for 
enforcement  of  the  law  and  advisedly  omitted  any  proviison  for 
prorating  the  first  annual  license  fee. 

Taking  these  facts  into  consideration,  with  the  plain  provision 
of  that  section  that  such  dealers  "shall  pay  each  year"  a  license 
fee  to  the  secretary  of  agriculture  of  $5.00,  this  department  is 
unable  to  find  any  warrant  in  law  for  prorating  such  fee. 


Where  a  ForeckMSHire  Suit  is  Brought  Under  Section  2667,  G.  C. 
for  the  Enforcement  of  Liens  for  Taxes  and  Assessments,  Pro- 
ceeds of  Such  Sale  Are  to  be  Applied,  First,  to  Payment  of  Costs, 
Second  to. the  Payment  of  the  State's  Claim  for  all  the  Taxes, 
(Including  Penalty  and  Interest)  Which  Have  Become  a  Lien 
on  the  Property  in  Question.  The  Balance  Should  be  Credited 
on  the  Assessments  in  the  Order  of  Their  Priority.  No  Part  of 
the  Taxes  Should  be  Subordinate  to  Assessments,  although  the 
Lien  of  the  Latter  May  Have  Attached  Before  that  of  the  For- 
mer. In  the  Absence  of  Statutory  Provisions  to  the  Contrary, 
Liens  for  Assessments  Take  Precedence  in  Order  of  the  Times 
of  the  Levying  of  such  Assessments.  The  Purchaser  Under 
)such  Sale,  Takes  the  Title  Free  of  the  State's  daim  and  is 
Subrogated  to  its  Rights.  The  Common  Pleas  Court  in  its 
Entry  Should  Direct  the  Treasurer  to  Clear  His  Duplicate  of  any 
Deficiency.  But  to  Save  any  Claim  of  a  Personal  Nature,  Which 
Might  be  Asserted  Against  any  Owner  of  the  Property  at  the 
Time  Any  Assessment  was  Levied,  the  Courts  Entry  Should  not 
only  Contain  the  Recital  That  the  Purchaser  is  Subrogated  to  the 
Rights  of  the  State,  but  also  that  the  Orders,  Findings  and  Judg- 
ments in  Such  Entry  of  Confirmation  are  Made  Without  Pre- 
judice to  the  Right  of  the  Treasurer  to  Proceed  Against  any 
Party  Personally  Liable  for  any  of  these  Assessments. 


No.  416 — (Opinion  Dated  June  20,  1919.) 

Hon.  Milo  L.  Myers,  Prosecuting  Attorney,  Marysville,  Ohio. 

Dear  Sir:  You  advise  that  you  have  some  foreclosure  suits 
pending  in  your  court  of  common  pleas,  under  section  2667  G.  C, 
and  that  in  some  of  these  cases  you  have  had  the  real  estate  ad- 
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vertised  and  sold,  but  have  not  had  the  sales  confirmed,  and  re- 
quest my  opinion  on  the  following  questions : 

"First.  In  the  event  that  said  lands  or  lots  or  parcels 
thereof  are  not  sold  for  enough  to  pay  the  costs  of  sale,  taxes, 
assessments  and  penalties  thereon  in  full,  how  should  the  bal- 
ance from  the  proceeds  of  said  sale,  after  paying  costs  as  pro- 
vided in  section  2670,  be  applied  as  to  priority  of  claims,  that 
is,  taxes,  assessments,  penalties,  etc.,  and  should  the  date  of 
the  lien  for  taxes  levied  and  assessments  made  be  taken  in  con- 
sideration ? 

Second.  In  the  event  that  said  lands  or  lots  or  parcels 
thereof  are  not  sold  for  enough  to  pay  the  costs  or  sale,  taxes, 
assessments  and  penalties  in  full,  or  any  of  said  items  in  full, 
would  it  be  proper  to  contain  in  the  journal  entry  confirming 
the  sale  an  order  directing  the  county  treasurer  to  apply  the 
amount  received  to  the  various  liens  as  to  priority  thereof  and 
then  balance  and  clear  his  duplicate  of  any  deficiency  remain- 
ing thereon  charged  against  said  lands  or  lots  or  parcels  there- 
of so  sold,  and  if  not,  state  whate  procedure  to  follow  so  that 
duplicates  may  be  cleared  and  started  anew  ?" 

Section  2670  G.  C.  is  in  part  as  follows: 

''Judgment  shall  be  rendered  for  such  taxes  and  assess- 
ments, or  any  part  thereof,  as  are  found  due  and  unpaid,  and 
for  penalty  and  costs,  for  the  payment  of  which  the  court  shall 
order  such  premises  to  be  sold  without  appraisement.  From 
the  proceeds  of  the  sale  the  costs  shall  be  first  paid,  next  the 
judgment  for  taxes  and  assessments,  and  the  balance  shall  be 
distributed  according  to  law.     *  *  ." 

The  same  language  appears  in  107  0.  L.  738  (Sec.  16).    Sec- 
tion 10  of  this  act  is  as  follows : 

"The  state  shall  have  a  first  and  best  lien  on  the  premises 
described  in  said  certification,  for  the  amount  of  taxes,  assess- 
ments and  penalty,  together  with  interest  thereon  at  the  rate 
of  eight  per  cent,  per  annum,  from  the  date  of  delinquency 
to  the  date  of  redemption  thereof,  and  the  additional  charges 
of  twenty-five  cents  for  the  making  of  said  certification,  and 
sixty  cents  for  advertising.  If  the  taxes  have  not  beipn  paid 
for  four  consecutive  years,  the  state  shall  have  the  right  to 
institute  foreclosure  proceedings  thereon,  in  the  same  manner 
as  is  now  or  hereafter  may  be  provided  by  law,  for  foreclosure 
of  mortgages  on  land  in  this  state,  and  there  shall  be  taxed 
by  the  court  as  costs  in  the  foreclosure  proceedings  instituted 
on  said  certification,  the  cost  of  an  abstract  or  certificate  of 
title  to  the  property  described  in  said  certification,  if  the  same 
be  required  by  the  court,  to  be  paid  into  the  general  fund  of 
the  county  treasurer." 
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As  the  statute  plainly  states  and  your  questions  sugsrest,  the 
costs  are  to  be  first  paid  from  the  fund  realized  from  the  sale. 

The  syllabus  of  the  case  6i  Security  Trust  Co.  vs.  Root,  72  O* 

S.  535,  is  in  part  as  follows: 

"By  virtue  of  section  2838  R.  S.  the  lien  of  the  state  for 
taxes  is  paramount  to  all  other  liens  *  *  ." 


In  Treasurer  of  Athens  County  vs.  Dale,  Rec'r.,  60  0.  S.  180, 

where  the  receiver  of  a  railroad  questioned  the  priority  of  the 

state's  claim  for  taxes,  it  was  said  by  the  court  (p.  186)  : 

"The  right  of  the  state  to  the  receipt  of  its  taxes  is  para- 
mount to  that  of  all  others ;  without  the  protection  of  the  state 
and  its  laws,  the  road  could  not  be  run  and  operated,  and  the 
property  would  be  of  little,  if  any  value;  so  that  it  is  appar- 
ently of  as  much  importance  to  the  road,  that  the  taxes  due  the 
state,  on  which  all  rights  of  property  depend,  should  be  paid 
without  delay,  as  that  wages,  salaries  and  other  expenses  of 
running  and  operating  it,  should  be  paid." 

In  McCoUum  vs.  Uhl,  27  N.  E.  152,  the  supreme  court  of  In- 
diana said: 

"The  lien  of  the  state  for  taxes  is  paramount,  and  is 
superior  to  the  lien  of  the  ditch  assessment" 

Section  5671  G.  C.  provides  that  the  lien  of  the  state  for  taxes 
levied  for  all  purposes  in  each  year  shall  attach  to  all  real  property 
subject  to  such  taxes  on  the  day  preceding  the  second  Monday  of 
April,  annually,  and  continue  until  such  taxes  with  any  penalties 
accruing  thereon,  are  paid. 

The  statutes  providing  for  the  collection  of  assessments  be- 
gin with  section  3892  G.  C,  which  is  as  follows: 

"When  any  special  assessment  is  made,  has  been  con- 
firmed by  council,  and  bonds,  notes  or  certificates  of  indebted- 
ness of  the  corporation  are  issued  in  anticipation  of  the  cg4- 
lection  thereof,  the  clerk  of  the  council,  on  or  before  the  second 
Monday  in  September,  each  year,  shall  certify  such  assessment 
to  the  county  auditor,  stating  the  amounts  and  the  time  of 
payment.  The  county  auditor  shall  place  the  assessment  upon 
the  tax  list  in  accordance  therewith  and  the  county  treasurer 
shall  collect  it  in  the  same  manner  as  other  taxes  are  coUected, 
and  when  collected  pay  such  assessment  to  the  treasurer  of 
the  corporation,  to  be  by  him  applied  to  the  payment  of  such 
bonds,  notes  or  certificates  of  indebtedness  and  interest  there- 
on, and  for  no  other  purpose.  For  the  purpose  of  enforcing 
such  collection,  the  county  treasurer  shall  have  the  same  power 
and  authority  as  allowed  by  law  for  the  collection  of  state 
and  county  taxes." 
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Section  3897  G.  C.  provides  that  special  assessments  shall  be 
a  lien,  from  the  date  of  the  assessment,  upon  the  respective  lots  or 
parcels  of  land  assessed. 

Section  3898  G.  C.  provides  for  the  collection  of  assessments, 
with  a  penalty  of  five  per  cent.,  in  suit,  before  a  justice  of  the 
peace  or  other  court  of  competent  jurisdiction,  in  the  name  of  the 
corporation,  against  the  owner  or  owners. 

Section  3906  G.  C.  is  also  pertinent  and  its  language  is  as  fol- 
lows: 

"Sec.  3906.  The  lien  of  an  assessment  shall  continue  two 
years  from  the  time  it  is  payable,  and  no  longer,  unless  the 
corporation,  before  the  expiration  of  the  time,  causes  it  to  be 
certified  to  the  auditor  of  the  proper  county,  for  entry  upon 
the  tax-list  for  collection,"  or  causes  the  proper  action  to  be 
commenced  in  a  court  having  jurisdiction  thereof,  to  enforce 
such  lien  against  such  lots  or  lands,  in  which  case  the  lien  shall 
continue  in  force  so  long  as  the  assessment  remains  on  the 
tax-list  uncollected  or  so  long  as  the  action  is  pending,  and 
any  judgment  obtained,  under  and  by  virtue  thereof,  remains 
in  force  and  unsatisfied." 

In  Central  Ohio  R.  R.  Co.,  et  al.,  vs.  City  of  Bellaire,  67  O.  S. 

297.  it  is  said  in  the  syllabus : 

"After  an  assessment  for  a  street  improvement  has  been 
certified  to  the  county  auditor  and  placed  on  the  tax  list  as 
provided  in  Section  2295,  Revised  Statutes,  the  right  of  action 
for  the  collection  of  such  assessment  rests  alone  in  the  county 
treasurer." . 

Burke,  C.  J.,  speaking  for  the  ocurt,  said  (p.  301) : 

"So  that  when  this  action  was  begun  by  the  city  it  had  no 
lien  to  enforce,  and  had  no  right  of  action  for  the  collection  of 
the  assessment  by  judgment  and  execution,  that  right,  if  it 
existed  at  all,  being  vested  in  the  county  treasurer  from  and 
after  the  time  said  assessment  was  so  certified  to  the  county 
auditor. 

It  is  therefore  clear  that  the  city  of  Bellaire  had  no  cause 
of  action  against  said  defendants  below  and  that  the  first 
ground  of  demurrer  should  have  been  sustained." 

\ 
I  have  directed  attention  to  sections  3897  and  3898  G.  C.  and 

to  the  case  of  Central  Ohio  R.  R.  Co.,  et  al.  vs.  City  of  Bellaire, 

supra,  because  they  afford  some  inference  that  there  might  be  a 

claim  maintained  against  the  parties  who  were  the  owners  of  the 

property  at  the  time  the  special  assesments  were  levied,  and  I 

think  it  wise,  therefore,  in  the  disposition  of  these  cases,  not  to 
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foreclose  that  right  if  any  exists,  although  that  question  has  not 
been  submitted  to  me. 

So  far  as  the  priority  of  assessments  is  concerned,  the  rule 
seems  to  be  that,  in  the  absence  of  statutory  provisions  to  the  con- 
trary, liens  therefor  take  precedence  in  order  of  the  times  of  the 
levying  of  the  assessments.  See  note  to  Baldwin  vs.  Moroney,  30 
L.  R.  A.  (N.  S.)  767. 

Answering  your  first  question,  then,  it  is  my  opinion  that  af- 
ter payment  of  costs  the  states  claim  for  all  the  taxes  (including 
penalty  and  interest)  which  have  become  a  lien  on  the  property  in 
question  should  next  be  satisfied,  and  then  the  balance  should  be 
credited  on  the  assessments,  in  the  order  of  their  priority.  No 
part  of  the  taxes  should  be  subordinate  to  assessments,  although 
the  lien  of  the  latter  may  have  attached  before  that  of  the  former. 

You  do  not  all  attention  to  any  other  incumbrance  upon  the 
property  and  I  presume  there  are  no  questions  presenting  any  such 
difficulty  in  these  cases. 

Section  2667  G.  C,  which  authorizes  the  foreclosure  of  tax  and 
assessment  liens,  provides  that  this  shall  be  done  "in  the  same 
way  mortgage  liens  are  enforced." 

Clearly  then,  under  this  statute  and  on  general  propositions  of 
equity,  the  purchaser  takes  the  title  free  of  the  state's  claim  and 
is  subrogated  to  its  rights.  There  would  seem  to  be  no  good  rea- 
son why  the  common  pleas  court  should  not  in  its  entry  of  con- 
firmation direct  the  treasurer  to  clear  his  duplicate  of  any  de- 
ficiency, as  you  suggest.  But  to  save  any  possible  claim  of  a  per- 
sonal nature,  which  might  be  asserted  aaginst  any  owner  of  the 
property  at  the  time  any  assessment  was  levied,  I  would  further 
advise  that  this  entry  not  only  contain  the  recital  that  the  pur- 
chaser is  subrogated  to  the  rights  of  the  state,  but  also  that  the 
orders,  finding  and  judgments  in  such  entry  of  confirmation  are 
made  without  prejudice  to  the  right  of  the  treasurer  to  proceed 
against  any  party  personally  liable  for  any  of  these  assessments.* 

Under  Existing  Statutes  Lands  Owned  by  a  Board  of  Education 
Are  not  Subject  to  Assessment  for  Road  Improyements. 


No.  441— (Opinion  Dated  June  28,  1918). 

Hon.  V.  W.  Filliatrault,  Prosecuting  Attorney,  Ravenna,  Ohio. 

Dear  Sir:     You  have  submitted  for  opinion  the  following: 

.  "A  road  is  improved  in  the  usual  manner  and  the  half 
mile  assessment  plan  is  agreed  upon.     Property  owned  by  a 
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Board  of  Education  is  within  the  half  mile  zone  of  the  new 
improvement. 

Question :  Is  the  school  board  of  the  township  under  sec^ 
tioh  5349  or  section  4759  or  any  other  section  exempt  from  the 
payment  of  this  paving  assessment?" 

As  was  pointed  out  in  an  opinion  of  this  Department  of  date 
April  13,  1916,  Annual  Reports  of  Attorney  Geenral  for  1916,  page 
663,  our  Supreme  Court  has  held  in  Lima  vs.  Cemetery  Associa- 
tion, 42  0.  S.  128,  that  there  is  a  well  recognized  distinction  be- 
tween an  assessment  and  a  tax,  and  that  a  statute  exempting  lands 
from  taxation  does  not  of  itself  mean  that  such  lands  are  also 
exempt  from  local  assessments.  Inasmuch  as  there  was  consider- 
ed in  said  former  opinion,  the  question  of  assessment  against 
school  property  in  connection  with  the  improvement  of  a  munici- 
pal street,  the  following  quotation  from  said  opinion  is  not  out  of 
place  here: 

"In  the  case  of  City  of  Toledo  v.  Board  of  Education,  48 
O.  S.,  83,  the  court  evidently  had  in  mind  its  interpretation  of 
the  above  provision  of  section  3571,  R.  S.,  in  the  case  of  Lima 
V.  Cemetery  Association,  supra,  and,  in  holding  that  school 
property  is  not  liable  to  assessment  for  a  street  improvement, 
it  is  manifest  that  the  court  based  its  decision  on  the  above 
provision  of  section  4759  G.  C,,  that  'real  or  personal  property 
vested  in  any  board  of  education  shall  be  exempt  ♦  ♦  *  from 
sale  on  execution  or  other  writ  or  order  in  the  nature  of  an 
execution,'  applying  said  provision  of  said  statute  the  same  as 
it  applies  the  similar  provision  of  section  3571,  R.  S. 

It  was  further  held  by  the  court,  however,  that  a  judgment 
could  not  be  rendered  against  the  board  of  education  for  the 
payment  of  said  assessment  out  of  its  contingent  fund  to  be 
raised  under  provision  of  section  3598  of  the  Revised  Statutes 
as  then  in  force,  and  that  the  amount  of  said  assessment  should 
be  paid  out  of  the  general  fund  of  the  city." 

The  concluding  paragraph  of  said  opinion  is  as  follows: 

"In  view  of  the  foregoing  provisions  of  the  statutes  and 
the  authorities  cited  I  am  of  the  opinion  that  no  part  of  the 
cost  of  the  improvement  in  question  can  be  assessed  against 
the  school  property  referred  to  in  your  inquiry  and  that  the 
board  of  education  of  Wauseon  village  school  district  is  neither 
required  nor  authorized  to  pay  any  part  of  the  cost  of  said 
improvement  out  of  its  contingent  fund  or  to  levy  a  tax  for 

said  purpose.'' 

I 

In  view  of  the  broad  provisions  of  section  4759,  which  ex- 
empt real  and  personal  property  vested  in  any  board  of  education, 


462  Department  Rep(»lts 

not  only  from  taxation  but  also  from  sale  on  execution  or  other  like 
writ  or  order,  it  would  seem  that  the  conclusion  reached  in  the 
opinion  referred  to  is  applicable  to  the  situation  stated  by  you,  un- 
less the  Legislature  has  indicated  in  clear  and  positive  terms  that 
an  exception  is  to  be  made  from  the  general  rule,  and  that  au- 
thority is  conferred  for  the  making  of  assessment  against  public 
school  property  for  road  improvement.  You  do  not  indicate  the 
particular  plan  of  road  improvement  involved;  but  an  examina- 
tion of  the  statutes  relating  to  improvement  of  roads  under  the 
supervision  of  the  state,  county  and  township  authorities  fails  to 
disclose  any  reference  to  the  matter  of  assessing  school  property. 

You  are  therefore  advised  that  under  existing  statutes,  lands 
owned  by  a  board  of  education  are  not  subject  to  assessment  for 
road  improvement. 

Where  a  School  District,  as  a  Whole,  is  Transferred  and  Added  to 
an  Exempted  Village  School  District,  Such  Territory  Becomes 
an  Integral  Part  of  Such  Enlarged  District  and  Then  and  There- 
after Taxes  in  Such  Enlarged  District  Must  be  Spread  Uniformly 
Over  the  Whole  of  Such  Enlarged  District,  and  at  the  Time  of 
Transfer,  Under  Section  4696,  6.  C,  the  Board  of  Edncation  of 
Such  Enlarged  Exempted  YUhge  District  Shall  Take  the  Fmids 
and  Assume  the  Indebtedness  of  the  Added  District  Existing  at 
That  Time. 


No.  450— (Opinion  Dated  June  30,  1919.) 

Hon.  Chester  A.  Meek,  Prosecuting  Attorney,  Bucyrus,  Ohio. 

Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 
request  for  an  opinion  upon  the  following  statement  of  facts : 

"Jackson  Township,  Crawford  County,  contains  two 
school  districts.  Jackson  township  school  district  and  Crest- 
line exempted  village  school  district,  the  former  has  prac- 
tically no  indebtedness  and  the  latter  has  a  bonded  indebted- 
ness and  a  much  hieher  tax  rate. 

"There  are  fifty  per  cent,  or  more  of  the  electors  of  the 
former  that  want  to  file  a  petition  with  the  county  board  of 
education  asking  to  transfer  their  district  to  the  Crestline 
exempted  village  school  district,  but  they  do  not  like  the  idea 
of  having  their  tax  rate  raised,  which  would  be  the  case  if 
they  had  to  help  pay  the  bonded  indebtedness  of  the  Crestline 
exempted  village  school  district. 

"Section  4696  of  the  General  Code  of  Ohio  covers  a  pro- 
cedure of  this  kind  and  speaks  about  an  equitable  division  of 
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funds  and  indebtedness  that  is  to  be  decided  upon  by  the  board 
of  education  acting  in  the  transfer. 

''Does  that  refer  to  a  case  of  this  kind  and  is  there  any 
way  by  which  the  people  residing  in  the  Jackson  township 
school  district  could  avoid  having  their  tax  rate  raised  or 
avoid  helping  to  pay  this  bonded  indebtedness  of  the  Crest- 
line exempted  village  school  district,  in  case  the  transfer  was 
made?" 

It  is  understood  that  Crestline  is  an  exempted  village  school 

district  and  hence  any  transfer  to  the  Crestline  village  school  would 

fall  within  section  4696  G.  C.»  which  reads  as  follows: 

"A  county  board  of  education  may  transfer  a  part  or  all 
of  a  school  district  of  the  county  school  district  to  an  adjoin- 
ing exempted  village  school  district  or  city  school  district,  or 
to  another  county  school  district,  provided  at  least  fifty  per 
centum  of  the  electors  of  the  territory  to  be  transferred  peti- 
tion for  such  transfer.  Provided,  however,  that  if  at  least 
seventy-five  per  cent,  of  the  electors  of  the  territory  petition 
for  such  transfer,  the  county  board  of  education  shall  make 
such  transfer.  No  such  transfer  shall  be  in  effect  until  the 
county  board  of  education  and  the  board  of  education  to  which 
the  territory  is  to  be  transferred  each  pass  resolutions  by  a 
majority  vote  of  the  full  membership  of  each  board  and  until 
an  equitable  division  of  the  funds  or  indebtedness  be  decided 
upon  by  the  boards  of  education  acting  in  the  transfer;  also 
a  map  shall  be  filed  with  the  auditor  or  auditors  of  the  county 
or  counties  affected  by  such  transfer." 

It  is  noted  that  one  of  the  requisites  of  making  such  transfer 
legal  is  that  two  boards  of  education  must  each  pass  resolutions  by 
a  majority  vote  of  their  full  membership,  which  in  this  case  would 
be  the  board  of  education  of  the  Crestline  exempted  village  school 
district  and  the  county  board  of  education  of  Crawford  County, 
from  which  county  school  district  such  transfer  of  territory  was  to 
be  made. 

You  ask  if  there  is  any  way  in  which  the  people  residing  in 
Jackson  township  school  district,  who  desire  to  be  transferred  to 
the  Crestline  exempted  viHage  school  district,  could  avoi^  having 
their  taxes  raised  or  avoid  helping  to  pay  this  bonded  indebtedness 
of  the  Crestline  exempted  village  school  district. 

In  reply  to  such  query,  it  is  advised  that  where  territory  is 
transferred  in  regular  and  legal  manner  to  another  school  district, 
it  then  and  thereafter  becomes  an  integral  part  of  the  district  to 
which  it  is  transferred  and  school  taxes  in  such  enlarged  district 
must  thereafter  be  spread  uniformly  over  the  whole  of  such  en- 
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larged  district.  There  is  nothing  unreasonable  in  this,  because  per- 
sons  in  the  territory  to  have  transferred  are  more  than  likely  seek- 
ing transfer  to  such  exempted  village  or  city  school  district,  as  the 
case  may  be,  in  order  to  have  better  educational  advantages  in  the 
way  of  better  teachers,  better  buildings  and  accommodations,  aU  of 
which  have  been  provided  by  the  village  school  district  at  consider- 
able expense  to  itself,  following  which  there  might  be  an  unpaid 
debt  or  an  increased  tax  rate.  If  those  who  seek  to  join  a  school 
district  that  has  more  than  the  usual  advantages,  with  the  view 
that  they  may  partake  likewise  of  such  advantages,  then  it  is  only 
fair  that  they  should  pay  their  equal  share  of  the  cost  of  such 
added  advantages,  for  that,  in  the  final  analysis,  is  usually  the 
reason  that  transfer  to  an  exempted  village  school  district  has  been 
sought. 

In  an  opinion  rendered  under  date  of  December  31,  1915,  and 
found  in  Volume  3,  Annual  Report  of  the  Attorney  General  for 
1915,  at  page  2458,  the  second  branch  of  the  syllabus  reads : 

"If  the  electors  of  a  school  district  vote  in  favor  of  a 
bond  issue  under  authority  of  section  7625  G.  C,  and  for  the 
purposes  therein  mentioned,  and  thereafter  the  county  board 
of  aiucation  transfers  a  part  or  all  of  another  school  district 
to  such  district,  and  upon  said  transfer  being  effected,  said 
territory  thus  transferred  will  become  a  part  of  said  district 
for  all  school  purposes  and  will,  therefore,  be  liable  for  its 
share  of  the  bond^  indebtedness  so  created'^ 

It  is  therefore  the  opinion  of  the  Attorney  General  that  where 
a  school  district,  as  a  whole,  is  transferred  and  added  to  an  ex- 
empted village  school  district,  such  territory  becomes  an  integral 
part  of  such  enlarged  district  and  then  and  thereafter  taxes  in  such 
enlarged  district  must  be  spread  uniformly  over  the  whole  of  such 
enlarged  district,  and  at  the  time  of  transfer,  under  section  4696, 
the  board  of  education  of  such  enlarged  exempted  village  district 
shall  take  the  funds  and  assume  the  indebtedness  of  the  added 
district  existing  at  that  time. 


SUPREME  COURT 


The  State  ex  rel.,  The  Village  of  Leipsic,  vs.  Moenter,  Auditor,  et  al. 

Taxation — ^Township  Road  Improvements — Sections  6926  and  6928, 
General  Code— Jurisdiction  of  Budget  Commissioners— Limita- 
tion of  Levies — Section  5619-5b,  Creneral  Code — ^Taxes  and  As- 
sessments Distinguished. 


1.  The  proportion  of  the  cost  and  expenses  levied  upon  the  sri^and  duplicate 

against  the  taxable  property  of  a  township,  for  the  construction  of  road 
improvement,  under  Sections  6926  and  6928,  General  Code,  is  a  tax  and 
not  an  assessment. 

2.  Levies  made  for  the  payment  of  such  improvements  are  within  the  control 

of  the  budget  commissioners,  and  the  same  are  subjects  to  the  fifteen- 
mill  aggregate  limitation  provided  for  in  Section  6649-6b,  General  Code. 


(No.  16134— Decided  December  17,  1918) 

In  Mandamus. 

The  relator,  invoking  the  original  jurisdiction  of  this  court, 
prays  for  a  writ  of  mandamus  commanding  the  auditor  of  Putnam 
county,  Ohio,  to  place  a  sufficienit  levy  on  the  tax  duplicate  of  the 
village  of  Leipsic  to  provide  the  necessary  funds  for  that  village  for 
the  year  1918,  and  that  he  levy  the  sum  asked  for  in  his  budget  in 
excess  of  the  2.30  mills  levied  for  stone  road  purposes  hereinafter 
referred  to. 

To  this  petition  defendants  enter  a  general  demurrer. 

From  the  conceded  facts  it  appears  that  during  the  times  be- 
ginning April,  1910,  and  ending  April,  1915,  the  commissioners  of 
Putnam  county  awarded  contracts  for  the  construction  of  ten  sep- 
arate roads  in  Van  Buren  township  in  that  county.  Van  Buren 
township  includes  the  village  of  Leipsic.  Six  of  these  roads  were 
constructed  under  the  then  existing  law  known  as  the  Garrett  act, 
the  other  four  were  constructed  during  the  years  1914  and  1915. 
In  each  case  the  county  commissioners  ordered  two-thirds  of  the 
cost  to  be  paid  from  the  proceeds  of  levies  upon  the  grand  duplicate 
of  the  county  against  the  taxable  property  of  the  township  and  one- 
third  from  assessments  against  the  owners  of  the  real  estate  within 
one  mile  of  the  improvement  and  bonds  were  issued  for  various 
sums  in  anticipation  of  the  collection  of  these  assessments  against 
the  land-owners  and  the  annual  levies  against  the  township.    Va- 
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rious  amounts  are  now  outstanding  and  unpaid  for  the  construc- 
tion of  the  several  road  improvements,  including  amounts  due  and 
payable  in  the  year  1918. 

In  the  preparation  of  its  budget  for  that  year  the  village  sub- 
mitted its  budget  to  the  budget  commission  of  Putnam  county,  ask- 
ing for  various  amounts  for  the  several  funds  of  the  village.  The 
commission  allowed  said  budget  as  submitted  and  transmitted  it 
to  the  Tax  Commission  of  Ohio  for  its  approval.  The  state  com- 
mission refused  to  approve  said  budget  as  submitted,  and  remanded 
the  same  to  the  budget  commission  of  the  county  with  instruction 
to  reduce  the  rates  in  the  village.  The  several  sums  asked  for  in 
the  village  budget  for  municipal  purposes  did  not  exceed  the  rate  of 
5  mills;  the  total  of  said  budget  for  general  purposes,  for  state, 
county,  township,  school  district  and  village  did  not  exceed  10  mills ; 
and  the  total  levy  for  all  purposes  did  not  exceed  15  mills,  excluding 
the  smallpox  epidemic  levy  of  1.10  mills  for  the  village  and  the  2.30 
mills  levy  for  the  special  stone  road  improvement  fund  for  the 
township.  This  latter  item  is  the  levy  contained  in  the  budget 
against  the  taxable  property  of  the  township  and  village,  for  the 
purpose  of  paying  the  bonds  coming  due  in  1918,  with  the  interest 
thereon.  As  submitted  and  approved  by  the  county  budget  com- 
mission the  total  rate  for  all  combined  purposes  aggregates  18.60 
mills.  While  the  item  of  2 :30  mills  for  stone  road  improvement  was 
retained  by  the  action  of  the  state  tax  commission,  it  ordered  the 
county  budget  commission  to  reduce  certain  levies  for  other  funds 
of  the  village  and  village  school  district  until  the  same,  including 
also  those  of  state,  county,  township  and  the  stone  road  improve- 
ment levy,  aggregated  a  total  rate  of  only  16.40  mills  for  all  pur- 
poses. 

Mr.  A.  A.  Slaybaugh,  for  relator. 

Mr.  Joseph  McGee,  attorney  general ;  Mr.  William  J.  Ford,  spe- 
cial counsel,  and  Mr.  Harry  S.  Core,  prosecuting  attorney  of  Putnam 
county,  for  respondents. 

Jones,  J.  The  tax  levies  sought  to  be  made  were  for  the  pur- 
pose of  paying  bonds  for  road  improvements  constructed  under  Sec- 
tion 6926  et  seq.  General  Code.  It  is  conceded- that  the  total  aggre- 
gate levies  for  all  purposes,  including  the  2 :30  mills  for  the  special 
stone  road  improvement  fund,  amounted  to  the  sum  of  18.60  mills. 

For  the  purposes  of  this  case  it  is  not  necessary  to  decide 
whether  these  levies  are  subject  to  any  other  limitation  than  the 
15-mill  limitation  of  the  Smith  one  per  cent.  law.    Prior  to  the  en- 
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actment  and  amendment  of  recent  tax  laws,  especially  that  one  com- 
monly known  as  the  Smith  one  per  cent,  law,  levies  of  this  char- 
acter were  permitted  to  be  made  "in  addition  to  all  other  levies  au- 
thorized by  law,  notwithstanding  any  limitation  upon  the  aggregate 
amount  of  such  levies  now  (then)  in  force."  (94  Ohio  Laws,  98.99, 
Sections  5  and  6) .  This  provision  of  the  law  became  Section  6945, 
(^neral  Code. 

• 

Undoubtedly  the  legislative  policy  with  reference  to  road  im- 
provement, and  the  payment  therefor  by  the  issuance  of  bonds  and 
the  levy  of  taxes,  assumed  an  important  change  in  later  efforts  to 
provide  limitation  upon  the  amount  of  such  levies.  By  its  act  of 
April  8, 1913  (103  O.  L.  198),  amending  Section  6945,  GSeneral  Code, 
the  legislature  provided  that  such  levies  should  be  in  addition  to 
all  other  levies  authorized  by  law  for  township  purposes,  but  sub- 
ject to  the  maximum  limitation  upon  the  aggregate  amount  of  all 
levies  now  in  force." 

Section  6950  as  amended  by  the  same  act  provides  that  the  levy 
for  the  payment  of  principal  and  interest  of  bonds  issued  for  road 
improvement  might  be  "in  addition  to  any  levy  now  authorized  by 
law,  but  subject  to  the  aggregate  limitations  provided  by  law."  In 
the  year  1913  the  same  general  assembly  reenacted  the  road-law 
sections  above  referred  to  and  also  amended  the  Smith  one  per  cent 
law  in  important  particulars,  by  providing  explicitly  that  the  com- 
bined maximum  rate  for  all  taxes  in  certain  taxing  districts,  includ- 
ing taxes  for  sinking  fund  and  interest  purposes,  should  not  exceed 
15  mills.  This  law,  enacted  in  103  Ohio  L#aws,  57,  now  comprises 
Section  5649-5b,  General  Code,  and  is  as  follows : 

"If  a  majority  of  the  electors  voting  thereon  at  such  election 
vote  in  favor  thereof,  it  shall  be  lawful  to  levy  taxes  within  such 
taxing  district  at  a  rate  not  to  exceed  such  increased  rate  for  and 
during  the  period  provided  for  in  such  resolution,  but  in  no  case 
shall  the  combined  maximum  rate  for  all  taxes  levied  in  any  year 
in  any  county,  city,  village,  school  district,  or  other  taxing  district, 
under  the  provisions  of  this  and  the  two  preceding  sections  and 
Sections  5649-1,  5649-2  and  '5649-3  of  the  (general  Code  as  herein 
enacted,  exceed  fifteen  mills." 

Section  5649-1,  referred  to  in  the  act,  then  provided  that  "In 
any  taxing  district  the  taxing  authorities  shall  levy  a  tax  sufficient 
for  sinking  fund  and  interest  purposes."  The  only  amendment  in 
the  act  (103  O.  L.,  57)  that  changes  its  former  reading  is  the  in- 
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elusion  of  Section  5649^1,  and  evinced  the*purpofie  of  the  legislature 
of  providing  that,  while  certain  taxes  for  sinking  fund  and  inter- 
est might  be  imposed  under  Section  5649-2  in  addition  to  the  taxes 
there  provided  for,  the  combined  maximum  rate  for  such  purposes 
should  not  exceed  the  15-mill  aggregate. 

Indisputably  it  is  within  the  function  of  the  legislative  power  of 
the  state  to  curb  and  control  its  local  governmental  agencies  in  the 
matter  of  taxation,  and  it  has  been  held  that  the  foregoing  pro- 
visions of  the  Smith  law  ''limit  the  rate  of  taxes  that  can  be  levied 
in  any  taxing  district  for  any  and  all  purposes/'  (Rabe  vs.  Board  of 
Education,  88  Ohio  St.,  4030  The  provision  of  the  section  quoted 
is  so  plain  and  unambiguous  that  it  is  impossible  to  escape  its  effect. 
Since  the  passage  of  the  legislation  just  referred  to,  still  further 
evincing  its  purpose  to  circumscribe  the  power  of  taxation  for  sink- 
ing fund  and  interest  purposes,  the  legislature  amended  Section 
5649-1  (104  O.  L.,  12)  by  providing  that^  "In  any  taxing  district, 
the  taxing  authority  shall,  within  the  limitations  now  prescribed  by 
law,  levy  a  tax  sufficient  to  provide  for  sinking  fund  and  interest 
purposes  for  bonds  issued,"  etc* 

Section  5649-2,  General  Code,  in  addition  to  the  lO-mill  exterior 
limitation  there  imposed,  provides  for  certain  levies  additional  for 
sinking  fund  and  interest  purposes,  but  this  provision  is  of  course 
further  limited  by  the  express  provision  of  Section  5649-5b,  to  the 
effect  that  the  maximum  rate  for  all  combined  purposes  shall  not 
exceed  15  mills. 

Apparently  conceding  the  legal  phase  of  the  question  hereto- 
fore considered,  counsel  for  the  relator  insists,  however,  that  the 
2.30  mills  levied  by  the  county  commissioners  is  not  a  tax  but  an 
assessment,  and  that  this  road  levy  is  especially  exempted  from  the 
15-mill  limitation,  under  the  provisions  of  Section  5649-3a,  General 
Code. 

Section  6928,  General  Code,  provides  that  a  portion  of  the  cost 
and  expense  of  the  road  improvement  shall  be  paid  out  of  the  pro- 
ceeds of  levies  upon  the  grand  duplicate  of  the  county  against  tax- 
able property  of  the  township,  the  balance  of  the  cost  and  expense 
to  be  assessed  upon  and  collected  from  the  owners  of  the  real  estate, 
and  from  the  real  estate  benefited  by  the  improvement,  in  propor- 
tion to  the  benefit. 

By  the  language  of  the  statute  it  will  be  seen  that  the  latter  is 
not  only  an  assessment  in  expressed  terms,  but  is  so  in  fact,  and 
based  upon  proportional  benefits  to  the  real  estate,  while  the  for- 
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mer,  the  levy  upon  the  grand  duplicate  of  the  county  upon  the  tax- 
able property  of  the  township,  is  made  irrespective  of  whether  bene- 
fit accrues  or  not,  and  is  upon  the  entire  property  of  the  township, 
both  real  and  personal.  The  distinction  between  the  two  is  well 
stated  in  the  first  proposition  of  the  syllabus  in  Lima  vs.  Cemetery 
Association,  42  Ohio  St.,  128,  which  is  as  follows : 

"In  a  general  sense,  a  tax  is  an  assessment,  and  an  assessment 
is  a  tax ;  but  there  is  a  well-recognized  distinction  between  them,  an 
assessment  being  confined  to  local  impositions  upon  property  for 
the  payment  of  the  cost  of  public  improvements  in  its  immediate 
vicinity,  and  levied  with  reference  to  special  benefits  to  the  property 
assessed. 

It  is  further  contended,  however,  that  this  levy  for  the  stone 
road  improvements  is  exclusive  of  limitations  under  the  provisions 
of  the  latter  portion  of  Section  5649-3a,  General  Code,  which  pro- 
vides that  the  interior  limitations  there  imposed  shall  be  exclusive 
of  "levies  and  assessments  in  special  districts  for  road''  improve- 
ments. It  is  sufficient  to  say  that  a  township  is  a  political  subdi- 
vision and  is  not  a  special  district  within  the  meaning  of  that  sec- 
tion. At  the  time  of  enactment  of  this  section  there  were  code  pro- 
visions relating  to  the  creation  of  special  road  districts,  such  as  the 
one-mile  turnpike  or  the  two-mile  turnpike  law,  and  it  is  very  evi- 
dent that  the  section  can  refer  only  to  assessments  in  special  dis- 
tricts which  are  excluded  from  the  operation  of  the  tax-limitation 
laws  and  from  control  of  the  budget  commissioners,  and  where  the 
entire  district  in  which  the  assessment  is  made  receives  some  pro- 
portional benefit. 

The  demurrer  to  the  petition  is  sustained  and  the  writ  denied* 

Writ  denied. 

Nichols,  C.  J.,  Nev^mnan,  Matthias  and  Johnson,  JJ.,  concur. 
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NEW  CORPORATIONS. 

Hazelwood  Realty  and  Building  Co., 
Hazelwood,  f  10,000.  Warren  L.  Jones, 
Edward  J.  Dearwester,  Wm.  Yeager, 
James  G.  Shumard,  Jos.  Yeager,  Hugh 
Mahan,  Fred  Krebs. 

Dayton  Mortgage  and  Investment 
Co.,  Dayton,  $200,000.  Francis  A.  Wag- 
ner, John  C.  Shea,  Howard  B.  Arnold, 
John  P.  Breen,  Bdward  T.  Hall,  Geo. 
H.  Gengnagel,  Fred  B.  Ernest. 

Bankers'  Investment  Co.,  Cleve- 
land, 110,000.  R.  B.  Gold,  G.  W.  Pop- 
pleton,  J.  H.  Orgill,  N.  C.  Beckerman, 
Maurice  Maschke. 

Metals  Smelting  Co.,  Cleveland,  |10,- 
000.  Max  P.  Goodman,  A.  H.  Goldman, 
A.  L.  Steuer,  A.  Krejci,  Susanna  Lor- 
ditch. 

Utilities  Manufacturing  Co.,  Cleve- 
land, $30,000.  Wm.  J.  Barber,  Ervin 
F.  Eaten,  Carlton  C.  Sigfer,  Louis  A. 
Kirchner,  M.  I>eVaughn. 

Lodina  Oil  and  Gas  Co.,  Cleveland, 
$15,000.  C.  W.  Schaefer,  Wilson  M. 
Shear,  Henry  G.  Born,  O.  D.  Eshelman, 
J.  H.  Frank. 

Gas  Development  Co.,  Cleveland, 
$10,000.  E.  B.  McCloud,  M.  M.  Wit- 
ham,  W.  J.  Coughlin,  A.  A.  Dietz,  X.  M. 
Lertzman. 

Adena  Commercial  and  Savings 
Bank,  Adena,  $60,000.  Ray  W.  Moore, 
Ralph  B.  Harrison,  Glenn  M.  Hastings, 
James  A.  Haney,  William  H.  Bern- 
hard. 

Five  Points  Bank,  Akron,  $100,000. 
John  E.  Sickman,  William  Blanken- 
ship,  R.  A.  Loyall,  Ben  Kreiselman,  L. 
V,  Bowers. 

Briggs  Motor-Sales'  Co.,  Toledo,  $25,- 
000.  Rollind  O.  HoUoway,  Webb  O. 
Schwen,  Frank  M.  Cobum,  Randolph 
P.  Whtehead,  Paul  T.  Phillips. 

Knoble    Bros.    Co.,    Cleveland,    $50,- 

000.  Max  E.  Heisel,  E.  M.  Martin,  W. 

1.  Lewis,   A.   L.     Irwin,   E.   M.   Munz. 
(Florists.) 

Auto  Motive  Engineers*  Co.,  Cleve-' 
land,  $8,000.     I.  F.  Schreck,  Anton  O. 
Pflster,  Clarence  C.   Wedge,  Wallace 
E.  Cole,  Z.  S.  Hammond. 

Butler-Osborne  Supply  Co.,  Akron. 
$50,000.     F.  W.  Butler,  E.  J.  Osborne, 


Dow  W.  Harter,  V.  H.  Blount,  Charles 

C.  Benner. 

Claridge  Amusement  Co.,  Cleveland. 
$10,000.  Fred  Degberg,  George  Q. 
Keeley,  M.  A.  McCormack,  P.  M.  Ger- 
lach,  A.  M.  Kelley. 

Farmers'  &  Merchants' £tate  Bank, 
Archbold,   $50,000.     A.  J.  Vernier.   U 

D.  Gotshall,  I.  W.  Gotshall,  X  O.  Swish- 
er, Jacob  Ehrat,  C.  M.  McLaughlin. 

Insurance  Service  Co.,  Cleveland. 
$10,000.  H.  O.  Mierke,  Charles  F.  Ross. 
O.  O.  Vreeman,  H.  F.  Bums,  H.  A. 
Spring. 

Jamieson  Sales  Co.,  Canton,  $50,000. 
C.  F.  Jamieson,  L.  P.  Jamieson,  Ida  L. 
Jamieson,  William  E.  Pfau,  S.  A.  Pfau. 

Lockwood  Farms  Co.,  Lockwood. 
$10,000.  Ralph  W.  Jordan,  Anthony 
F.  Baughan,  R.  E.  Collins,  J.  R.  Robin- 
son, G.  T.  Bauder. 

Miami  Valley  Tissue  Mills  Co., 
Franklin,  $500,00.  Walter  J.  Meyer. 
Lem  S.  Miller,  William  T.  Hunter,  Ed- 
ward E.  Conroy,  Herman  E.  Bienfang. 

Mendon  Grain  and  Implement  Co.. 
Mendon,  $25,000.  J.  R.  Connor.  W.  E. 
Touvelle,  Frank  Folk,  R.  B.  Gordon. 
M.  J.  Mooney. 

Tractor  Power  Farming  Co.,  Co- 
lumbus, $32,000.  C.  B.  A.  Bryant.  G.  H. 
Shepherd,  L.  W.  Brb,  W.  L.  Kerln,  R. 
B.  Judd. 

Triangle  Electric  Sales  Co.,  Dayton. 
$10,000.  Herschel  L.  ShalTer,  L.  H. 
Smith.  Lulu  M.  Shaffer,  Louis  H. 
Smith,  John  H.  Shively. 

Youngstown  Motor  and  Service 
Co.,  Youngstown.  $10,000.  Paul  S. 
Clark,  John  M.  McMinn,  John  E.  Wirt, 
Frank  R.  Quirk,  B.  F.  Wirt. 

Zaner-Bloser  Co..  Columbus,  $50,000. 

E.  W.  Bloser,  R.  B.  Moore,  R.  E.  Bio 
ser,  E  A.  Lupfer,  D.  N.  Postlewaite. 
(School  of  penmanship,  s^^^^S  pen- 
manship  supplies.) 

Farmers'  Grain  Co.,  Maplewood, 
$2,000.  F.  A.  Weis,  Charles  W.  An- 
drews. C.  H.  Howick.  Perry  C.  Miller, 
J.  M.  Weis. 

Paul  Moffett  Co.,  Canton.  $10,000. 
Wendell  Herbruck,  H.  Nelius,  A.  R. 
Ackerman.  G.  B.  Kellogg.  W.  C.  Frey. 
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Style  Store  Co.,  Hamiltoiip  $25,000. 
FYed  C.  Schlueter,  Jacob  Arthur  Don- 
enfeld,  Edw.  E.  Burkhart,  William  O. 
Pickrel,  Charles  D.  Heald. 

O'Connor-McCune  Co.,  Uma,  110,000. 
F.  P.  O'Connor,  C,  J.  McCune,  John  W. 
Roby,  H.  O'Connor,  K.  Corcoran. 

Halpert-Liurie  Tire  ik  Rubber  Co., 
CleveUmd,  |5,000.  M.  Halpert,  Meyer 
Larle,  Lena  Halpert,  Mary  J.  Lurle, 
Rose  R.  Orzeh. 

Postoria  Monumental  Co.,  Postoria, 
110,000.  Charles  P.  Reynolds,  Charles 
Steinman,  Joseph  Foley,  Florence 
Wullensnlder,  Qeorge  E.  Reed. 

Alcron  Tool,  Die  and  Machine  Co., 
Akron,  $35,000.  John  Al.  Domer,  Geo 
Foerstner,  Edward  L.  Schick,  Geo.  W 
Wood,  Fred  S.  Jones. 

D.  F.  Nellis  &  Sons  Co.,  East  Liver 
pool  $5,000.  Daniel  F.  Nellis,  Paul  F 
Xellis,  Harry  H.  Nellis,  Joseph  M 
Blazer,  Charles  W.  Hendershot.  (Con 
tractlng.) 

Frank  Ormond  Co.,  Toledo.  $10,000 
Frank  J.  Ormond,  H.  A.  Kesler,  Hamp 
ton  C.  Wall,  Alonzo  C.  Riuhley,  P.  R 
Taylor. 

Gibson  Grease  and  Oil  Co.,  Cleve 
land,  $125,000.  J.  W.  Gibson,  Wm.  A 
Hastings,  Robert  R.  Gibson,  R.  H 
Senkbeil,  G.  E.  Senkbeil. 

East  Toledo  Paint  Shop  Co.,  Toledo, 
$25,000.  Horace  H.  Nelson,  Walter  D 
Trahem,  Jerry  J.  Holmes,  Oliver  C 
Taylor,  Wesley  S.  Thurstin,  Jr. 

C.  O.  Sellon  Co.,  Shelby.  $25,000.  C 
O.  Sellon,  C.  R.  Aldrlch,  W.  J.  Stoner 
€.  MiUicent  Sollon,  Nellie  6.  Sojeba 
(Dealing  in  hay  and  baling  machin 
ery.) 

Mileage*  Tire  Co.,  Cincinnati.  $15,000 
Herman  J.  Schloemer,  Charles  Long! 
Hi.  Sol  Longini,  Wm.  B.  O'Connor,  Al 
fred  M.  Cohen. 

Dorment-Lowe  Co.,  Cleveland,  $25, 
000.  Frank  C.  Dorment,  George  J 
Lowe,  George  J.  Heiss,  William  J.  Lo 
gan.  Allan  Gebbie. 

Portage  Electric  Construction  Co. 
Akron,  $15,000.  Claude  Ralph  Mad 
lene.  D.  C.  Weis,  Leo  T.  Helb.  Freder 
ick  W.  Mitchell,  Alphons  A.  Roth. 

W.  J.  Donnelly  Co.,  Lorain,  $150,000 
W.  J.  Donnelly,  Myrtle  Donnelly,  A.  E 
Robinson,  A.  A.  Hess,  G.  A.  Resek 
(Constructing  and  contracting.) 

Sinnott  Co.,  Cleveland,  $10,000.  Jen- 
nie L.  Sinnott,  H.  J.  Trinkner,  E.  Paul 
Heinke,  Lulu  Britton  McCoy,  Emmett 
P.  Dowling.    (Restaurants,  cafes,  etc.) 


Heinicke  Realty  Co.,  Akron,  $25,000. 
W.  H.  Floto,  George  Heinicke.  C.  H. 
Bisson,  B.  A.  Calkin«,  C.  P.  Bidinger. 

SchaffraniBai:<ham  Co.,  Cleveland, 
$20,000.  H.  E.  Eisler,  H.  H.  Kraus,  Ju- 
lius Bloomberg,  M.  G.  Sloss,  I.  Shenk- 
er.  (Manufacturing  and  selling  tex- 
tiles.) 

Bricher  Plumbing  Co.,  Dayton,  $5,- 
000.  Nicholas  M.  Bricher,  Flora  B. 
Bricher,  Catherine  J.  Westendorf. 
Florence  Kurtz,  Walter  H.  Breiten- 
stein. 

Bowlus-Clemens  Catering  Co.,  Tole- 
do, $10,000.  Harold  D.  Bowlus,  Thos. 
C.  Farrell,  Martha  Amdt,  Charles  T. 
Lawton,  Ernest  Baur. 

Garford-Dayton  Sales  Co.,  Dayton, 
$10,000.  Maurice  D.  Larkin,  E.  Earle 
Forrer,  George  W.  Miller,  Robert  M. 
Pine,  Charles  W.  Dale.  (Motor  trucks, 
vehicles,  etc.) 

Ohio  Aluminum  Products  Co.,  Cleve- 
land, $50,000.  H.  H.  Felsman,  G.  W. 
Poppleton,  R.  A.  Lawrence,  C.  D. 
Reich.  C.  E.  Mellen. 

Robins  Cooperative  Co.,  Robins.  $15.- 

000.  G.  R.  Peters,  Michal  Benyko,  Wil- 
liam Bates,  George  Findlay,  Evan  Wil- 
liams. 

Southern  Development  Co.,  Cincin- 
nati, $10,000.  Karl  L.  Brown,  E.  M. 
Schwein.  John  C.  Casey,  D.  Mfl  Rudi- 
sell,  E.  C.  Starkey. 

Euclid-Windsor  Co..  Cleveland. 
$400.00.  Edward  C.  Daoust,  Quay  H. 
Findley,  John  H.  Schultz,  I.  M.  Mc- 
Donough,  M.  T.  Buelow.  (Real  es- 
tate.) 

Toledo  Glue  Appliance  Co.,  Toledo. 
$10,000.  M.  L.  Fitz-John.  Bert  Fox, 
E.  A.  Cobley.  George  R.  Lyon.  A.  B. 
Taegart. 

Hnited  Hardware  and  Tool  Co.. 
Clexeland.  S50.000.  Alex  Aurbach. 
Sam  W.  Kleinman.  Myron  C.  Auer- 
bach.  Sam  W.  Kleinman,  Myron  C. 
Auerbach,  Solomon  Baxt,  Harry  Klein- 
man. 

Youngstown  Lock  Co..  Youngstown. 
$25,000.  Mike  Bezvak.  John  Hemak. 
Mike  Piscetak.  Emil  Gornicec.  Andrew 

1.  Syak. 

Rockwell  Auto  T,aundry  Co..  Cleve- 
land. $5,000.  T.  N.  Thompson,  G.  H. 
McNamara.  Jr..  L.  C.  Thompson.  A.  R. 
MeCandlish,  Elmer  G.  Dorr. 

Seneca  Fertilizer  Co.,  TifTin,  $25,000. 
I.  B.  Neikirk.  J.  W.  Ktbler.  J.  F.  Sum- 
mers, V.  D.  Hilsinger,  D.  D.  Hilsinger. 
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C.  and  S.     Ponticos     Confectionery 

Co.,  Cincinnati,  |5,000.  Steve  Ponticos, 
Charles  Ponticos,  Nicholas  Sarros,  Jo- 
seph B.  Derles,  C.  Scott  King. 

Fourth  City  Manufacturing  Co.» 
Cleveland,  $20,000.  Isador  Grossman, 
Maurice  F.  Manning,  H.  S.  Sharpe,  N. 
M.  Thorp.  Harry  C.  Calm, 

New  Bremen  Amusement  Co.,  New 
Bremen.  |5,00.  Ben  Brockman,  Frank 
D.  Running,  Wm.  Schowe,  Wm.  Land* 
wehr,  Gustave  R.  Bertke. 

Citizens  Building  Co.,  Orrville,  $50.- 
000.  S.  M.  Kirk,  D.  S.  Toder,  S.  P. 
Eshelman,  Joseph  Pe'rllstein,  J.  S.  Esh- 
el  man. 

Improved  Cloth  Sponging  Co.,  Cleve^ 
land,  $30,000.  Julius  Burkley,  Joseph 
Burkley,  Emil  Burkley,  Wm.  H.  Mar- 
latt,  Jos.  W.  Kennedy. 

Bessemer  Limestone  &  Cement  Co., 
Youngstown,  $3,000,000.  John  Tod,  J. 
G.  Butler,  Jr.,  John  Stamibaugh,  F.  R. 
Kanengeiser,  J;  R.  Rowland. 

Helm's  Sandi-Laz  Manufacturing 
Co.,  Cincinnaiti,  $1,000.  E.  C.  Wolfe. 
L.  M.  Sewell,  A.  J.  Pejsa,  Harry  L. 
Deibel,  Edw.  Younger. 

Educational  Institute  Co.,  Cleve- 
land, $10,000.  K.  A.  Ran^y,  H.  C.  Hew- 
itt, M.  B.  Frantz,  C.  M.  Lurba,  D.  F. 
Douttiel. 

East  Cleveland  Comer  Co.,  Cleve- 
land, $60,00.  James  Goldberg.  H.  T. 
Bernstein,  Samuel  H.  Katz,  Louis  A. 
Katz.  Wm.  Katz. 

Dudley  Apron  and  Dress  Co..  Cleve- 
land, $25,000.  Elizabeth  Dudley.  Frank 
S.  Day.  Hazel  Kane  Brenner,  Max 
Karl  I.  Xungesser. 

Dayton  Standard  Scale  Co..  Dayton. 
$80,000.  James  E.  Barnes,  Albert  J. 
Zimmerman,  Carl  W.  Zimmerman, 
William  E.  Watson;  S.  E.  Herrman. 

John  Wall  Paper  Co.,  Cleveland. 
$10,000.  M.  L.  Thomson.  W.  H.  Sea- 
grave,  Robert  E.  Roehm,  M.  H.  Galla- 
gher, N.  I.  Young. 

Richland  Hotel  Co..  Mansfield.  $300.- 
000.  Richmond  Smith.  Louis  Freund- 
lich.  Charles  Ritter,  F.  B.  Black,  Lewis 
Brucker,  Wm.  Bemo. 

Stark  County  Realty  Co.,  Canton. 
$20,000.  Jay  W.  Stanley.  L.  E.  Als- 
paugh.  Wm.  C.  Triplett,  Ellen  O.  Als- 
paugh.  L  A.  McCally. 

Schmacker  Market  Co.,  Springfield. 
$25,000.  Edward  G.  Schmacker.  Ur- 
pha  Jobe.  Fred  C.  Adams,  Florence  R. 
Schmacker,  Lulu  A.  Jobe,  Carrie  L. 
Adams. 


Increasfts 
Union  Loose   Leaf  Warehouse  Co.,, 
Ripley,  $30,000  to  $50,000.    ' 

Niagara  Laundry  A  Linen  Supply 
Co.,  Cleveland,  $30,000  to  $60,000. 

Richwood  Grain  Co.,  Richwood,  $15,- 
000  to  $25,000. 

Kroma  Color  Co.,  Sanda8k>y,  $75,000- 
to  $150,000. 

Damascus  Manufacturing  Co.,  Cleve- 
land. $100,000  to  $250,000. 

Boylan  Brothers  Co.,  Elyria,  $6,000< 
tQ  $50,000. 

Gallon  Garment  Manufacturing  Co., 
Gallon,  $1,000  to  $25,000. 

Wilson  Co..  Cleveland,  $50,000  to- 
$100,000. 

Clark  Ninth  Co..  Cleveland.  $10,000^ 
to  $15,000. 

Cuyahoga  River  Estates  Co..  Akron, 
$66,000  to  $75,000. 

Farmers'  Savings  &  Trust  Co.^ 
Mansfield.  $100,000  to  $200,000. 

Mills  &  MiUspaugh  Co.,  Columbus, 
$50,000  to  $150,000. 

Canton  Pythian  Castle  Co..  Canton^ 
$35,000  to  $200,000. 

Knox  Tire  &  Rubber  Co.,  Cleveland.. 
$1,000  to  $2,000,000. 

Brendle  Co.,  Toledo.  $1,500  to  $2,> 
500. 

Durrell  Brothers  Co.,  Cincinnati, 
$10,000  to  $25,000. 

Craig-Curtiss  Co.,  Cleveland,  $25,000 
to  $50,000. 

Lorain  Street  Lumber  Co.,  Cleve- 
land. $10,000  to  $50,000. 

Oriental  Co..  Salem.  $30,000  to  $75.- 
000. 

Van  Sweringen  Co.,  Cleveland.  $4.- 
200,000  to  $5,300,000. 

Style  Store  Co.,  Dayton,  $25,000  to 
$50,000. 

Aero  Products  Co..  Cleveland,  $100.- 
000  to  $200,000. 

American  Metal  Products  Co..  Cin- 
cinnati, $25,000  to  $50,000. 

Sailors  &  Lamb  Co.,  Cleveland. 
$15,000  to  $75,000. 

Tri-State  Cigar  Manufacturing  Co., 
Dayton,  $10,000  to  $25,000. 

Associated  Investment  Co..  Cleve- 
land; $10,000  to  $8,000,000. 

Decrease 

Bender  Co..  Hamilton.  $100.t)00  to 
$20,000. 

Sweet  Valley  Wine  Co..  Sanduskv* 
elation.  Cleveland.  $100,000  to  $500.0(>0. 
$100,000  to  $25,000. 

G.  E.  Conkey  Co..  Cleveland:  $225.- 
000  to  $2250. 


PUBLIC  UTILITIES  COMMISSION 


No.  1710— In  the  Matter  of  the  Joint  Application  of  H.  B.  Walker  & 
Company  for  Authority  to  Sell  and  of  The  West  Lafayette  Oil  & 
Gas  Compaiiy  to  Buy  Certain  Natural  Gas  Properties  in  and  Near 
the  Village  of  West  Lafayette,  Coshocton  County,  Ohio.  Prayer 
Granted. 


(Dated  July  12,  1919.) 

This  day,  (the  commission  deeming  a  hearing  thereupon  to  be 
umiecessary ) ,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  H.  B.  Wallcer,  doing  business  as  H.  B.  Walker  & 
Company,  and  The  West  Lafayette  Oil  &  Gas  Company,  (a  corpor- 
ation duly  organized  and  existing  under  the  laws  of  Ohio) ,  asking 
the  consent  to  and  approval,  by  this  commission,  of  the  sale  and 
conveyance  by  the  former,  and  the  purchase  and  acquisition  by  the 
latter,  of  certain  gas  wells,  leaseholds  and  a  system  for  the  distri- 
bution of  natural  gas  in  and  about  the  village  of  West  Lafayette, 
Coshocton  county,  Ohio,  together  with  service  lines,  gas  meters,  of- 
fice equipment  and  other  property  necessary  and  proper  to  be  used 
in  the  conduct  of  the  business  of  producing  and  distributing  natural 
S:as  in  and  about  said  village : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits  filed 
herein  and  its  independent  inquiry  and  investigation  thereupon,  and 
for  the  purposes  of  this  proceeding,  that  the  convenience  of  the 
public  will  be  promoted  by  such  purchase  and  sale  of  said  property 
and  that  the  public  thereby  will  be  furnished  adequate  service  for  a 
reasonable  and  just  rate  or  charge  therefor,  and  is  satisfied  that  its 
consent  and  authority  for  the  purchase  and  sale  of  said  utility  prop- 
erty should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  H.  B.  Walker,  doing  business  as  H.  B. 
Walker  &  Company,  be,  and  hereby  he  is  authorized  to  sell  and  con- 
vey to  The  West  Lafayette  Oil  &  Gas  Company,  all  rights  and  title 
to  the  gas  wells,  leaseholds  and  distributing  system  for  furnishing 
natural  gas  in  and  about  the  village  of  West  Lafayette,  Coshocton 
county,  Ohio,  together  with  service  lines,  gas  meters,  office  equip- 
ment and  other  property  necessary  and  proper  to  be  used  in  the 
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conduct  of  the  business  of  produdnflf  and  distributing  natural  gas 
in  and  about  said  village,  as  more  specifically  described  in  the  sched- 
ule appended  to  the  application  herein,  marked  Exhibit  *'A/'  which 
schedule  hereby  is  made  a  part  of  this  order  by  refer^ice;  and  said 
The  West  Lafayette  Oil  &  Gas  Company  hereby  is  authorized  to 
purchase  and  acquire  said  property  and  to  pay  therefor  the  agreed 
consideration  of  $8600.00.   It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  the  applicants  file  with  this  commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  served  by  means  of  said 
property,  nor  shall  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  be  binding  upon  this  commission  in  any  future  pro- 
ceeding involving  said  matters. 


No.  1711— In  the  Matter  of  the  Application  of  The  West  Lafayette 
Oil  &  Gas  Company  for  Authority  to  Issue  Stock  in  the  Sum  of 
Thirteen  Thousand  Dollars.    Prayer  Granted. 


(Dated  July  12,  1919.) 

This  day,  (the  commission  deeming  a  hearing  thereupon  to  be 
unnecessary),  this  matter  came  on  for  final  consideration  upon 
the  application  of  The  West  Lafayette  Oil  &  Gas  Company,  l[a  cor- 
poration duly  organized  and  existing  under  the  laws  of  Ohio) ,  ask- 
ing the  consent  and  authority  of  this  commission  to  issue  its  com- 
mon capital  stock  of  the  par  value  of  thirteen  thousand  dollars,  the 
proceeds  arising  from  the  sale  thereof,  to  be  used : 

(a)  $8,500.00  to  pay  the  consideration  for  the  property, 
the  purchase  of  which  was  authorized  by  the  order  this  day 
made  and  entered  in  proceeding  No.  1710 ; 

$4,000.00  to  provide  for  the  construction  of  a  pipe  line  con- 
necting applicant's  aforesaid  property  with  the  pipe  line  sys- 
tem of  The  Coshocton  Gas  Company,  and 

$500.00  to  be  used  for  the  future  acquisition  of  property, 
the  construction,  completion  and  improvement  of  applicant's 
facilities,  and  as  a  working  capital. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds,  from  the  pleadings  and  exhibits 
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filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, and  for  the  purposes  of  this  proceeding : 

(1)  That  the  applicant  will  acquire  from  H.  B.  Walker, 
doing  business  as  H.  B.  Walker  &  Company,  public  utility  prop- 
erty valued  at  not  less  than  $8,600.00 ; 

(2)  That  the  applicant  has  in  contemplation  the  con- 
struction of  a  pipe  line  connecting  its  plant  with  the  system  of 
The  Coshocton  Gas  Comi)any,  the  cost  of  which  wiU  be  ap- 
proximately the  sum  of  $4,000.00 ; 

(8)  That  the  normal  development  of  applicant's  facili- 
ties and  the  promotion  of  its  business  will  require  at  least 
$600.00  in  addition  to  the  sums  required  for  the  aforesaid 
purposes,  and 

(4)  That  the  issue  of  applicant's  said  capital  stock  is 
reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  aforesaid  purposes, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  should  be  granted*    It  is,  therefore, 

Ordered,  Iliat  said  The  West  Lafayette  Oil  &  Gas  Company 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  thirteen  thousand  dollars  ($13,000.00),  and  that 
said  capital  stock  be  sold  for  the  highest  price  obtainable  but  for 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit: 

$8,600.00  to  pay  the  consideration  for  the  property  to  be 
acquired  under  authority  of  the  order  this  day  made  and  en- 
tered in  proceeding  No.  1710,  which  order  hereby  is  made  a 
part  of  this  order  by  reference ; 

$4,000.00  to  pay  the  cost  of  providing  and  constructing  a 
pipe  line  connecting  applicant's  plant  with  the  system  of  'Die 
Coshocton  Gas  Company,  and 

$600.00  to  provide  for  the  future  acquisition  of  property, 
the  construction,  completion,  extension  and  improvement  of  ap- 
plicant's facilities,  and  as  a  working  capital. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission, semi-annually,  within  fifteen*  days  after  the  close  of  each 
calendar,  semi-annual  period  of  the  issue  and  disposition  of  said 
capital  stock  and  the  expenditure  of  the  proceeds  thereof  p\ir- 
suant  to  the  terms  and  conditions  of  this  order. 
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No.  1699^-111  the  Matter  of  the  Joint  Application  of  The  Central 
Power  Company,  The  Belmont  Electric  Company,  The  Jefferson 
laeetric  Company,  and  The  Mingo  Jonction  Ught  Company,  for 
Permission  to  the  Last  Three  Named  Companies  to  Sdl  All  of 
Their  Property,  Franchises  and  Assets  to  The  Central  Power 
Company,  and  f w  The  Central  Power  Company  to  Pmxfaase  the 
Same.    Prayer  Granted. 


(Dated  June  30,  1919.) 

This  day,  the  commission  deeming  a  hearing  thereupon  to  be 
unneeessary,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  The  Central  Power  Company,  The  Belmont  E3ec- 
trie  Company,  The  Jefferson  Electric  Company  and  The  Mingo  Junc- 
tion Light  Company,  (corporations  organized  and  duly  existing  un- 
der the  laws  of  Ohio) ,  asking  the  consent  to  and  approval,  by  this 
commission,  of  the  sale  and  conveyance,  by  said  last  tiiree  named 
applicants  of  all  their  property,  franchises  and  right  (including  cer- 
tain iHX>perty,  the  purchase  of  ^hich  by  said  The  Belmont  Electric 
C!ompany  and  said  The  Jefferson  Electric  Company  from  The  Steu- 
benville  &  Wheeling  Traction  Company  was  this  day  approved  by 
orders,  duly  made  and  entered  in  proceedings  Nos.  1692  and  1696) 
to  said  The  Central  Power  Company,  and  the  purchase  and  acquisi- 
tion thereof  by  said  The  Central  Power  Company. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  filed  herein,  from 
its  independent  investigation  and  inquiry  thereupon,  and  for  the 
purposes  of  this  proceeding,  that  the  convenience  of  the  public  will 
be  promoted  by  such  sale  and  purchase  of  public  utility  property 
and  that  the  public  thereby  will  be  furnished  adequate  service  for  a 
reasonable  and  just  rate  or  charge  therefor,  and  is  satisfied  that  its 
consent  and  authority  for  such  purchase  and  sale  of  public  utility 
property  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Belmont  E3ectric  Company,  said  The 
Jefferson  Electric  Company  and  iJaid  The  Mingo  Junction  Light 
Company  be,  and  hereby  they  each  are  authorized  to  sell  and  con- 
vey to  The  Central  Power  Company  all  and  several,  their  respective 
properties,  franchises  and  assets,  including  that  property,  the  pur- 
chase of  which  by  said  The  Belmont  Electric  (jomj^y  and  said 
The  Jefferson  Electric  Company  from  The  Steubenville  &  Wheeling 
Traction  Company  was  this  day  approved  by  the  orders,  duly  made 
and  entered,  in  proceedings  Nos  1693  and  1695 ;  and  said  The  Cen- 
tral Power  Company  hereby  is  authorized  to  purchase  and  acquire 
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said  properties  and  to  pay  therefor  the  agreed  consideration^  viz : 
For  the  property  of  The  Belmont  Electric  Company  the  sum  of  |61r 
900.00 ;  for  the  property  of  The  Jefferson  Electric  Company  the  sum 
of  $48,530.00,  and  for  the  property  of  The  Mingo  Junction  Light 
Company  the  sum  of  $28,000.00.    It  is  further 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  the  respective  applicants  file  with  this  commission 
schedules  providing  for  their  respective  withdrawal  from  an  inaug- 
aration  of  service  within  the  territories  now  served  by  means  of 
said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  commission,  of  any  increase  in  rates  or 
diminution  of  service  within  the  territories  now  served  by  means 
of  said  propert]^,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates  and  service  be  binding  upon  this  commission  in  any  future 
proceeding  involving  said  matters. 


No.  1705— In  the  Matter  of  the  Joint  Application  of  F.  W.  Goinsler 
and  William  E.  Guinsler  for  Authority,  Respectively,  to  Sell  and 
Purchase  the  Electrical  Utility  Known  as  The  Bdhille  Electric 
Light  Company.    Prayer  Granted. 


(Dated  July    1,  1919.) 

This  day,  the  commission  deeming  a  hearing  thereupon  to  be 
unnecessary,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  F.  W.  Guinsler,  who,  as  an  individual  is  the 
owner  and  is,  and  for  some  time  past,  has  operated  the  public  utility 
furnishing  electrical  service  at  Bellville,  Ohio,  under  the  name  of 
The  BeUville  Electric  Light  Company,  and  William  E.  Guinsler,  ask- 
ing the  consent  to  and  approval,  by  this  commission,  of  the  sale  by 
said  first  named  applicant  and  the  purchase  by  the  latter  of  the 
aforesaid  electrical  utility  and  its  property. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds,  from  the  pleadings  filed  herein  and 
its  independent  inquiry  and  investigation  thereupon,  and  for  the 
purposes  of  this  proceeding,  that  the  convenience  of  the  public  will 
be  promoted  thereby  and  that  the  public  thereby  will  be  furnished 
adequate  service  for  a  reasonable  and  just  rate  or  charge  therefor, 
and  is  satisfied  that  its  consent  and  authority  for  such  purchase  and 
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sale  of  said  public  utility  property  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  the  said  F.  W.  Guinsler  be,  and  hereby  he  is 
authorized  to  sell  and  convey  to  the  said  William  E.  Guinsler,  all 
and  several,  the  jiroperty  and  assets  composing  the  public  utility 
engaged  in  furnishing  electrical  service  at  Bellville,  Ohio,  under  the 
name  of  The  BellviUe  Electric  Laght  Company;  and  the  said  Wil- 
liam E.  Guinsler  hereby  is  authorized  to  purchase  and  acquire  the 
same  for  the  agreed  consideration  of  one  dollar  and  other  valuable, 
but  unnamed  considerations.   It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  conveyed,  the  applicants  file  with  this  commission  sched- 
ules providing  for  their  respective  withdrawal  from  and  inaugura- 
tion of  service  within  the  territory  servel  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  commission,  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  served  by  means  of  said 
property,  nor  shall  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  be  binding  upon  this  commission  in  any  future  proceed- 
ing involving  said  matters. 


ATTORNEY  GENERAL 


The  Recent  Amendmrat  to  Sections  1230  and  1231-2  General  Code, 
Piroviding  a  Tax  Levy,  go  Into  Effect  Immediately  and  Are  Not 
Subject  to  Ref erendam.p— A  Law  Altering  the  Limitaticms  of  the 
Smith  Law  is  Not  a  Law  Providing  for  T^  Levies,  Rather  it  is  a 
Law  Providing  for  Limitations  on  Tax  Levies.  A  Law  Aothoriz- 
faig  Local  Authorities  Like  Comty  CommissiMiers,  Township 
Trustees  and  M unidpol  Councils  to  Levy  Taxes  for  a  Particular 
Purpose  is  a  Law  Subject  to  Referendum  and  Not  Effective  Un- 
til After  the  Expiration  of  90  Days  From  and  After  the  Time  of 
Filing  it  in  the  Office  of  the  Secretary  of  State.  Therefore  the 
Amendment  of  Section  1222  General  Code  Increasing  the  Amount 
That  May  be  Levied  by  the  County  Commissioners  is  Subject  to 
Referendum  Petition.-— Where  an  Amendatory  Law  Contains  Two 
Sections^  in  One  of  Which  There  is  Re-enacted  in  their  Amended 
Form  Numerous  Sections  of  the  G^ieral  Code,  the  Right  to  File 
a  Referendum  Petition  Exists  as  to  the  Varkius  Code  Sections 
Thus  Amended. 


No.  488— (Opinion  Dated  July  18,  1919.) 

Tax  Commission  of  Ohio»  Columbus,  Ohio. 

Gentlemen:  Careful  consideration  has  been  given  to  the  re- 
cent request  of  the  commission  for  the  opinion  of  this  department, 
which  is  as  follows : 

'The  commission  assumes  that  under  the  decision  of  the 
Supreme  Court  of  Ohio,  in  the  case  of  State  ex  rel  vs.  Roose, 
90  O.  S.,  346,  the  provisions  of  Sections  1229,  1230  and  1231, 
General  Code,  as  amended  by  H.  B.  No.  162,  filed  in  the  office 
of  secretary  of  state  May  28,  1919,  relating  to  the  levy  of 
taxes,  became  effective  upon  the  date  of  such  filing.  If  this 
assumption  is  correct  the  commission  desires  to  inquire 
whether,  under  the  second  paragraph  of  Section  1222  Genei^ 
Code,  the  county  commissioners  may,  in  the  event  of  less  than 
one  and  one-half  mills  being  levied,  place  more  than  one  mill 
thereof  outside  of  the  maximum  limitations  and  whether  they 
can  place  less  than  one-half  mill  thereof  inside  such  limit- 
ations.'' 

It  is  understood  that  the  commission  desires  the  advice  of  this 
department  as  to  the  correctness  of  the  assumption  referred  to  in 
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the  first  sentence  of  the  above  inquuy.  So  far  as  Section  1230  of 
the  General  Code  as  amended  by  the  act  referred  to  is  concerned, 
the  decision  cited  is  directly  in  point.  The  former  section  carrying 
this  number  provided  for  the  levy  of  a  tax  on  the  grand  duplicate 
of  the  state  at  the  rate  of  three-tenths  of  one  mill.  This  provision 
is  repealed  and  a  levy  of  five-tenths  of  a  mill  is  made  by  the 
amended  section.  The  levy  is  direct  and  in  fact  is  exactly  the  same 
kind  of  a  levy  as  that  involved  in  the  case  cited. 

For  perhaps  slightly  different  reasons,  Section  1231-2  must  be 
deemed  to  have  gone  into  immediate  effect.  The  original  section 
bearing  this  number  made  the  three-tenths  mill  levy  one  in  addi- 
tion to  all  other  levies  and  unlimited  by  any  tax  limits.  The  func- 
tion of  this  section  was  to  make  clear  what  otherwise  would  have 
been  left  to  inference,  namely,  the  effect  of  the  Smith  Law  limitar 
tions  upon  the  subsequently  levied  state  highway  tax.  While  sec- 
tions of  this  character  are,  as  will  hereinafter  be  pointed  out,  not 
universally  within  the  class  of  "laws  providing  for  tax  levies"  men- 
tioned in  Article  H,  Section  Id  of  the  Constitution,  yet  the  provision 
of  Section  1231-2  is  so  closely  related  to  that  of  Section  1230  that  it 
is  the  opinion  of  this  department  that  both  take  effect  at  the  same 
time. 

There  is  another  reason  which  points  in  the  same  direction: 
Original  Section  1231-2,  as  has  been  mentioned,  took  the  three- 
tenths  mill  levy  outside  of  the  limitations  of  the  Smith  Law.  The 
main  legislative  motive  embodied  in  this  original  section  was  that 
the  state  highway  levy  should  be  outside  of  the  Smith  Law  limita- 
tions rather  than  that  a  levy  of  three-tenths  mill,  as  such,  should 
be  outside  of  such  limitations.  That  is  to  say,  it  would  have  been 
possible  for  the  legislature  to  have  expressed  the  idea  embodied  in 
that  section  without  using  the  words  "of  three-tenths  of  one  mill," 
which  were  descriptive  merely  and  were  not  intended  to  define  in 
terms  of  mills  the  extent  to  which  the  fifteen  mill  limitation  of  the 
Smith  Law  was  to  be  exceeded  for  road  purposes ;  so  that  the  full 
scope  of  the  legislative  intent  could  have  been  expressed  by  the 
language  "the  annual  levy  on  all  the  taxable  property  within  the 
state  provided  for  in  this  act  shall  be  in  addition,  etc."  Had  that 
been  the  form  of  original  Section  1231-2  it  would  not  have  been  ne- 
cessary to  amend  it  in  the  act  of  1919.  That  being  the  case,  the 
amendment  is  one  of  form  only  rather  than  of  substance.  So  that 
no  substantial  right  of  the  people  under  the  initiative  and  referen- 
dum is  denied  by  giving  effect  to  this  section  at  the  time  when  Sec- 
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tion  1230,  to  which  it  relates,  goes  into  effect,  which  certainly  would 
promote  convenience. 

The  amendment  of  Section  1222  presents  an  entirely  different 
question*  For  the  purpose  of  getting  in  mind  exactly  what  that 
question  is  the  following  quotation  from  Section  1222  as  previously 
in  force  and  the  same  section  as  amended  will  be  made. 

Section  1222  as  amended  107  Ohio  Laws,  132 : 

"For  the  purpose  of  providing  a  fund  for  the  payment  of 
the  county's  proportion  of  the  cost  and  expense  of  the  con- 
struction, improvement,  maintenance  and  repair  of  highways 
under  the  provisions  of  this  chapter,  the  county  commissioners 
are  hereby  authorized  to  levy  a  tax,  not  exceeding  one  mill, 
upon  all  taxable  property  of  the  county.  Said  levy  shall  be  in 
addition  to  all  other  levies  authorized  by  law  for  county  pur- 
poses, and  subject  only  to  the  limitation  upon  the  combined 
maximum  rate  for  all  taxes  now  in  force.  ♦  ♦  ♦" 

Section  1222  as  amended  by  House  Bill  No.  162  : 

"For  the  purpose  of  providing  a  fund  for  the  payment  of 
the  county's  proportion  of  the  cost  and  expense  of  the  con- 
struction, improvement,  maintenance  and  repair  of  highways 
under  the  provisions  of  this  chapter,  the  county  commissioners 
are  hereby  authorized  to  levy  a  tax,  not  exceeding  one  and  one- 
half  mills,  upon  all  the  taxable  property  of  the  county.  Said 
levy  shall  be  in  addition  to  all  other  levies  authorized  by  law 
for  county  purposes,  but  subject,  however,  to  the  extent  of  one- 
half  mill  thereof,  to  the  limitation  upon  the  combined  maxi- 
mum rate  for  all  taxes  now  in  force.  The  remaining  one  mill 
of  said  levy  so  authorized  shall  be  in  addition  to  all  other 
levies  made  for  any  purpose  or  purposes,  and  the  same  shall 
not  be  construed  as  limited,  restricted  or  decreased  in  amount 
or  otherwise  by  any  existing  law  or  laws.  The  proceeds  of  such 
levy  shall  be  used  solely  for  the  purpose  of  paying  the  county's 
proportion  of  the  cost  and  expense  of  constructing,  improving, 
maintaining  and  repairing  inter-county  highways  and  main 
market  roads  or  parts  thereof  in  co-operation  with  the  state 
highway  department  or  the  federal  government  or  both ;  and 
the  funds  produced  by  such  levy  shall  not  be  subject  to  trans- 
fer to  any  other  fund,  either  by  order  of  court  or  otherwise." 

"The  county  commissioners  of  any  county  in  which  less 
than  one  and  one-half  mills  is  levied  in  any  year  under  the  pro- 
visions of  this  section  shall  within  the  above  limitations  deter- 
mine what  part  of  such  levy  shall  be  subject  to  the  limitations 
upon  the  combined  maximum  rate  for  all  taxes  now  in  force 
and  what  part  of  such  levy  shall  be  outside  such  limitation  and 
unrestricted  by  any  existing  law  or  laws.*  ******* 
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Both  sections  contain  a  paragraph  authorizing  the  making  of  a 
township  levy  which  is  unchanged. 

Two  statements  may  be  made  of  this  section : 

1.  In  its  original  as  well  as  in  its  amended  form  it  is  not  self- 
executing;  it  does  not  itself  levy  a  tax;  it  merely  grants  authority 
to  the  county  commissioners  to  make  a  levy. 

2.  The  only  changes  made  in  the  course  of  amendment  relate 
to  the  extent  of  the  authority  granted ;  no  new  tax  is  authorized ; 
the  limitations  are  merely  altered.  The  former  section  imposed  the 
following  limitations : 

(1)  Of  one  mill  on  the  amount  of  the  specific  levy. 

(2)  Of  fifteen  mills  on  the  amount  of  the  levy  together 
with  all  other  levies  in  a  given  taxing  district,  exclusive  of 
those  exempted  from  the  fifteen  mill  limitation. 

The  amended  section  imposes  the  f  oUowing  limitations : 

(1)  Of  one  and  one-half  mills  on  the  specific  levy. 

(2)  Of  fifteen  mills  as  to  one-half  miU  of  the  specific 
levy  operative  as  above  described. 

(3)  Of  one  mill  on  the  rate  of  the  specific  levy  in  excess 
of  the  fifteen  mill  limitation. 

For  the  purpose  of  analyzing  the  effect  of  these  changes  with 
a  view  to  determining  whether  or  not  they  make  the  section  a  'law 
providing  for  tax  levies/'  let  us  at  the  outset  eliminate  the  first 
change  from  consideration.  That  is,  let  us  suppose  that  the  rate  of 
the  levy  for  the  purpose  specified  (which  is  the  same  under  both 
the  old  and  the  new  law)  had  remained  unchanged  in  process  of 
amendment,  so  that  the  only  change  had  been  to  provide  that  in 
whole  or  in  part  the  levy  should  be  outside  of  the  fifteen  mill  limita- 
tion. 

Such  a  change  would  be  merely  a  change  in  tax  limitations — ^in 
real  effect  a  change  in  what  is  popularly  known  as  the  Smith  Law. 
As  such,  it  would  come  squarely  within  the  decision  in  State  ex  rel 
V.  Milroy,  88  O.  S.,  301,  referred  to  in  a  recent  opinion  to  the  com- 
mission. That  case  may  be  taken  as  authority  for  the  statement 
that  a  law  altering  the  limitations  of  the  Smith  Law  is  not  a  law 
providing  for  the  tax  levies ;  rather  it  is  a  law  providing  for  limita- 
tions on  tax  levies,  which  is  an  entirely  different  thing. 

So  far,  amended  Section  1222  has  been  considered  as  if  it  were 
a  "law"  within  the  meaning  of  the  Constitution  only  to  the  extent 
that  it  may  have  changed  the  pre-existing  law  embodied  in  the  same 
section.  This  statement  is  believed  to  be  correct.  It  is  a  funda- 
mental principle  that  where  a  new  law  re-enacts  a  whole  section  for 
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the  purpose  of  amendment,  introducing  new  matter  or  striking 
oot  old  matter,  the  unchanged  portion  of  the  section  is  taken  to 
have  been  the  law  all  the  time.  So  that  it  is  only  with  respect  to  the 
changes  made  that  the  new  law  speaks  from  the  date  of  its  effec- 
tiveness. 

See  State  ex  rel  Durr  v.  Spiegel,  91  O.  S.,  13. 

By  an  analogous  course  of  reasoning  it  is  submitted  that  it 
should  be  held  that  an  act  amending  a  section  of  the  General  Code 
which  originally  may  have  provided  for  a  tax  levy,  but  also  pro- 
vided for  some  other  subject,  such  as  limitations  on  tax  rates,  and 
which  changes  the  original  section  without  making  any  new  pro- 
vision for  tax  levies  but  in  some  other  respect,  is  not  itself  a  law 
providing  for  tax  levies;  rather  it  is  a  law  amending  a  previous 
law  providing  for  tax  levies  in  some  respect  other  than  making  pro- 
vision for  tax  levies. 

Upon  these  principles,  then,  it  is  the  opinion  of  this  department 
that  the  fact  that  the  act  of  May  28,  1919,  amends  Section  1222  so 
as  to  repeat  the  authority  of  the  commissioners  to  make  a  levy  for 
a  particular  purpose,  which  authority  previously  existed,  and  td 
change  the  application  of  the  Smith  Law  to  such  levy,  does  not 
make  the  section,  if  it  may  be  separately  considered,  a  ^^law  pro- 
viding for  tax  levies.*' 

A  more  difficult  question  arises  when  we  take  account  of  the 
fact  heretofore  eliminated  from  consideration,  that  the  limitation 
on  the  specific  levy  is  raised  by  the  new  section  from  one  mill  to  one 
and  one-half  mills.  This  question  may  be  considered  from  two 
angles  of  view.  In  the  first  place,  the  authority  to  levy  being  pres- 
ent in  the  law  before  its  amendment,  and  the  only  change  being  in 
the  limitation  on  that  authority  expressed  in  terms  of  rate,  is  the 
case  different  from  that  already  supposed,  and  does  not  State  ex 
rel  V.  Milroy,  supra,  apply  as  well  to  this  change  as  to  the  other? 
In  other  words,  it  is  still  the  same  levy,  for  the  same  purpose,  that 
the  commissioners  are  authorized  to  make;  the  levy  itself  is  not 
changed,  for  it  need  not  have  amounted  to  one  mill  under  the  old 
law ;  it  did  not  levy  a  tax  but  merely  granted  authority  to  levy  sub- 
ject to  the  limitation  that  the  levy  made  by  the  commissioners 
should  not  exceed  one  mill. 

Putting  it  in  another  way,  suppose  the  subject-matter  of  the 
section  were  divided  into  two  sections ;  one  granted  authority  to  the 
commissioners  to  levy  a  tax ;  the  other  contained  a  proviso  to  the 
effect  that  the  tax  levied  under  the  first  section  should  not  exceed 
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one  mill.  Then  suppose  an  amendment  to  the  second  section,  strik- 
ing out  the  phrase  ''one  miir'  and  inserting  ''one  and  one-half  mills/' 
would  the  law  making  this  change  be  a  "law  providing  for  tax  lev- 
ies?" It  would  seem  that  the  answer  to  this  question  should  be 
clearly  in  the  negative. 

However,  it  is  perhaps  reasonable  to  consider  the  increase  from 
one  mill  to  one  and  one-half  mills  to  be  in  the  nature  of  new  author- 
ity to  levy  to  the  extent  of  a  half  mill ;  so  that  to  this  extent  the 
new  section  may  be  regarded  as  a  law  authorizing  the  county  com- 
missioners to  levy  for  a  particular  purpose  on  particular  property 
a  tax  not  greater  than  half  a  mill  in  rate.  Such  a  view  would  raise 
squarely  a  question  which  is  difficult  of  solution,  but  which  may  as 
well  be  considered  in  this  connection  as  in  any  other  in  which  it  is 
likely  to  arise.    That  question  may  be  put  as  follows : 

Suppose  a  law  grants  authority  to  the  proper  officers  of  a 
local  subdivision  to  levy  taxes  for  a  specified  purpose  on  the 
grand  duplicate  of  the  subdivision;  is  such  a  law  a  "law  pro- 
viding for  tax  levies"  which  under  Article  II.  Section  Id  of  the 
C!onstitution  is  to  go  into  immediate  effect  ? 

This  question  has  never  been  determined  in  this  state. 

However,  in  State  ex  rel  v.  Milroy,  supra,  we  have  something 

very  closely  approximating  a  definition  of  a  "law  providing  for  tax 

levies,"  in  the  following  quotation : 

"The  general  assembly  did  not,  in  this  act,  impose  a  tax, 
stating  distinctly  the  object  of  the  same,  nor  did  it  fix  the 
amount  or  the  percentage  of  value  to  be  levied,  nor  did  it  des- 
ignate persons  or  property  against  whom  a  levy  was  to  be 
made.  *  *  *  The  act  cannot  be  said  to  be  one  'providing  for  tax 
levies,'  within  the  meaning  of  these  words  as  used  in  Section 
Id  of  Article  II  of  the  Constitution." 

In  Section  1222  no  tax  is  directly  imposed.  The  section  grants 
authority  to  the  commissioners  to  levy  a  tax,  but  it  does  not  execute 
that  authority  in  and  of  itself.  Neither  does  the  act  fix  the  amount 
or  the  percentage  of  value  to  be  levied ;  it  leaves  that  to  the  local 
authorities,  merely  prescribing  certain  limits  beyond  which  they 
may  not  go. 

An  act  of  the  type  imagined  would  have  the  other  essentials 
mentioned  in  this  definition.  It  would  state  distinctly  the  object  of 
the  tax  authorized  to  be  levied  and  designate  the  persons  or  prop- 
erty against  whom  the  levy  was  to  be  made. 

It  is  true  that  Section  5  of  Article  XII.  of  the  CSonstitution, 
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which  the  Supreme  Court  seems  to  have  had  in  mind  in  framing 

the  above  de^tion,  provides  that — 

''No  tax  shall  be  levied,  except  in  pursuance  of  law;  and 
every  law  imposing  a  tax,  shall  state,  distinctly,  the  object  of 
the  same,  to  which  only,  it  shall  be  applied/' 

The  latter  part  of  this  section  of  the  Constitution  is  certainly 
intended  to  be  as  broad  as  the  first  part  of  it.  That  is,  the  word 
"imposing"'  used  therein  must  be  understood  as  meaning  ''in  pur- 
suance of  which"  a  tax  "is  levied."  So  that  for  the  purpose  of 
Article  XII,  Section  5  of  the  Constitution  a  law  "imposing  a  tax" 
is  a  law  in  pursuance  of  which  a  tax  may  be  levied,  whether  by  local 
authority  or  otherwise.  Therefore,  it  may  be  that  within  the  scope 
of  the  court's  definition  an  act  of  the  kind  imagined  for  the  purpose 
of  the  present  discussion  would  be  one  which  "imposed"  a  tax. 
Nevertheless,  it  would  still  lack  the  one  essential  element  of  failing 
to  fix  the  amount  or  percentage  of  value  to  be  levied.  What  it  does, 
as  previously  stated,  is  to  fix  a  limitation  beyond  which  the  levy 
shall  not  go. 

At  the  very  least,  the  question  now  under  discussion  as  applied 
to  a  law  of  the  type  imagined  would  be  very  doubtful.  In  view  of 
such  doubt  what  should  be  the  attitude  of  the  administrative  of- 
ers  of  the  state  ?  It  seems  to  me  that  that  attitude  ought  to  be  one 
of  extreme  conservatism  in  the  interpretation  of  Article  II.  Section 
Id  of  the  Constitution.  We  have  here  an  exception  to  the  reserved 
right  of  the  people  to  exercise  the  power  of  the  referendum.  Cer- 
tainly it  is  subject  to  a  strict  construction.  Certainly,  too,  the  Su- 
preme Court  of  this  state  when  called  upon  to  construe  it  has  given 
it  such  a  strict  construction;  for  in  State  ex  rel  v.  Milroy  supra, 
that  court  held  a  law  but  slightly  different  from  the  new  law  intro- 
duced by  the  amendment  of  Section  1222  to  be  not  within  the  ex- 
ception ;  and  in  State  ex  rel  v.  Roose,  referred  to  in  your  inquiry, 
the  court  limited  what  is  even  the  natural  import  of  the  words  used 
in  Article  II,  Section  Id  so  as  to  interpret  the  section  as  if  it  read 
"  sections  of  laws  providing  for  tax  levies"  instead  of  "laws  provid- 
ing for  tax  levies,"  as  it  actually  does  read. 

Under  all  these  circumstances,  the  only  safe  and  proper  course 
for  the  administrative  officers  of  the  state  is  to  construe  the  phrase 
"providing  for"  strictly  rather  than  liberally,  and  to  hold  that  no 
law  comes  within  the  scope  of  the  exception  thus  created  which  is 
not  self-executing  as  to  the  levy  to  which  it  relates.  In  other  words, 
without  a  judicial  determination  of  the  question  this  department 
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feels  unable  to  advise  that  a  law  authorizing  local  authorities,  like 
county  commissioners,  township  trustees  and  municipal  councils,  to 
levy  taxes  for  a  particular  purpose  is  a  law  ''providini:  for  tax  lev- 
ies.'^  Accordingly  the  present  advice  of  this  department  is  that 
such  a  law  should  be  regarded  as  subject  to  the  referendum  and  not 
effective  until  after  the  expiration  of  ninety  days  from  and  after 
the  time  of  filing  it  in  the  office  of  the  secretary  of  state. 

So  far  as  Section  1222  is  concerned,  of  course,  there  are  other 
considerations  previously  referred  to  which  make  it  extremely 
doubtful  that  the  amendment  made  by  the  section  could  even  be 
considered  as  if  it  were  a  new  law  authorizing  a  particular  tax  levy 
for  some  particular  purpose.  Without  repeating  what  has  been 
previously  said  along  this  line,  but  merely  in  amplification  thereof, 
it  is  now. pointed  out  that  the  new  matter  in  Section  1222  as 
amended  in  no  wise  specifies  the  object  of  the  tax  to  which  the 
amended  section  refers  nor  the  property  upon  which  it  shall  be  lev- 
ied. The  only  new  thing  is  a  change  in  the  limitation  on  the  specific 
rate;  so  that  it  is  only  by  regarding  that  change  as  if  it  were  new 
authority  to  levy  for  the  designated  purpose  to  the  extent  of  the  in- 
crease authorized  to  be  levied  that  the  question  last  discussed  is 
even  raised.  For  this  reason  this  department  advances  with  even 
greater  confidence  than  would  otherwise  be  the  case  the  view  that 
the  law  of  1919,  in  so  far  as  it  amends  Section  1222  of  the  General 
Code  is  not  a  "law  providing  for  tax  levies." 

In  the  preparation  of  this  opinion  one  important  consideration 
not  previously  mentioned  has  not  been  overlooked.  As  suggested  in 
your  letter,  State  ex  rel  v.  Roose,  cited  by  you,  holds  that  though 
a  law  as  a  whole  may  be  subject  to  the  referendum,  if  it  contains 
a  section  which  provides  for  a  tax  levy  such  section  may  go  into 
immediate  effect.  As  previously  stated,  this  rule  constitutes 
a  strict  interpretation  of  Section  Id  of  Article  II.  of  the  Ck>nstitu- 
tion.  It  authorizes  us,  as  it  were,  to  separate  a  law  into  sections  to 
determine  whether  or  not  any  part  of  it  goes  into  immediate  effect. 
Thus  far  it  has  been  assumed  and  held  that  the  General  Code  sec- 
tions amended  in  the  act  of  May  26,  1919,  are  '^sections"  within 
the  meaning  of  this  rule.  The  rule  itself  is  derived  from  reading 
Section  Id  of  the  article  in  connection  with  Section  Ic  thereof, 
which  provides  that  referendum  petitions  may  be  filed  as  against 

"any  law,  section  of  any  law  or  any  item  in  any  law  appropriat- 
ing money  passed  by  the  general  assembly.'* 

The  question  is  as  to  what  is  meant  by  the  phrase  ''section  of 
any  law**  as  used  in  this  context  and  adapted  to  Section  Id  by  the 
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Supreme  Court  in  the  case  dtecL  For  while  Sections  1222  and  1230, 
for  example,  are  sections  of  the  General  Code,  they  are  not,  strictly 
speakinflr,  sections  of  House  Bill  No.  162.  That  bill,  strangely 
enough,  contains  but  three  sections  numbered,  respectively.  Section 
1,  Section  5  and  Section  6.  Section  1  provides  that  certain  sections 
of  the  General  Code  be  amended  and  certain  supplemental  sec- 
tions be  added  '"to  read  as  follows.''  Then  follow  numerous  Gen- 
eral Code  sections  quoted  in  their  amended  form.  Section  5  di- 
rects that  the  ''sections  of  this  act  and  parts  thereof"  shall  be  re- 
garded as  ''independent  sections  and  parts  of  section,"  etc.  Sec- 
tion 6  repeals  the  original  sections  amended. 

The  view  might  be  taken  that  there  are  only  three  sections 
in  this  law  for  referendum  purposes  so  that  "Section  1"  would 
have  to  stand  or  fall  as  a  "law  providing  for  tax  levies"  as  an  en- 
tirety. From  this  it  might  be  argued,  on  the  one  hand,  that  be- 
cause one  provision  of  it,  viz :  amended  Section  1280  General  Code 
admittedly  provided  for  a  tax  levy  the  whole  section  would  go  into 
immediate  effect.  The  converse  might  also  be  argued,  viz:  that 
because  the  provision  for  a  tax  levy  in  Section  1  is  so  small  a  part 
of  it,  so  that  its  i>aramount  characteristics  might  partake  of  an- 
other nature,  none  of  "Section  1"  of  the  act — ^not  even  Sections 
1230  and  1281-2  is  to  go  into  immediate  effect.  Just  enough  doubt 
is  raised  by  this  suggestion  to  make  even  the  opinion  heretofore 
given  respecting  the  immediate  effectiveness  of  Sections  1230  and 
1231-2  one  with  respect  to  which  some  reservation  may  be  made. 
Indeed  it  would  be  well  if  the  whole  question  could  be  authoritar 
tively  settled  in  the  courts.  However,  it  is  the  opinion  of  this  de- 
partment that  the  phrase  "section  of  any  law"  as  used  in  the 
initiative  and  referendum  provisions  of  the  Constitution  is  to  be 
construed  in  connection  with  Section  16  of  the  same  article  of  the 
Constitution,  which  provides  in  part  that : 

"no  law  shall  be  *  *  *  *  amended  unless  the  new  act  contains 
the  *  *  *  section  or  sections  amended,  and  the  section  or  sec- 
tions so  amended  shall  be  repealed." 

In  other  words,  the  word  "section"  as  used  in  Article  11,  Section 
Ic  and  as  understood  according  to  the  judicial  interpretation 
thereof  in  Article  1^,  Section  Id  should  be  held  to  refer  to  the  sec- 
tion or  sections  amended  when  the  act  is  an  amendatory  act.  Any 
other  interpretation  would,  it  is  believed,  defeat  the  purpose  of 
the  referendum  on  sections  of  laws,  for  by  far  the  greater,  bulk  of 
the  laws  passed  by  the  general  assembly  take  the  form  of  amend- 
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ments  to  existin^r  code  sections.  They  most  frequently  have  but 
one  or  two  sections,  an  amending  section  and  a  repealing  section — 
that  is,  they  have  but  these  two  sections  in  the  one  sense  sug- 
gested; but  in  the  typical  Section  1  will  be  found  very  frequently 
several  sections  of'  the  General  Code  amended  "to  read  as  fol- 
lows." The  framers  of  the  initiative  and  referendum  amendment 
and  the  people  who  voted  for  it  could  hardly  have  intended  to  limit 
the  right  to  file  a  referendum  petition  against  '"any  section  of  any 
law"  to  those  cases  in  which  the  law  is  of  the  exceptional  type 
which  contains  numerous  consecutively  numbered  sections.  For 
this  reason  it  is  the  opinion  of  this  department  that  where  an 
amendatory  law  contains  two  ''sections/'  in  one  of  which  there 
are  re-enacted  in  their  amended  form  numerous  sections  of  the 
General  Code,  the  right  to  file  a  referendum  petition  exists  as  to 
the  various  code  sections  thus  amended. 

To  be  sure  some  technical  difficulties  exist.    For  example,  the 
typical  "Section  1"  of  a  bill  of  the  type  under  discussion  will  set 
forth  the  sections  amended,  and  the  typical  "Section  2"  will  repeal 
the  original  sections  mentioned  in  Section  1.    Suppose  a  referen- 
dum petition  is  filed  against  a  code  section  merely  and  the  section 
is  defeated,  what  would  be  the  effect  of  such  vote  of  the  electors 
upon  the  repeal  of  the  original  section    Technically,  it  might  be 
argued  that  the  result  would  be  that  the  entire  section,  both  in  its 
original  and  in  its  amended  form,  will  be  expunged  from  the  stat- 
utes.    It  is  believed,  however,  that  the  courts  would  not  be  so 
technical  in  working  out  the  practical  operation  of  the  referendum, 
but  would  hold  that  in  such  case  the  vote  of  the  people-  would  have 
the  effect  of  destroying  the  repeal  of  the  section  by  the  typical 
"Section  2"  of  the  bill,  though  no  referendumhad  been  filed  against 
that  section.    Indeed,  such  a  holding  would  be  the  only  way  in 
which  it  would  be  possible  to  give  any  practical  operation  in  the 
great  majority  of  cases  to  the  right  to  file  a  referendum  petition 
against  a  "section  of  a  law." 

The  foregoing  conclusion  makes  it  unnecessary  for  me  to  an- 
swer your  inquiry  respecting  the  interpretation  of  Section  1222  as 
amended  at  this  time. 
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Applications  for  State  Aid  for  Weak  Scliool  Districts  Sliall  be  Filed 
With  tlie  State  Auditor  Betwen  tlie  First  Day  of  September  and 
the  First  Day  of  October,  1919,  for  the  School  Year  Beginninsr 
September  1,  1919,  and  Such  Applications  Must  Be  Governed  by 
the  Provisions  of  House  Bill  No.  .406  (Freeman  Law),  appearing 
in  108  Ohio  Laws.— A  School  District  Which  Pays  Its  Teachers 
Either  More  or  Less  Than  the  Scale  of  Salaries  Set  Out  in 
Amended  Section  7595-1  General  Code,  Shall  Not  Be  Entitled  to 
Slate  Aid.— The  High  School  Committee  in  Charge  of  a  Joint 
High  School,  Operated  by  Two  or  More  School  Districts  Must  be 
Governed  in  its  Disbursement  of  Moneys  From  the  Tuition  Fund 
by  the  Limitations  Set  Forth  in  Section  7595-1  General  Code. 


No.  449--(Opmion  Dated  June  30,  1919.) 

Hon.  D.  H.  Peoples,  Prosecuting  Attorney,  romeroy,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  your  request  for  an 
opinion  upon  the  following  statement  of  facts: 

'^A  rural  school  district  and  a  village  school  district  have 
united  for  high  school  purposes. 

"Suppose  they  pay  their  teachers  the  following  salaries: 
$130.00,  $110.00  and  $100.00  per  month. 

"The  rural  district  pays  .6948  of  this  expense,  or  an  aver- 
age of  $78.74  per  teacher  per  month. 

"Under  these  circumstances  would  the  rural  district 
which  is  not  able  to  meet  this  expense  with  money  received  by 
taxation,  be  entitled  to  receive  aid  from  the  state  according  to 
section  7695  of  the  Ohio  school  laws?" 

In  reply  to  such  query  it  is  advised  that  state  aid  to  weak 
school  districts  will  be  governed  for  the  coming  school  year  by  the 
provisions  of  the  new  Freeman  law  on  state  aid  (House  Bill  406), 
which  is  in  effect  on  and  after  August  17, 1919. 

Section  7595-5  G.  C,  as  it  will  appear  in  108  0.  L.,  reads : 

"The  application  to  the  state  auditor  for  state  aid  shall  be 
filed  between  the  first  day  of  September  and  the  first  day  of 
October  for  the  then  current  school  year,  and  upon  demand  of 
the  state  auditor  the  books  or  any  records  of  the  school  dis- 
trict shall  be  transmitted  to  the  auditor  of  state.  The  appli- 
cation shall  be  accomipanied  by  the  copy  of  the  distribution  of 
the  county  auditor  made  on  the  preceding  August  settlement, 
and  an  estimate  of  the  county  auditor  showing  the  probable 
yield  and  distribution  of  the  taxes,  state  common  school  fund 
and  interest  on  the  common  school  fund  to  be  distributed  to 
such  district  on  the  February  settlement  next  following,  to- 
gether with  a  copy  of  his  balance  sheet  as  the  same  appears  on 
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his  school  fund  distribution  record  for  the  school  year  for 
which  such  application  is  made/' 

Section  7595-1  provides  that  a  school  district  may  make  appli- 
cation for  state  aid  to  cover  deficiencies  in  its  tuition  fund  by  filing 
with  the  auditor  of  state  an  application  therefor  in  such  form  as  the 
auditor  of  state  shall  prescribe,  and  by  first  complying  and  showing 
compliance  with  the  following  conditions : 

'"A  school  district  may  make  application  for  state  aid  to 
cover  deficiencies  in  its  tuition  fund  by  filing  with  the  auditor 
of  state  an  application  therefor  in  such  form  as  the  auditor  of 
state  shall  prescribe,  and  by  first  complying  and  showing  com* 
pliance  with  the  following  conditions : 

1.  It  shall  place  in  the  tuition  fund  at  least  two-thirds  of 
the  proceeds  of  the  levy  as  adjusted  by  the  budget  commission 
pursuant  to  section  7594-1. 

2.  It  shall  nlace  in  the  tuition  fund  the  whole  sum  of  the 
state  common  school  fund  and  interest  on  the  common  school 
fund  received  by  the  district. 

3.  It  shall  pay  its  teachers  neither  more  nor  less  than 
the  following  salaries :  In  elementary  schools,  teachers  with- 
out having  less  than  one  year's  professional  training  or  less 
than  three  years*  teaching  experience  in  the  state,  sixty  dol- 
lars per  month ;  teachers  having  at  least  one  year  professional 
training  or  three  years'  teaching  experience  in  the  state,  sixty- 
five  dollars  a  month ;  teachers  having  completed  the  full  two 
years'  course  in  any  normal  school,  teachers'  college  or  uni- 
versity approved  by  the  superintendent  of  public  instruction, 
or  who  have  had  five  years'  teaching  experience  in  the  state, 
seventy-five  dollars  a  month.  In  high  schools,  inclusive  of 
joint  high  school  districts,  an  average  of  ninety  dollars  a 
month  in  each  high  school.  Such  salaries  shall  be  for  fuU 
time  and  in  high  schools  if  any  teacher  be  not  employed  full 
time,  then,  in  computing  the  average,  the  salary  for  each  hour 
of  service  paid  such  part  time  teacher  shall,  for  the  purposes 
of  the  calculation,  be  multiplied  by  the  number  of  full  time 
hours  in  each  month,  and  the  sum  so  ascertained  shall  be 
assumed  to  be  the  salary  paid  such  part  time  teacher.  In  no 
case  shall  a  teacher  be  employed  at  less  than  sixty  dollars  per 
month  for  full  time,  or  at  the  rate  of  sixty  dollars  per  month 
for  part  time. 

4.  It  shall  maintain  its  schools  for  eight  months  in  each 
year. 

5.  It  shall  not  transfer  or  cause  to  be  transferred  to  any 
other  fund  any  moneys  that  may  be  in  the  tuition  fund.  Nor 
shall  it  expend  any  moneys  that  may  be  in  the  tuition  fund 
except  for  the  following  purposes: 

(a)  Pajnnent  of  salaries  of  teachers. 

(b)  Payment  of  expenses  for  attending  institute. 
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(c)  Payment  of  temporary  loans  incurred  to  meet  cur- 
rent expenses  in  anticipation  of  revenue  which  would  accrue 
to  tiie  tuition  fund. 

(d)  That  part  of  tuition  payable  to  other  school  dis- 
tricts which  represents  the  expense  of  teachers'  salaries  as 
computed  pursuant  to  section  7736. 

(e)  Salaries  of  principals  or  superintendents,  or  addi- 
•  tional  salaries  paid  teachers  as  compensation  for  duties  per- 
formed as  principals  or  superintendents.  Provided,  however, 
that  if  additional  salaries  are  paid  as  compensation  for  duties 
performed  by  teachers  as  principals  or  superintendents,  the 
state  superintendent  of  public  instruction  shall  first  certify 
that  such  additional  duties  are  required  and  performed. 

6.  The  county  auditor  in  making  his  deductions  pursu- 
ant to  section  4744-3  of  the  General  Code  shall  deduct  two- 
thirds  of  the  total  sum  from  the  tworthirds  yield  of  the  tax 
levy  which  is  distributable  to  the  tuition  fund  pursuant  to  this 
section,  and  the  remaining  one-third  from  the  remaining  part 
of  the  yield  of  such  tax  levy." 

It  is  noted  that  one  of  the  provisions  in  order  to  secure  state 
aid  for  a  weak  school  district  is  that  it  shall  have  a  scale  of  salaries 
for  teachers  which  is  set  by  state  law  and  the  section  further  pro- 
vides that  such  teachers  shall  be  paid  nothing  more  nor  less  than 
the  amounts  given  in  the  section  for  the  particular  kind  of  teaching. 
Having  in  mind  the  joint  high  school,  as  you  indicate,  the  section 
provides  that  the  salary  in  high  schools,  inclusive  of  joint  high 
school  districts,  shall  be  an  average  of  ninety  dollars  per  month  in 
each  high  school  for  each  teacher. 

Your  attention  is  also  invited  to  section  7595-4,  which  reads  as 

f oUows : 

"Whenever  two  or  more  school  districts  have  joined  pur- 
suant to  section  7669  to  establish  a  joint  high  school,  and  one 
or  more  of  such  school  districts  makes  application  for  such 
state  aid  to  cover  a  probable  deficiency  in  the  tuition  fund, 
then  a  condition  precedent  to  the  determination  and  render- 
ing of  such  state  aid  the  high  school  committee  shall  place  in 
the  tuition  fund  that  part  of  tuition  received  from  other  dis- 
tricts which  represents  the  expense  for  salaries  of  teachers  as 
computed  pursuant  to  section  7736.  And  the  school  district 
applying  for  such  aid  shall,  in  placing  in  a  separate  fund  its 
contribution  to  the  high  school  committee  pursuant  to  section 
7671,  pay  out  of  its  tuition  fund  only  that  part  of  the  total 
contribution  which  represents  the  needs  of  the  high  school 
committee  for  salaries  of  the  high  school  teachers.  And  such 
high  school  committee  in  its  disbursements  of  moneys  from 
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the  tuition  fund  shall  be  governed  by  the  limitations  of  sec- 
tion 7595-1  of  the  General  CJode." 

It  will  be  noted  that  this  section,  which  speaks  specifically  of 
a  case  where  two  or  more  school  districts  have  joined  under  section 
7669  G.  G.  to  establish  a  joint  high  school,  provides  that  such  high 
school  committee,  which  has  charge  of  the  joint  high  school  in  its 
disbursements  of  money  from  the  tuition  fund,  shall  be  governed  by 
the  limitations  of  section  7595-1  of  the  General  Code,  which  limita- 
tions are  given  above,  and  one  of  which  is  that  the  average  salary 
for  a  high  school  teacher  shall  be  ninety  dollars  per  month. 

You  say  that  the  teachers  in  question  might  receive  $130.00, 
$110.00  and  $100.00  per  month  as  their  salaries  for  services  as 
teachers  in  such  joint  high  school,  all  and  any  of  which  is  in  excess 
of  the  ninety  dollars  per  month  provided  for  in  section  7595-1  G.  C, 
supra,  which  says  that  in  order  to  receive  state  aid  the  salaries 
must  be  neither  more  nor  less  than  the  indicated  scale  mentioned 
in  such  section. 

The  fact  that  the  rural  district  pays  a  fractional  amount  of  the 
salary  of  the  high  school  teacher,  which  fractional  amount  would 
average  $78.74,  as  the  part  due  from  the  rural  district,  seemingriy 
would  not  enter  into  the  question,  in  view  of  the  language  used  in 
section  7595  G.  C.,  supra,  which  says  that  such  high  school  com- 
mittee, in  its  disbursement  of  money,  shall  be  governed  by  the 
limitations  of  section  7595-1  G.  C.,  one  of  which  is  the  scale  of 
wages  indicated.  So  in  view  of  this  section,  providing  specifically 
the  case  of  where  school  districts  unite  for  high  school  purposes, 
and  indicating  that  the  salaries  in  such  joint  high  school  shall  be 
governed  by  the  same  scale  as  in  a  high  school  that  is  not  a  joint 
high  school,  it  would  seem  that  where  the  rural  district  in  question 
permits  its  high  school  committee,  on  which  it  has  representation, 
to  pay  salaries  for  teaching  that  are  in  excess  of  ninety  dollars  per 
month,  as  provided  in  section  7595-1,  the  district  would  not  be  en- 
titled to  state  aid,  and  if  such  salaries  were  paid  in  order  to  secure 
competent  teachers  and  the  districts  in  question  could  not  take 
care  of  the  same  under  the  taxation  laws,  then  such  teachers' 
salaries  would  become  a  valid,  existing  and  binding  obligation, 
which  could  be  cared  for  in  an  emergency,  under  section  5666  G.  C. 

It  is  suggested  that  you  request  the  Secretary  of  State  to  fur- 
nish you  with  a  copy  of  House  Bill  406,  covering  state  aid  to  weak 
school  districts  to  increase  their  limit  of  taxation  in  order  to  take 
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care  of  existing  circumstances,  both  of  which  acts  are  at  this  time 
in  the  hands  of  the  printer. 

It  is  therefore  the  opinion  of  the  Attorney  General  that: 

1.  Applications  for  state  aid  for  weak  school  districts 
shall  be  filed  with  the  state  auditor  between  the  first  day  of 
September  and  the  first  day  of  October,  1919,  for  the  school 
year  beginning  September  1,  1919,  and  such  applications  must 
be  governed  by  the  provisions  of  House  Bill  No.  406  (Freeman 
Law) ,  appearing  in  108  Ohio  Laws. 

2.  A  school  district  which  pays  its  teachers  either  more 
or  less  than  the  scale  of  salaries  set  out  in  amended  section 
7695-1  G.  C,  shall  not  be  entitled  to  state  aid. 

3.  The  high  school  committee  in  charge  of  a  joint  high 
school,  operated  by  two  or  more  school  districts,  must  be 
governed  in  its  disbursement  of  moneys  from  the  tuition  fund 
by  the  limitations  set  forth  in  section  7595-1  G.  C. 


SUPREME  COURT 


The  Mutual  Electric  Co.  v.  The  Villase  of  Pomeroy. 

Statutory  OMistruction — Special  Provisioiis  as  EzceptiMis  to  Gen- 
eral Proyisioiis — ^Municipal  Cwporations — Contracts  ^th  PabHc 
Utilities— Cdmpetitive  Bids  Not  Required,  When— Section  4221, 
General  Code,  Construed. 

1.  In  the  construction  of  statutes,  it  is  the  duty  of  the  court,  where 
possible,  to  reconcile  and  give  effect  to  every  act  of  the  general  assembly,  and 
to  this  end  the  special  provisions  of  a  section  relating  to  a  particular  subject- 
matter,  although  apparently  in  conflict  with  the  general  provisions  of  another 
section,  must,  nevertheless,  be  read  as  an  exertion  thereto. 

2.  Section  4221,  General  Code,  has  no  application  whatever  to  a  contract 
between  a  municipality  and  a  public  utility,  where  the  council  of  a  municqiality 
has  the  power  to  fix  and  regulate  the  price  to  be  charged  by  such  public  utili^. 
This  section  applies  only  to  contracts  in  relation  to  service,  material,  or  sup- 
plies, where  the  bidders  have  the  right  to  name  the  price  for  which  they  are 
willing  to  perform  or  to  furnish  the  same. 


No.  1582a~(Decided  December  17,  1918.) 

Error  to  the  Court  of  Appeals  of  Meigs  county. 

On  the  1st  day  of  March,  1916,  The  Mutual  Electric  Light  Com- 
pany was  operating  an  electric  light  plant  in  the  village  of  Pome- 
roy,  Ohio. 

On  the  date  above  mentioned  the  village  council  of  the  incor- 
porated village  of  Pomeroy  passed  an  ordinance  fixing  the  rate  or 
price  that  The  Mutual  Electric  Light  Company  might  charge  for 
lighting  by  electricity  the  streets,  alleys,  and  public  buildings  and 
grounds,  for  a  period  not  exceeding  ten  years. 

On  the  10th  day  of  March,  1915,  The  Mutual  Electric  Light 
Company  accepted  the  terms  of  this  ordinance  in  writing,  and  there- 
upon and  thereafter  furnished  to  the  village  of  Pomeroy  electric 
current  for  street  lighting  and  other  purposes  named  in  the  ordi- 
nance. The  village  of  Pomeroy  used  this  electric  current  for  the 
purposes  mentioned,  but  failed  and  refused  to  pay  therefor  the  rates 
named  in  the  ordinance ;  or  any  other  amount. 

On  the  15th  day  of  October,  1915,  The  Mutual  Electric  Company, 
successor  of  The  Mutual  Electric  Light  Company,  filed  its  petition 
in  the  common  pleas  court  of  Meigs  county  to  recover  the  amount 
due  for  the  current  furnished  in  March,  April,  May,  June,  July, 
August,  September  and  October,  1916,  for  which  months  separate 
and  several  bills  had  been  rendered  to  the  village  of  Pomeroy,  but 
pa3mient  whereof  had  been  refused. 

494 
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The  village  for  answer  to  the  plaintiffs  petition  admitted  the 
facts  stated  therein,  and  averred  that'  The  Pomeroy  &  Middleport 
Eaectric  Company  at  the  time  of  the  passage  of  above  contractual 
ordinance  had  a  franchise  from  the  village  of  Pomeroy  to  operate 
an  electric  plant  therein  for  public  and  private  lighting,  and  then 
was  and  ever  since  has  been  fully  equipped  to  furnish  electric 
current  for  the  lighting  of  streets,  avenues^  alleys,  public  buildings, 
and  other  public  places  of  the  village  of  Pomeroy,  that  the  village 
of  Pomeroy  entirely  failed  and  neglected  to  advertise  for  bids  for 
such  contract  for  public  lighting;  and  that  no  opportunity  was 
given  to  The  Pomeroy  &  Middleport  Electric  Company,  or  to  any 
other  company  or  person  except  The  Mutual  Electric  Light  Com- 
pany, to  bid  for  or  secure  a  contract  to  furnish  electric  current. 

The  plaintiff  for  reply  to  this  answer  admitted  that  The  Pom- 
eroy &  Middleport  Electric  Company  had  and  has  an  office  and  prin- 
cipal place  of  doing  business  in  the  village  of  Pomeroy,  Ohio,  and 
that  the  village  of  Pomeroy  did  not  advertise  for  bids  for  the  con- 
tractual ordinance  entered  into  on  March  1,  1915 ;  and  denied  each 
and  every  other  allegation  contained  in  the  answer. 

The  common  pleas  court  found  upon  the  issue  joined  for  the  de- 
fendant, and  entered  judgment  accordingly.    This  judgment  was  * 
affirmed  by  the  court  of  appeals. 

Messrs.  Harrison  &  Allread  and  Mr.  Edgar  Erwin,  for  plaintiff 
in  error. 

Mr.  H.  C.  Fish,  Mr.  Richard  C.  StoU,  Mr.  M.  S.  Webster  and  Mr. 
D.  Curtis  Reed,  for  defendant  in  error. 
Donahue,  J. 

The  right  of  the  plaintiff  in  error  to  recover  upon  the  causes 
of  action  contained  in  its  petition  depends  upon  the  validity  of  the 
ordinance  passed  by  the  council  of  the  village  of  Pomeroy  on  the 
first  day  of  March,  1915. 

It  is  insisted  that  this  ordinance  is  invalid  because  the  village 
entirely  failed  and  neglected  to  advertise  for  bids  for  public  light- 
ing pursuant  to  the  provisions  of  Section  4221,  General  Code.  If 
this  section  of  the  General  Code  applies  to  this  ordinance,  then  it  is 
necessarily  void,  and  the  plaintiff  in  error  cannot  recover. 

In  determining  this  question  it  is  profitable  at  least  to  investi- 
gate the  history  of  this  legislation.  Section  198  of  the  Municipal 
Code  (96  O.  L.,  20,  83) ,  passed  October  22,  1902,  provided  that  all 
contracts  made  by  the  council  of  any  village  shall  be  executed  in 
the  name  of  the  village  and  signed  on  behalf  of  the  village  by  the 
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mayor  and  clerk,  and  shall  be  made  subject  to  the  provisions  of 
Sections  143  and  144  of  the  same  act. 

Sections  143  and  144  of  the  Municipal  Code  of  1902  conferred 
authority  upon  the  directors  of  public  service  of  a  city  to  make  con- 
tracts, purchase  supplies  or  material,  or  provide  labor  for  any  work 
under  the  supervision  of  their  department,  not  involving:  more  than 
$500 ;  and  no  contracts  involving  an  expenditure  in  excess  of  that 
amount  could  be  entered  into  by  the  directors  of  public  service  un- 
less the  same  were  authorized  by  ordinance  of  council,  and  in  such 
case  it  was  made  the  duty  of  the  directors  of  public  service  to  ad- 
vertise and  award  the  contract  to  the  lowest  and  best  bidder. 

Section  198  was  evidently  written  into  this  Municipal  Code  to 
take  the  place  of  Section  1690  of  the  Revised  Statutes,  which  sec- 
tion was  repealed  by  the  Municipal  Code  act.  That  section  related 
exclusively  to  service  performed  and  supplies  furnished  for  the 
corporation,  and  provided  that  as  far  as  practicable  such  service 
should  be  performed  and  furnished  in  pursuance  of  contract  to  be 
authorized  by  the  council,  through  some  proper  officer  or  depart- 
ment of  the  corporation,  except  as  otherwise  provided. 

The  Codifying  Commission  wrote  into  Section  4221,  General 
Code,  all  the  provisions  contained  in  Section  198  of  the  Municipal 
Code,  except  that  portion  thereof  providing  that  contracts  made 
under  authority  of  that  section  ''shall  be  made  subject  to  the  pro- 
visions of  Sections  143  and  144  of  this  act,  so  far  as  the  same  are 
applicable,"  and  in  lieu  thereof  wrote  into  Section  4221,  General 
Code,  the  parts  of  Sections  143  and  144  of  the  Municipal  Code  that 
it  deemed  applicable  to  villages. 

It  is  therefore  important  in  the  construction  of  this  language, 
written  into  Section  4221,  General  Code,  by  the  Codifying  Commis- 
sion, to  consider  the  same  in  connection  with  the  statute  in  which 
is  was  originally  written  by  the  general  assembly.  (Ebersole  v. 
Schiller,  Admr.,  50  Ohio  St.,  701.) 

It  is  the  settled  rule  of  construction  in  this  state,  that,  v/here 
the  entire  legislation  affecting  a  particular  subject-matter  has  un- 
dergone revision,  the  revised  sections  will  be  construed  the  same  as 
the  original  sections,  unless  the  language  of  revision  evidences  an 
intention  to  change  the  meaning  and  intent  of  the  original  act.  State 
V.  Vandelbilt,  37  Ohio  St.,  590,  640 ;  State,  ex  rel.,  v.  Commission- 
ers of  Shelby  County,  36  Ohio  St.,  326 ;  State  v.  Jaclcson,  Id.,  281 ; 
Williams  v.  State,  35  Ohio  St.,  175 ;  Reed  v.  Evans,  17  Ohio  128, 
134 ;  City  of  Ironton  v.  Wiehle,  78  Ohio  St.,  41,  44,  and  Stevenson 
v.  State,  70  Ohio  St.,  11,  15. 
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This  ordinance  does  not  involve  the  expenditure  of  any  fixed 
amount,  either  more  or  less  than  $500.  It  contains  no  stipulation 
UB  to  the  amount  of  electric  light  the  village  will  be  required  to  use 
in  any  month  or  any  year.  On  the  contrary,  it  merely  provides  that 
the  village  shall  pay  from  month  to  month  for  the  electric  current 
that  may  be  used  to  light  the  streets,  alleys  and  public  places,  at 
the  rate  fixed  by  the  ordinance.  The  plaintiff  in  error  cannot  charge 
more  than  this  ordinance  rate,  and  having  filed  with  the  village 
clerk  its  acceptance  in  writing  the  village  council  cannot  for  a  pe- 
riod of  ten  years  require  it  to  furnish  electric  light  for  less. 

Tru6,  in  the  course  of  ten  years  the  village  will  undoubtedly  ex- 
pend more  than  $500  for  electric  light,  but  that  might  be  equally 
true  of  labor  or  material  covered  by  a  contract  involving  less  than 
$500.  While  contracts  for  labor  and  material,  the  immediate  use  of 
which  is  in  contemplation  by  the  municipality,  cannot  be  separated 
into  several  contracts  in  order  to  escape  the  provisions  of  Section 
4221,  General  Ck>de,  neither  is  it  necessary  when  such  contracts 
are  made  to  take  into  consideration  the  possible  needs  of  the  mu- 
nicipality for  like  services  and  material  for  the  next  ten  3rears 
to  come.  By  a  parity  of  reasoning,  it  would  appear  equally  unnec- 
essary in  a  contract  of  this  character  to  calculate  the  aggregate  ex- 
penditures of  the  municipality  for  lighting  its  streets  and  alleys 
for  ten  years  from  and  after  the  date  of  the  ordinance.  That 
could  not  be  done  if  the  electric  light  company  had  not  filed  an  ac- 
ceptance in  writing,  for  the  council  in  such  event  would  have  had 
the  right  to  change  the  rate  at  will.  The  only  effect  of  this  accept- 
ance in  writing  is  to  prevent  the  council  from  changing  the  rates 
for  the  next  ten  years.  The  ordinance  in  fact  creates  no  liability. 
It  merely  fixes  the  rate  to  be  paid  from  month  to  month  for  what- 
ever current  the  municipality  may  use  in  lighting  its  streets  and 
public  places. 

However  that  may  be,  there  is  a  substantial  difference  between 
a  contract  for  the  furnishing  of  electric  current,  gas,  or  v/ater,  for 
a  term  of  years,  and  a  contract  for  the  purchase  of  material  to  be 
delivered  in  gross,  and  a  fixed  amount  paid  therefor  when  delivered. 
Courts  have  had  occasion  to  distinguish  between  such  contracts,  and 
it  is  unneQessary  at  this  time  to  review  these  decisions.  The  rule, 
however,  is  well  stated  in  1  Dillon  Municipal  Corporations  (5  ed.) , 
361,  and  discussed  and  applied  by  this  court  in  the  case  of  Logan 
Natural  Gas  &  Fuel  Co.  vs.  Chillicothe,  65  Ohio  St.,  186.  It  is  also 
recognized  by  the  general  assembly  of  Ohio  in  the  enactment  of 
Section  3809,  General  Code. 
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This  distinction  must  be  borne  in  mind  in  determining  the  is- 
sue in  this  case. 

If  Section  4221,  General  Code,  applies  to  contracts  of  this  char- 
acter, then  it  aiqplies  to  contracts  for  electric  light  made  by  every 
viUage  in  the  state  of  Ohio,  regardless  of  whether  it  has  one  or 
more  electric  light  companies.  As  a  matter  of  common  knowledge 
the  great  majority  of  villages  in  this  state  have  but  one  source  of 
supply.  This  of  course  must  have  been  within  the  contemplation 
of  the  general  assembly  when  it  enacted  this  law..  Advertisement^ 
where  there  is  but  one  source  of  supply,  would  be  a  foolish  and  ab- 
surd performance ;  and  yet,  if  it  must  be  done  where  there  is  more 
than  one  company,  it  must  be  done  in  every  village  of  the  state, 
though  it  have  but  a  single  company.  The  fact  that  in  this  partic- 
ular village,  BJxd  perhaps  a  few  others,  there  may  be  two  or  more 
companies  of  this  character,  certainly  would  not  induce  the  legist 
lature  to  impose  such  a  useless  burden  on  the  great  majority  of 
villages  of  the  state  not  so  fortunately  situated. 

If,  however,  there  were  doubt  as  to  the  applicability  or  non- 
applicability  of  Section  4221,  General  Code,  to  the  contract  in  ques- 
tion, that  doubt  is  entirely  removed  by  the  special  provisions  in  re- 
lation to  gas,  water,  and  electricity,  found  in  Sections  3982,  3983 
and  614-44,  General  Code. 

Section  4221,  General  Code,  contains  general  provisions  relat- 
ing to  contracts  to  which  the  village  is  a  party.  The  language  is 
broad  enough  to  comprehend  within  its  terms  all  contracts ;  but  it 
is  also  a  settled  rule  of  construction  in  this  state  that  special  pro- 
visions of  one  section,  relating  to  a  particular  subject-matter,  al- 
though apparently  in  conflict  with  the  general  provisions  of  an- 
other section,  must,  nevertheless,  be  read  as  an  exception  thereto. 

Section  3982  vests  the  council  of  a  municipality  in  which  dec- 
trie  lighting  companies  are  established,  or  into  which  their  wires 
are  conducted,  with  authority  to  regulate  from  time  to  time  the 
price  which  such  companies  may  charge  for  electric  light  for  public 
or  private  consumption.  This  is  a  grant  of  legislative  authority, 
and  involves  the  exercise  of  the  police  power  of  the  state. 

The  ordinance  in  question,  while  it  purports  to  be  contractual 
in  its  nature,  is  clearly  an  exercise  of  the  legislative  power  con- 
ferred upon  the  council  of  a  municipality  by  Section  3982,  General 
Code. 

Section  3983,  General  Code,  provides  that  when  the  councfl  of 
a  municipality  has  fixed  a  price  at  which  it  will  require  a  company 
to  furnish  electric  light  for  public  or  private  consumption,  for  a. 
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period  not  exceeding  ten  years,  and  the  company  or  person  so  to 
famish  such  electricity  files  a  written  acceptance  in  the  office  of 
the  auditor  or  clerk  of  the  corporation,  the  council  shall  not  re- 
quire such  company  to  furnish  electricity  at  a  less  price  during  the 
ten  years  covered  by  the  ordinance.  After  the  council  of  the  vil- 
lage of  omeroy  had  by  this  ordinance  fixed  the  price  that  The  Mu- 
tual Electric  light  Company  might  charge  for  electric  light  fur- 
nished for  public  consumption,  that  company  in  pursuance  of  the 
provisions  of  Section  3983,  General  Code,  filed  with  the  village  clerk 
its  acceptance  in  writing. 

It  is  therefore  clear  that  both  the  village  of  Pomeroy  and  The 
Mutual  Electric  Light  Company  intended  to  act,  and  believed  they 
were  acting,  under  authority  of  these  last  two  sections  of  the  Gen- 
eral Code. 

It  may  be  true  that  Section  3982,  General  Code,  contemplates 
a  general  ordinance  fixing  prices  to  be  charged  by  all  electric  light- 
ing companies  operating  within  the  municipality,  and  that  Sections 
8809  and  3994,  General  Code,  contemplate  a  later  ordinance  con- 
tracting with  one  of  these  companies  at  the  price  fixed  by  the  rate 
ordinance.  Yet  there  is  no  apparent  reason  why  the  village  coun- 
cO  cannot  exercise  its  authority  under  these  sections  in  the  one 
ordinance.  FYom  the  investigation  we  have  been  able  to  make  it 
appear  that  this  latter  method  is  the  one  adopted  by  the  majority 
of  the  villages  of  this  state. 

That  question,  however,  is  not  now  important.  The  villagt 
predicated  its  defense  to  this  action  solely  on  the  ground  that  it  did 
not  advertise  as  required  by  Section  4221,  General  Code.  It  clearly 
aiq>ears  from  the  provisions  of  Sections  3982  and  614-44,  General 
Code,  that  the  general  assembly  intended  to,  and  did,  confer,  abso- 
lutely, authority  upon  the  council  of  a  municipality  to  regulate  from 
time  to  time  the  price  that  electric  lighting  companies,  natural  or 
artificial  gas  companies,  gas  light  or  coke  companies,  or  compa- 
nies for  supplying  water  for  public  or  private  consumption,  might 
charge  for  electric  light  or  for  gas  for  lighting,  or  fuel  purposes, 
or  for  water  for  public  or  private  consumption,  furnished  by  such 
companies  to  the  citizens,  public  grounds  and  buildings,  streets,  al- 
leys, lanes,  avenues,  wharves  or  landing  places,  or  for  fire  protec- 
tion ;  and  this  authority  is  limited  only  by  the  right  of  referendum, 
the  right  to  appeal  to  the  Utilities  Commission,  and  by  Sections 
3983  and  614-44,  General  Code,  which  provide  that  where  any  such 
company  files  an  acceptance  of  the  rates  in  writing  in  the  office  of 
the  auditor  or  clerk  of  the  corporation  the  council  shall  not  require 
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such  company  to  furnish  its  product  at  a  less  price  duringf  the  ten- 
year  period. 

In  the  legislation  creating  and  defining  the  power  of  the  Utili- 
ties Commission  of  Ohio,  the  general  assembly  explicitly  preserves 
to  municipalities  the  power  to  fix  rates  under  Sections  3982  and 
3983,  General  Code,  and  also  under  Section  3644,  General  Code,  re- 
lating to  steam  or  hot  water  companies  suppljring  power  or  heat  to 
the  municipality  or  its  inhabitants. 

Section  614-44,  General  Code,  while  preserving  these  sections, 
confers  upon  municipalties  the  same  power  and  authority  to  fix 
rates,  subject  only  to  review  by  the  Utilities  Commission,  when 
complaint  is  filed  with  it  as  provided  in  that  section;  not  only  that, 
but  it  refers  to  these  contracts  as  contracts  "entered  into  under 
the  provisions  of  Sections  3644, 3982  and  3983  of  the  General  C6de.'' 

Section  614-14,  General  Code,  which  provides  that  ''No  public 
utility  shall  directly  or  indirectly,  or  by  any  special  rate,  rebate, 
drawback  or  other  device  or  method,  charge,  demand,  collect  or  re- 
ceive from  any  person,  firm,  or  corporation,  a  greater  or  less  com- 
pensation for  any  services  rendered,  or  to  be  rendered,  except  as 
provided  in  this  act,"  must  undoubtedly  be  read  not  only  with 
Section  614-44,  General  Code,  but  also  in  connection  with  Section 
3982,  General  Code,  for  that  section  is  brought  into  the  general 
rate-fixing  plan  and  evidently  made  a  part  thereof  by  the  provisions 
of  Section  614-44,  General  Code. 

•  If  Section  4221,  General  Code,  applies  to  a  contract  of  this  na- 
ture, the  municipality  would  be  required  not  only  to  advertise  but 
to  enter  into  a  contract  with  the  lowest  and  best  bidder;  although 
the  price  named  in  the  lowest  and  best  bid  might  be  very  ranch 
in  excess  of  the  price  fixed  by  council. 

Such  a  construction  would  render  the  provisions  of  Sections 
3982,  614-44  and  614-47,  General  Code,  absurd  and  meaningless, 
and  enable  public  utilities  to  charge  and  collect  whatever  price  they 
might  choose  to  bid  for  the  furnishing  of  electric  light  or  other 
commodity  to  a  municipality,  in  defiance  not  only  of  the  ordinance 
fixing  the  rate  but  also  of  the  express  terms  of  these  sections  re- 
quiring such  utilities  to  charge  and  collect  no  more  and  no  less  than 
the  legal  rate  named  in  the  ordinance. 

On  the  other  hand,  if  such  ordinance  is  the  valid  exercise  of 
police  power  by  the  legislative  authority  of  a  municipality,  then 
there  could  be  no  purpose  in  advertising  for  bids ;  for  in  such  case 
all  bids  must  conform  to  the  rate  fixed  in  the  ordinance. 

From  these  considerations  it  is  clear  that  Section  4221,  General 
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Code,  applies  only  to  contracts  coverins:  service,  supplies,  or  such 
other  things  upon  which  the  bidder  has  the  right  to  fix  the  price  for 
furnishing  same.  It  can  have  no  application  whatever  to  contracts 
with  public  utilities  named  in  Sections  3982  and  .3644,  General  Code, 
where  the  council  of  the  municipality  has  the  power  and  authority 
to  fix  the  price  of  the  service  to  be  rendered  or  the  commodity  to 
be  furnished. 

The  judgment  of  the  court  is  reversed,  and,  there  being  no 
material  issue  of  fact  joined  by  the  pleadings,  judgment  is  entered 
for  plaintiff  in  error  in  accordance  with  the  prayer  of  its  petition. 

Judgment  reversed,  and  judgment  for  plaintiff  in  error. 

fHchols,  C.  J.,  Newman,  Jones  and  Matthias,  JJ.,  concur. 
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NEW  CORPORATIONS 
Ohio   Mortgage  Co.,   Canton;   $100,- 
000.    Samuel  liuntz,  Mayer  E.  Marso- 
lies,  LoulB  Kaven,  Harry  Mann,  M.  M. 
Sacks.  % 

June  Dye  &  Chemical  Co.,  Clere- 
land,  $100,000.  Milo  W.  Brabek,  Ar- 
thur Wojahn,  Frederick  J.  Haffner,  Jo- 
seph Prosek,  Mayme  Stier,  Charles 
Prosek,  Louis  Freibott. 

Samuels  Co.,  Toungstown,  |15,000. 
M.  J.  Samuels,  (ESdgar  H.  Samuels^  Lou 
E.  Samuels,  John  H.  Samuels,  Anna 
H.  Samuels.  (Jewelry,  merchandise, 
etc.) 

Emrich  Realty  Co.,  Cleveland,  |10,- 
000.  Emmanuel  M.  Emrich,  Emma  Em- 
rich,  Rosa  Olauber,  Serena  Mendelson, 
J.  M.  Emrich. 

Machinery  Clearing  House  Co.,  Cin- 
cinnati, 110,000.  Walter  C.  Taylor, 
Walter  P.  DoUe,  Henry  P.  Thompson, 
R.  C.  Cronin,  A.  Wood. 

Real  Sanitanyt  System  of  Bakeries 
Co.,  Cincinnati,  $20,000.  A.  H.  Block 
Irene  Schlicht,  John  M.  McCaslin 
Charles  E.  Domette,  John  G.  Robin 

Sixty-Fifth  Street  Realty  Co.,  Cl^ve 
land,  $50,000.  Mark  A.  Copeland,  N 
B.  Madden,  Clayton  Quintrell,  N.  B 
Masten,  O.  E.  Schultz. 

Soapreme  Manufacturing  Co.,  Cleve 
land,  $15,000.  J.  A.  Brune.  M.  L.  Dil 
ley,  Harry  T.  Hoffman,  Harry  E.  Da 
Tis,  M.  T.  Mazanec.  (Dealing  in  soap 
products.) 

Rush  Tool  Co.,  Toledo,  $20,000.  F. 
E.  Calkins,  James  Nye,  A.  L.  Husted, 
L.  W.  Storey,  George  R.  Roesch. 

Nelsonville  Oil  and  Gas  Co.,  NeUon- 
ville,  $30,000.  L.  D.  Martin,  E.  R.  Tuck- 
er, H.  W.  Burgess,  Frank  C.  Martin, 
Lewis  P.  Rice. 

Marion  Sand  and  Gravel  Co.,  Marion, 
$30,000.  Wilbur  H.  Symes,  George  D. 
Copeland,  John  M.  Sites,  Hayes 
Thompson,  John  C.  Bonen. 

Mastertone  Phonograph  Co.,  East 
Liverpool,  $15,000.  S.  T.  Herbert  E. 
L.  Bradlleld,  F  P.  CJeiger,  J.  V. 
Hughes,  John  Starm.  R.  J.  Thompson. 

Mecamuse  Manufacturing  Co.,  Pauld- 
ing,  $25,000.    John  C.  Berg,  Ben     B. 


Dowell,  Ward  H.  Snook,  Charles  Oziaa, 
H.  G.  Barnes. 

Mason  Housing  Co.,  Kent,  $100,000. 
Wm.  A.  ClufP,  D.  M.  Mason,  John  H. 
Diehl,  J.  P.  Matthews,  H.  W.  SidnelL 

Eureka  Land  and  Construction  Co., 
Cleveland,  $100,000.  Arthur  A.  Neiger, 
S.  W.  Saltzman,  Frederick  Siegel, 
Charles  I.  Freedman,  fVank  T.  SkeUy. 

Goldberg  Padding  Machine  Co.,  Cin- 
cinnati, $100,000.  Jocog  Golberg,  Jos. 
Samuels.  Julius  R.  Samuels,  Nan  C. 
Kelly,  EiVelyn  Carroll. 

Cleveland  Properties  Co.,  Cleveland, 
$150,000.  M.  M.  Feidner,  P.  A.  White, 
M.  E.  Reynolds,  A.  O.  Dickey,  J.  O. 
Fogg. 

Bradner  Reversible  Window  Co., 
Toledo,  $75,000.  Ralph  W.  Stuls,  Philip 
R.  Short,  Han^  E.  Bradner,  Frank  A. 
Bickrey,  Heber  D.  Vickrey. 

Cincinnati  Paper  Board  Co.,  Lock- 
land,  $200,000.  Harold  W.  Nicdiols, 
Robert  L.  Black,  Charles  M.  Cist,  T. 
J.  Davis,  Theo.  J.  Geisler. 

Alliance  Realty  Co.,  Cleveland,  $10,- 
000.  R.  B.  Jones,  W.  G.  Amundsen,  B. 
T.  Jones,  W.  E.  Watson,  F.  W.  House- 
holder. 

Automatic  Metal  Products  Co., 
Springfield,  $50,000.  R.  B.  Westfall, 
O.  C.  Burmeister,  F.  H.  Andrews,  E. 
K.  Merwine,  Louise  Spencer. 

A.  J.  Bekhart  Co.,  Cleveland,  $25,- 
000.  William  J.  Shaver,  A.  J.  Eck- 
hart,  J.  F.  Heiser,  C.  F.  E)ckhart,  A.  S. 
Eckhart.     (Brooms  and  whisks.) 

Cleveland  Land  &  Securities  Co., 
Cleveland,  $250,000.  R.  H.  Jamison, 
J.  G.  Bachman,  FYank  X.  Cull,  Helen 
Baker,  Georgia  Goddard. 

Cuyahoga  Piston  Co.,  Cleveland, 
$25,000.  H.  B.  Howells,  N.  M.  Thorp, 
H.  Sharpe,  Maurice  F.  Hanning,  Har^ 
ry  C.  Gahn. 

Cujiahoga  Parts  Co.,  Cleveland, 
$50,000.  H.  B.  Howells,  N.  M.  Thorp. 
H.  Sharpe,  Maurice  F.  Hanning,  Har- 
ry C.  Gahn. 

Dayton  Apartment  Co.,  Dasrton,  $20,- 
000.  A.  V.  Dlckerson,  L.  S.  Jacobson, 
M.  M.  Hedding,  A.  M.  McKay,  Alfred 
MctJray. 
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J.  W.  Doffee  Manufacturing  Ck)., 
Washington  O.  H.,  $35,000.  J.  W.  Dut- 
fee,  R.  P.  Anderson,  F.  R.  Wetsel,  Le- 
Boy  Dobyus,  Horace  S.  Kerr. 

ESast  Milan  Light  A  Power  Co.,  Mi- 
lan, 12,000.  John  Hnnsdorf,  O.  W. 
Brant,  H.  M.  Fish,  H.  A.  Stlckradt,  R. 
D.  McLahi. 

Hyde  Engineering  it  BCanufactorlng 
Co.,  Cleveland,  $10,000.  R.  W.  Hyde, 
R.  C.  Schnell,  R.  N.  McCloskey,  F.  T. 
Bnfllngton,  C.  T.  Klrkibrlde. 

Lawrence  Sayings  and  Loan  Co., 
Ironton,  $25,000.  Thomas  Freeman, 
Max  Price,  H.  M.  Edwards,  Brook 
Copper,  F.  G.  Roberts,  B.  L.  Riley, 
Wm.  Paul,  George  W.  BoU. 

Magic  City  Oil  Co.,  Barberton^  $100,- 
000.  Robert  W.  McAllister,  Alex 
Kerr,  D.  E.  Lawrence,  O.  F.  Anderson, 
W.  F.  Ward,  Jr. 

Mohawk  Securities  Co.,  Cleyeland, 
$10,000.  A.  F.  Counts,  W.  S.  Rymer, 
H.  B.  Mallette,  Robert  P.  King,  M.  L.. 
Santore. 

Norcro88-Mllls  Co.,  Cleveland,  $5,- 
000.  George  L.  Norcross,  Arthur  G. 
Mills,  Milan  Gallagher,  R.  H.  Dawson, 
H.  H.  WUcoxen.  (Automobiles  and 
automobile  parts.) 

Rufbber  Center  Tire  Co.,  Akron,  $1,- 
000.  H.  A.  Sullivan,  John  C.  Grimm, 
Joseph  Thomas,  R.  L.  Wolfe,  N.  M. 
Greenberger. 

State  Foundry  and  Pattern  Co., 
Akron,  $100,000.  J.  A.  H.  MTcrs,  R. 
M.  Hlnman,  E.  M.  Smith,  E.  G.  Klefer, 
Wm.  A.  Kelly. 

Trumbull  Land  Co.,  Warren,  $25,- 
000.  C.  E.  Stephens,  H.  K.  Petty,  Geo. 
P.  Troxel,  R.  B.  Wick,  George  C.  Bra- 
den. 

United  Floral  &  Nurseries  Co.,  Men- 
tor, $10,000.  John  J.  Keck,  John  J. 
Moore,  M.  B.  Glore,  Herbert  P.  Law- 
rence, George  E.  Sheckler. 

Lancaster  Creamery  Co.,  Lancaster; 
$26,000.  R.  W.  Boyd,  George  Langen, 
Alf  L.  Langen,  John  R.  Van  Wagener, 
Frank  Kaufman. 

Waterloo  Dairy  Co.,  Cleveland;  $20.- 
000.  Frank  Blrtlch,  Martin  Zenezlc, 
Charles  Lesjak,  Frank  Dolsak,  fYank 
Slbert. 

Hosklnson  Oil  ft  Gas  Co.,  Dover; 
$26,000.  J.  W.  Hosklnson,  E.  W.  Glo- 
ver, D.  W.  Shumaker,  James  Sober,  J. 
C.  Shields. 

J.  W.  P.  Tire  Co.,  Dayton;  $5000. 
Fred  E.  Simon,  Francles  M.  Jessup. 
William  E.  Bennett,  Roy  Slgler,  Geo. 
L.  Webber. 


National  Printing  ft  Engraving  Co^ 
Cleveland;  $2000.  R.  P.  Snyder,  F.  W. 
Brunner,  J.  R.  Robinson,  D.  L.  Schwab, 
Perry  D.  Caldwell. 

Blue  Knob  Crushed  Stone  Co.,  Woo- 
ster;  $10,000.  L.  A.  Tecum,  S.  C. 
Sprowls,  H.  S.  Glslnger,  C.  C.  Franks, 
H.  C.  James,,  J.  H.  Wirt,  E.  A.  Me- 
nues,  E.  R.  Wirt 

W  A.  Feldkai^p  Sales  Service  Co., 
Cleveland;  $10,000.  W.  A.  F^ldkamp, 
M.  D.  Beaton,  M.  K.  Darrah,  Fred  M. 
Hall,  Mllo  J.  Zimmerman. 

Stevens  Iron  Works  Co.,  Cleveland; 
$50,000.  W.  B.  Alexander,  F.  R.  Keel- 
er,  M.  T.  Lynch,  T.  P.  Dom,  B.  C.  Zlm« 
iperman. 

Yankee  Toy  Mfg.  Co.,  Cincinnati; 
$10,000.  Chas.  F.  Zimmerman,  Fkttnk 
X.  Selbert,  John  Bauder,  Joseph  A. 
Klayer,  Hazel  D.  Selbert. 

M.  M.  Smith  Realty  Co.,  Dayton; 
$60,000.  Emma  Smith,  Victor  C. 
Smith.  Earl  A.  Smith.  Oliver  E.  Smith, 
Louise  E.  Smith,  Alma  E.  Smith. 

Randall-Carter  Glove  Co.,  Cleveland; 
$30,000.  N.  P.  Carter,  Blanche  K.  Car- 
ter, Howard  P.  Randall,  Carrie  E.  Ran- 
dall, C.  T.  KIrkbride. 

Farm  Power  Machinery  Co.,  Mans- 
field; $50,000.  George  L.  Buchan, 
{Harry  S.  Black,  Claude  V.  Marks, 
Elolse  Buchan,  Ikena  Marks. 

Lima  Double  Wall  Co..  Lima;  $10,- 
000.  Carl  W.  Baumgardner,  William 
J.  Bogart,  Samuel  C.  Stemen,  Edward 
C.  Baechler.  R.  Avery  E«aton. 

Better  Manufacturing  Co.,  Cleve- 
land. $25,000.  G.  M.  Blauman,  A.  M. 
Greening,  M.  I.  Robinson,  M.  S.  Kla- 
sen,  F.  L  Wankey.     (Leather  goods.) 

H.  L.  Fricke  Leather  Co.,  Cincin- 
nati, $10,000.  H.  U  Fricke,  A.  F.  Hel- 
le.  Charles  Schmuelling,  J.  I.  Parker, 

F.  E.  Nelson. 

High  Grove  Park  Land  Co.,  Akron, 
$125,000.  Albert  Myers.  Floyd  M. 
Crummel.  Joseph  C.  Zuendel,  Charles 

G.  Luke,  R.  M.  Smith. 
Topper-Hoover   Realty   Co.,   Colum- 
bus. $10,000.     Stewart  A.  Hoover.  K. 
Henderson-,  D.  C.  Throckmorton.  Her- 
man R.  Tingley,  George  R.  Hedges. 

Cleveland  Vocational  Bureau  of  Elm- 
ployment  Co.,  Cleveland,  $10,000.  Roy 
C.  Taylor,  C.  I.  Staiger,  Jr.,  E.  M.  Stal- 
ger,  William  Bradfleld,  A.  E.  Boyle. 

American  Rim  and  Manufacturing 
Co.,  Cleveland,  $10,000.  A.  G.  Toung, 
R.  C.  Carlson,  W.  A.  Oberfell,  F.  W. 
Huston.  E.  E.  Evans. 
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Thompson-Marsh  Co.,  Akron,  $10,- 
000.  WiU}ert  Thompson,  Raymond  G. 
Marsh,  Mary  Thompson,  Ekiith  C. 
Marsh,  ETmest  J.  Kempel.  (Hard- 
ware, paints,   yamish,  etc.) 

Wilson  Shirt  Waist  Shop  Co.,  Ak- 
ron, $50,000.  Abe  Jacobs,  Jessie  Jac- 
obs, Jacob  Scheingold,  Nellie  Schein- 
gold,  Sol  Edgert. 

General  "Syrups  Co.,,  Cincinnati,  $15,- 
000.  Joseph  L.  Adler,  John  Nieports, 
William  J.  Stenger,  Hilda  Wolter, 
Charles  B.  Terry. 

National  Railway  Supply  and  Manu- 
facturing Co.,  Dayton,  |300,000.  Chas. 
E.  Mendenhall,  Don  M.  Sanger,  Archie 
L.  Hamilton,  Ellis  F.  Legler,  Charles 
W.  Whftlen. 

East  32d  Street  Garage  Co.,  Cleve- 
land, $10,00(i  Garrett  Stevens,  Ruth 
C.  Henderson,  Prancis  W.  Poulson, 
Raymond  B.  Oliver,  Thomas  F.  Walsh. 

Stowe  Improvement  Co.,  Akron,  |5,- 
000.  Harry  M.  Breen,  Thomas  R. 
Thomas,  Charles  T.  Vandervolt,  Chas. 
M.  Chapman,  Nellie  P.  Grunigan. 
(Real  estate.) 

Parent  Manufacturing  Co.,  Dayton, 
$40,000.  F.  H.  Read,  R.  C.  Parent, 
Isaac  Warner,  H.  G.  Kemper,  F.  H. 
Stackler.     (General  manufacturer.) 

Welfare  Realty  Co.,  Akron,  $25,000. 
Louis  Greenblum,  J.  D.  Rosenman, 
Charles  Schnelr,  J.  J.  Roseman,  Carl 
C.   HoTt. 

Ben-Shrine  Realty  Co.,  Cleveland, 
$100,000.  Frank  P.  Schreiner,  E.  H. 
Benhoff,  Josephine  Schreiner,  Caro- 
line Benhoff,  Edward  Hobday. 

Greasy  Ridge  Oil  &  Gas  Co.,  Piqua, 
$10,000.  H.  H.  Jones,  J.  B.  Clapp, 
Howard  Kirby,  John  H.  Palmer,  F.  W. 
Kaiser. 

Purpus  Fi'ber  Products  Co.,  Dayton, 
$25,000.  Hugo  J.  Purpus,  F.  E.  Her- 
shey,  B.  B.  Cundiff,  N.  Purpus,  A.  G. 
Purpus. 

McAdoo  Akron  Co.,  Akron,  $100,000. 
Henry  C.  Wissman,  Charles  R.  Werk- 
ing,  John  S.  Pattle,  Clyde  K.  Hoover, 
George  H.  Van  Hyning,  T.  C.  McAdoo. 
(Rubberized  products.) 

National  Finance  Co.,  Columbus, 
$1,000.  C.  A.  Holmes,  E.  Robertshaw, 
B.  A.  Porter,  L.  E.  Holmes,  James  K. 
Hunter. 

H.  E.  Britton  Automobile  Co.,  Day- 
ton. $10,000.  Harry  E.  Britton,  Wm. 
E.  Watson,  Jesse  C.  Snider,  Grover  C. 
Briggs,   Burton-  L.    Casto. 

Lock-Stitch-Double-Thread  Tire  Co., 
Cleveland,    $10,000.     Victor   L.    Brog- 


neaux,  Emil  L.  Krueger,  Minnie  Krae- 
ger,   Blanche   D.   Brogneauz,  Charles 
G.    Brenner. 
Murray's   Co.,   Toledo,    $25,000.    El- 
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Foster  Office  Supply  Co.,  Akron, 
$30,000  to  $100,000. 

Ralko  Products  Co.,  Dayton,  $6,000 
to  $125,000. 

Central  Hardware  &  Harness  Co., 
Ironton,  $17,000  to  $50,000. 

International  Cemetery  Monumen- 
tal Co.,  Cleveland,  $5,000  to  $20,000. 

Mutual  Building  and  ulnvestment 
Co.,  Cleveland,  $7,500,000  to  $10,000,- 
000. 

Portsmouth  Candy  Co.,  Portsmouth, 
$5,000  to  $30,000. 

Jose  CuniU  de  Figuerola  Co.,  Day- 
ton, $20,000  to  $30,000. 

Eclipse  Folding  Machine  Co.,  Sid- 
ney, $SO,000  to  $60,000. 

Eoir^ewell  r^.,  Toledo,  $5,000  to 
$65,000. 

Devonian  Mineral  Spring  Co.,  Ely- 
ria,   $100,000  to  $200,000. 

Western  Lum*ber  Co.,  Columb»«, 
$150,000  to  $250,000. 

U.  S.  Mop  Co.,  Toledo,  $10,000  to 
$35,000. 

Cincinnati  Shoe  &  Leather  Co.» 
Cincinnati,  $25,000  to.<50.000. 

James  Holan  Manufacturing  Oo.» 
Cleveland,  $75,000  to  |150,000. 

Cincinnati  Motor  Terminals  Co., 
Cincinnati,  $200,000  to  $600,000. 

Prank  Strubbe  Co.,  Canton,  $10,000 
to  $20,000. 

Clyde  H.  Hoyt,  Co.,  Toledo,  $5,000  to 
$20,000. 

United  Electric  Supply  Co.,  Marion, 
$10,000  to  $40,000. 

Rice  House  Co.,  Cleveland,  $10,000 
to  $30,000. 

W.  B.  Marvin  Manufacturing  Co., 
Crbnna.   $50,000  to  $250,000. 

Elbinger  Shoe  Manufacturing  Co- 
Cincinnati,  $60,000  to  $200,000. 

Wellington  Telephone  Co.,  WelllniT- 
ton,  $30,000  to  $120,000. 

Atlas  Investment  Co.,  Marietta,  $10,- 
000  to  $22,000. 

L.  M.  Axle  Co.,  Cleveland,  $25,000 
to  $1,500,000. 

Deis-Fertig  Co.,  Dover,  $150,000  to 
$300,000. 

Decrease 
Toungstown  Bottle     Exchange  Co., 
Youngstown.   $10,000  to   $1,000. 
Spender  Engineering     Co.,   Toledo, 

$250,000  to  $40,000: 


PUBLIC  UTILITIES  COMMISSION 


No.  1701 — ^In  the  Matter  of  the  Joint  Applicaticm  for  the  An^roval 
of  the  Sale  of  the  Gas  Lines  in  the  Village  of  Barlow,  Washington 
County,  Ohio,  by  William  J.  Higgins  to  The  Stephens  Gas  Com- 
pany, a  Partnership.  Prayer  Granted. 


(Dated  July    7,  1919.) 

This  day,  the  commission  deeming  a  hearing  thereupon  to  be 
unnecessary,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  one  William  J.  Higgins,  and  E.  L.  Stephens  and 
L.  Stephens  of  Marietta,  Ohio,  partners  doing  business  under  the 
name  of  The  Stephens  Gas  Company,  asking  the  consent  to  and  ap- 
proval, by  this  commission,  of  the  sale  by  the  former  and  the  pur- 
chase by  the  latter,  on  or  about  November  11th,  1918,  of  the  gas 
lines  in  the  village  of  Barlow,  Washington  County,  Ohio. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds,  from  the  pleadings  filed  herein  and 
its  independent  investigation  and  inquiry  thereupon,  and  for  the 
purposes  of  this  proceeding,  that  the  convenience  of  the  public  was 
promoted  by  such  purchase  and  sale  of  utility  property,  and  that 
the  public  thereby  will  receive  adequate  service  for  a  reasonable  and 
just  rate  or  charge  therefor,  and  is  satisfied  that,  insofar  as  it  has 
the  authority  so  to  do,  it  should  now  formally  approve  said  purchase 
and  sale  of  said  property.    It  is,  therefore, 

Ordered,  That,  insofar  as  it  has  the  authority  so  to  do,  this 
commission  do  now,  and  hereby  formally  approve  the  sale,  by  Wil- 
Uani  J.  Higgins,  on  or  about  November  11th,  1918,  of  the  gas  lines 
in  the  village  of  Barlow,  Washington  county,  Ohio,  to  E.  L.  Stephens 
and  L.  Stephens  of  Marietta,  Ohio,  partners  doing  business  imder 
the  name  of  The  Stephens  Gas  Company,  and  the  purchase  thereof 
by  said  E.  L.  Stephens  and  L.  Stephens,  partners  doing  business 
under  the  name  of  The  Stephens  Gas  Company.    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  commission  in  any  future 
proceeding  involving  said  matters. 
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No.  1443— The  City  of  Gallon,  Ohio,  Comj^nant,  vs.  Hie  Gatton 
Water  Works  Company,  Defendants.    Prayer  Granted. 


(Dated  July  21,  1919.) 

This  matter  was  submitted  upon  the  pleadings  and  the  evi- 
dence, upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds: 

(1)  That  the  service  of  the  defendant  in  the  city  of 
Gallon,  Ohio,  is  inadequate,  inefficient  and  cannot  be  ob- 
tained, and 

(2)  That  the  service  of  the  defendant  in  said  city  would 
be  rendered  more  nearly  efficient  and  obtainable  if  the  de- 
fendant : 

(a)  Maintain  in  its  reservoir  at  all  times,  except 
when  temporarily  depleted  by  the  use  of  water  for  &re 
purposes,  in  which  case  such  quantity  should  be  imme- 
diately restored,  a  reserve  of  not  less  than  one  million 
gallons  of  water. 

(b)  Maintain  a  pressure  in  its  distributing  system 
of  not  less  than  thirty-five  pounds  to  the  square  inch  (as 
measured  by  the  water  pressure  gauge  and  recorder  in- 
stalled in  the  fire  department  headquarters  on  the  first 
floor  of  the  Gallon  City  Building)  at  all  times  except 
when  the  city  fire  department  is  engaged  in  fighting  a 
fire,  when,  as  long  as  the  same  may  be  required  for  use 
by  the  fire  department,  the  pressure  shall  be  increased  to 
not  less  than  eighty  pounds  per  square  inch. 

(c)  Provide  such  additional  wells  and  pumping  ap- 
paratus as  will  enable  it  to  readily  comply  with  the  fore- 
going requirements 

(3)  That  such  improvements  should  be  instituted  at 
once,  and  the  full  provision  thereof  completcki  within  ninety 
days  from  the  date  of  this  order,  and 

(4)  That  this  commission  retain  jurisdiction  of  this 
proceding  for  the  purpose  of  receiving  monthly  reports  from 
the  defendant  of  the  progress  of  said  improvements  and  the 
prosecution  of  such  further  and  additional  investigation  and 
inquiry  herein  as  may  be  necessary  to  determine  the  adequacy 
of  defendant's  service  when  and  as  said  improvements  are 
completed,  and,  if  the  same  then  be  found  inadequate,  to  re- 
quire such  further  and  additional  improvements,  extensions 
and  improvements  to  applicant's  facilities  as  will  render  its 
service  efficient  and  sufficient. 

It  is,  therefore. 

Ordered,  That  defendant,  said  The  Gallon  Water  Works  Com- 
pany, be,  and  hereby  it  is  notified,  directed  and  required : 

(1)     To  maintain  in  its  reservoir  at  all  times,  except 
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when  temporarily  depleted  through  the  use  of  water  for  fire 
purposes,  in  which  case  such  quantity  shall  be  immediately 
restored,  a  reserve  of  not  less  than  one  million  (1,000,000) 
gallons  of  water ; 

(2)  To  maintain  in  its  distributing  system,  at  all  times 
except  when  the  city  fire  department  is  engaged  in  fighting 
a  fire,  a  pressure  of  not  less  than  thirty-five  (35)  pounds  to 
the  square  inch  (as  measured  by  the  water  pressure  gauge 
and  recorder  instaUed  in  the  fire  department  headquarters  on 
the  first  floor  of  the  Gallon  City  Building) ,  and,  when  the  fire 
department  is  using  the  water  for  fire  purposes,  as  aforesaid, 
the  pressure  shall  be  increased,  for  so  long  a  period  as  may  be 
required  by  the  fire  department,  to  a  minimum  of  eighty  (80) 
pounds  per  square  inch ;  and 

(8)  To  provide  such  additional  wells  and  pumping  ap- 
paratus as  will  enable  it  (the  defendant)  to  readily  comply 
with  the  foregoing  requirements 

It  is  further 

Ordered,  That  said  defendant  forthwith  begin  the  provision  of 
such  additions  and  improvements  to  its  facilities  and  service,  prose- 
cutinsT  the  same  with  all  possible  dispatch,  and  fully  complying  w;^th 
this  order  within  ninety  days  from  the  date  hereof.    It  is  further 

Ordered,  That  at  the  close  of  each  calendar  month  following 
the  service  of  this  order,  the  defendant  make  detailed  report  to  this 
commission  of  the  progress  of  such  work.  It  is  further 

Ordered,  That  the  commission  retain  jurisdiction  of  this  pro- 
ceeding for  the  purposes  of  receiving  and  checking  said  reports  and, 
upon  the  completion  of  said  work,  the  determining  of  the  then  ade- 
quacy and  efficiency  of  defendant's  service,  and  the  making  of  any 
further  or  additional  orders  which  may  be  required  in  the  premises. 


No.  1581 — ^In  the  Matter  of  the  Joint  Application  of  The  Chesapeake 
&  Potomac  Telephone  Company  of  West  Virginia,  and  The  Citi- 
zens Telephone  Company.    Prayer  Granted. 


(Dated  July    8, 1919.) 

This  day,  (the  commission  having  deemed  a  hearing  thereupon 
to  be  unnecessary) ,  this  matter  came  on  for  final  consideration  upon 
the  joint  application,  as  amended,  of  The  Chesapeake  &  Potomac 
Telephone  Company  of  West  Virginia,  (a  corporation  organized  un- 
der the  laws  of  West  Virginia  and  duly  authorized  to  do  business 
in  the  state  of  Ohio) ,  and  The  Citizens  Telephone  Company,  (a  cor- 
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poration  duly  organized  and  existing:  under  the  laws  of  Ohio,  with 
its  principal  office  at  Beallsville,  Ohio) ,  asking:  the  consent  to  and 
approval,  by  this  commission,  of  the  making,  by  said  parties,  of  a 
certain  contract,  as  of  date  April  2d,  1919,  providing,  among  other 
things,  for  the  retention  of  the  physical  connection  now  existing  be- 
tween the  applicants'  systems  and  the  continued  interchange  of 
service  thereby. 

Upon  consideration  whereof  and  being  fidly  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  thereupon, 
and  for  the  purposes  of  this  proceeding,  that  the  convenience  of  the 
public  will  be  promoted  by  the  retention  of  said  physical  connection 
and  the  continued  interchange  of  toll  service  thereby,  and  that 
thereby  the  public  will  be  furnished  adequate  service  for  a  reason- 
able and  just  rate,  rental,  toll  or  charge  therefor,  and  is  satisfied 
that  its  consent  and  authority  for  the  retention  of  said  physical 
connection  and  the  continued  interchange  of  toll  service  thereby 
should  be  granted.   It  is,  therefore. 

Ordered,  That  said  The  Chesapeake  &  Potomac  Telephone  Com- 
pany of  West  Virginia  and  said  The  Citizens  Telephone  Company 
(of  Beallsville,  Ohio,)  be,  and  hereby  they  are  authorized  to  retain 
the  physical  connection  now  existing  between  their  respective  sjrs- 
tems  and  to  continue  to  interchange  toU  service  as  provided  by  law. 
It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  commission  in  any  future 
proceeding  involving  said  matters. 
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niere  is  no  Inoonsistency  Betweai  Section  3931  and  Sectimi  3916 
General  Code,  and  These  Two  Sections  May  Therefore  Stand  To- 
gether so  That  Bonds  May  be  Issued  Under  Section  3916  to  Pay 
Any  Valid  Indebtedness  of  a  Munidpality  When  the  Other  Condi- 
ditions  of  That  Section  are  Satisfied,  lliough  Such  Indebtedness 
May  Have  Arisen  With  Respect  to  Matters  and  Things  Which 
Ccmstitute  Enterprises  Which  are  a  Charge  Upon  the  Curroit 
Revenne  of  the  Municipality.^ — ^Estimated  Receipts  to  Accrue  Dur- 
ing the  Period  for  Which  Appropriations  are  to  be  Made  by  the 
Council  of  a  Municipal  Corporation  May  be  Anticipated  in  Making 
Such  Appropriations,  as  Well  as  the  Amount  on  Hand  at  the  Be- 
ginning of  the  Fiscal  Year  for  Which  Appropriations  are  Made. 
Hie  Thing  Which  Cannot  be  Exceeded  is  the  Sum  of  the  Flaw- 
ing Items:  1st,  Balance  on  Hand;  2nd,  Budget  Tax  Allowance,  and 
3rd,  Other  Revenues. — ^By  a  Deficiency  in  Revenue  is  Meant :  (a) 
Any  Shortage  in  the  Actual  CoUectims  from  Taxes  and  Other 
Sources  of  Revenue  for  a  Given  Fund,  as  Compared  With  the 
Amount  of  the  Income  of  Such  Funds  During  the  Fiscal  Half- 
Year  Reasonably  and  Lawfully  Estimated  at  the  Beginning 
Thereof  and  Appropriated  at  Such  Time,  Pertaining  to  Such 
Fund. — (b)  The  Amount  of  Any  Paramount  Fixed  Charges,  i.e.. 
Charges  Imposed  Upon  the  Municipality  Otherwise  Than  Through 
the  Agency  or  Under  the  Authority  of  the  Council  or  Other  Legis- 
lative Body  Thereof,  and  Not  Fully  Covered  or  Provided  for  in  the 
Appropriati<m  for  the  Fiscal  Periods — ^A  Deficiency  is  Derived 
at  by  Comparing  the  Accrued  Income  of  the  Munidpality  With 
Another  Figure  Which  Consists  of  the  Following  Items:  1st,  The 
Amounts  Actually  Appr<qpriated  for  Contract  Service.  2nd,  The 
Amounts  Actually  Appropriated  for  Fixed  Charges,  Determined 
by  Standing  Ordinances,  Such  as  for  Salaries,  Wages  and  the 
IJke,  in  Effect  at  the  Time  of  Making  the  Appropriation.  3rd,  The 
Amount  of  Any  Paramount  Fixed  Charges  Fastened  Upon  the 
Municipality  by  Action  of  Any  Authority  Other  Than  the  Appro- 
priating Body  Itself  and  Eiffective  During  the  Fiscal  Period. 
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Gentlemen :  I  am  in  receipt  of  two  separate  inquiries  from  the 
bureau,  both  of  which  involve  an  interpretation  of  Section  3931  of 
the  General  Code.  In  the  one  case  the  question  is  as  to  whether 
that  section,  the  legislative  history  of  which  is  such  as  to  make  it 
prevail  as  a  later  enactment  over  Section  3916  of  the  General  Code 
to  the  extent  of  any  irreconcilable  inconsistency  between  the  two 
sections,  has  the  effect  of  limiting  the  natural  application  of  the 
last  named  section.  Specifically,  the  question  is  whether  or  not 
bonds  may  be  issued  under  Section  3916  to  pay  accrued  obligations 
of  a  municipal  corporation,  such  as  for  salaries  fixed  by  ordinance 
or  on  long  time  contracts  for  lighting  the  streets,  alleys  and  public 
places,  to  which  the  provisions  of  Sections  3806  et  seq.  of  the 
General  Code,  familiarly  known  as  the  Bums  law,  do  not  apply. 

The  second  question  in  turn  arises  out  of  another  susi>ected  im- 

idied  repeal,  and  may  be  states  as  follows  : 

Do  the  provisions  of  Section  5649-3d  of  the  General  Code, 
requiring  in  substance  that  no  expenditure  within  a  fiscal  half- 
year  shall  be  made  except  from  and  within  the  amounts  fixed 
by  the  budget  commission  and  appropriated  for  such  purpose, 
exclusive  of  receipts  and  balances,  impliedly  repeal  because  of 
its  later  enactment  the  provisions  of  Section  3931  General 
Code,  authorizing  the  issuance  of  bonds  to  supply  defiiciencies 
in  current  revenues  ? 

The  statutes  necessary  to  be  considered  in  connection  with 
these  two  inquiries  are  as  follows,  in  the  order  of  their  respective 
enactments : 

"Sec.  3916.  For  the  purpose  of  extending  the  time  of  pay- 
ment of  any  indebtedness,  which  from  its  limits  of  taxation 
the  corporation  is  unable  to  pay  at  maturity,  or  when  it  ap- 
pears to  the  council  for  the  best  intei:est  of  the  corporation, 
the  council  thereof  may  issue  bonds  of  the  corporation  or  bor- 
row money  so  as  to  change  but  not  to  increase  the  indebted- 
ness, in  such  amounts,  for  such  length  of  time  and  at  such 
rate  of  interest  as  the  council  deems  proper,  not  to  exceed  six 
percent  per  annum,  payable  annually  or  semi-annually." 

"Sec.  3917.  No  indebtedness  of  such  municipal  corpora- 
tion shall  be  funded,  refunded,  or  extended,  unless  it  shall  first 
be  determined  to  be  an  existing  valid  and  binding  obligation 
of  the  corporation  by  a  formal  resolution  of  the  council  there- 
of. *  *  ♦  *" 

"Sec.  3931.  Council  may  issue  deficiency  bonds  in  such 
amount  and  denominations,  for  such  periods  of  time,  not  to 
exceed  fifty  years  and  at  such  rate  of  interest  not  to  exceed 
six  percent  as  it  deems  best  when  in  the  opinion  of  council  it 
is  necessary  to  supply  a  deficiency  in  the  revenue  of  the  cor- 
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poration.  The  total  amount  of  deficinecy  bonds  issued  by  a 
corporation,  outstanding  at  any  time,  shall  not  exceed  one  per- 
cent of  the  total  value  of  all  property  in  the  corporation  as 
listed  and  assessed  for  taxation.  The  issuance  of  such  bonds 
shall  be  approved  by  the  votes  of  two-thirds  of  all  the  members 
elected  to  council,  and  approved  by  the  votes  of  two-thirds  of 
all  the  electors  of  the  corporation  voting  upon  such  question 
at  a  regular  or  special  election  to  be  provided  for  by  council/' 
"Sec.  5649-3d.  At  the  beginning  of  each  fiscal  half  year 
the  various  boards  mentioned  in  Section  6649-3a  of  this  act 
shall  make  appropriations  for  each  of  the  several  objects  for 
which  money  has  to  be  provided,  from  the  moneys  known  to 
be  in  the  treasury  from  the  collection  of  taxes  and  all  other 
sources  of  revenue,  and  all  expenditures  within  the  following 
six  months  shall  be  made  from  and  within  such  appropriations 
and  balances  thereof,  but  no  appropriation  shall  be  made  for 
any  purpose  not  set  forth  in  the  annual  budget  nor  for  a 
greater  amount  for  such  purpose  than  the  total  fixed  by  the 
budget  commissioners,  exclusive  of  receipts  and  balances.'' 

The  line  of  reasoning  necessary  to  be  considered  in  dealing 
with  the  combined  effect  of  these  three  sections  is  as  follows^ 

In  so  far  as  obligations  properly  payable  out  of  current  revenue, 
such  as  the  compensation  of  officers  and  salaries  of  employes  fixed 
by  ordinance  and  the  payment  of  sums  due  on  lighting  contracts, 
might  be  considered,  such  obligations  could  not  arise  and  become 
'indebtedness"  of  the  municipality  ''which  from  its  limits  of  tax- 
ation the  corporation  is  unable  to  pay  at  maturitjr"  except  through 
the  occurrence  of  a  deficiency  in  current  revenues. 

Section  3931  provides  the  conditions  under  which  bonds  shall 
be  issued  'to  supply  a  deficiency  in  the  revenues  of  the  corporation." 
It  could  not  have  been  the  intention  of  the  general  assembly  to  per- 
mit any  deficiencies  to  be  supplied  on  less  stringent  conditions  than 
those  set  forth  in  that  section.  Therefore,  to  the  extent  that  in- 
debtedness might  arise  which  under  ordinary  circumstances  would 
be  payable  out  of  current  revenues,  the  subsequent  enactment  of 
Section  3931  General  Code  must  be  regarded  as  having  limited  the 
application  of  Section  3916  General  Code.  But  when  the  revenues 
of  a  municipality  are  deficient,  not  because  of  any  unexpected  fail- 
ure to  collect  taxes  or  other  income,  but  because  the  program  of  mu-* 
nicipal  activities  as  established  by  ordinance  and  long  time  con* 
tracts  is  such  that  the  revenues  which  might  have  been  anticipated 
at  the  beginning  of  a  fiscal  period  are  insufficient  to  finance  such 
program,  then  to  borrow  money  for  the  purpose  of  supplying  such 
a  deficiency  at  least  and  to  expend  the  money  so  borrowed,  in  ad- 
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dition  to  the  appropriationB  and  balances  and  in  addition  to  the 
amount  fixed  by  the  budget  commissioners  and  the  revenues  from 
other  sources  than  property  taxation,  would  be  to  violate  Section 
6649-3d,  which  is  of  enactment  later  than  Section  3931.  Therefore, 
to  this  extent  Section  6649-3d  impliedly  repeals  Section  3931. 

In  other  words,  what  has  just  been  outlined  is  the  argument 
for  implied  repeal,  first,  of  Section  3916  by  Section  3931,  and  sec- 
ond, of  Section  3931  in  turn  by  Section  5649-3d.  It  will  of  course 
be  understood  that  the  process  thus  suggested  is  not  really  a  re- 
peal but  rather  an  amendment,  as  it  would  be  impossible  upon  such 
reasoning  to  say  that  Section  3916  was  wholly  destroyed  by  the 
enactment  of  Section  3931  or  that  the  latter  section  was  wholly  de- 
stroyed by  the  enactment  of  Section  5649-3d.  If  in  either  of  these 
cases  the  latter  section  had  any  efifect  upon  the  former,  such  efifect 
was  one  of  limitation  rather  than  one  of  destruction.  Thus,  in- 
debtedness arising  in  the  course  of  some  transaction  not  properly 
and  naturally  comprehended  within  the  current  expenditures  of  a 
municipal  corporation  would  not  amount  to  a  deficiency  in  the  cur- 
rent revenues ;  so  also  a  deficiency  in  current  revenues  might  arise, 
not  from  the  enlargement  of  the  expenditures  contemidated  by  the 
budget  and  the  estimated  receipts  other  than  from  taxation,  but 
from  the  failure  of  revenues,  such  for  example  as  that  occur- 
ring in  the  municipalities  of  this  state  during  the  present  year 
through  the  adoption  of  prohibition  and  the  consequent  reduction 
in  number  or  presumed  total  extinction  of  places  where  the  business 
of  trafficking  in  intoxicating  liquors  is  carried  on.  To  borrow  money 
to  supply  such  a  deficiency  would  not  be  violative  either  of  the  let- 
ter or  spirit  of  Section  5649-3d,  however  construed.  Therefore,  I 
repeat  that  we  are  rather  dealing  with  implied  limitation  or  amend- 
ment than  with  implied  repeal  in  testing  out  the  correctness  of  the 
line  of  reasoning  above  outlined. 

The  principles  applicable  to  the  question  at  hand  are,  how- 
ever, the  same  whether  the  effect  of  the  two  steps  in  legislation  now 
under  discussion  be  called  implied  repeal  or  implied  amendment. 
The  fundamental  rule  to  be  applied  is  that  a  later  statute  prevails 
over  and  pro  tanto  destroys  the  effect  of  an  earlier  statute  to  the 
extent  only  that  such  later  statute  is  irreconcilably  inconsistent  with 
the  former  statute.  This  rule  is  sometimes  put  as  a  statement  that 
implied  repeals  and  amendments  are  presumed  against. 

A  subordinate  principle  is  also  to  be  taken  into  consideration, 
viz :  that  where  botib  of  two  statutes  the  combined  effect  of  which 
is  to  be  considered  are  affirmative,  the  presumption  against  an  im- 
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plied  repeal  is  greatly  strengthened ;  so  that  unless  it  is  clear  that 
the  later  statute  is  intended  to  cover  the  entire  field  of  the  common 
application  of  the  two  and  to  operate  as  a  substitute  pro  tanto  for 
the  former,  it  will  be  presumed  that  the  two  are  emulative. 

Authorities  need  not  be  cited  upon  these  rather  elementary 
principles.  Let  them  now  be  applied  to  the  first  of  the  two  legis- 
lative processes  under  consideration.  We  have  it  then,  with  a  stat- 
ute providing  that 

"for  the  purpose  of  extending  the  time  of  payment  of  any  in- 
debtedness ♦  ♦  ♦  council  ♦  *  may  issue  bonds  of  the  corpor- 
ation. 

in  effect,  another  statute  was  passed  providing  that 

"council  may  issue  deficiency  bonds  ♦  *  ♦  when  ♦  *  *  it  is  ne- 
cessary to  supply  a  deficiency  in  the  revenues  of  the  corporar 
tion.  The  total  amount  of  deficiency  bonds  issued  by  a  cor- 
poration *  *  shall  not  exceed  one  percent  of  the  total  value  of 
all  property  in  the  corporation.  ♦  ♦  ♦  The  issuance  of  such 
bonds  shall  be  approved  by  the  voest  of  two-thirds  of  all  the 
members  elected  to  council,  and  approved  by  the  votes  of  two- 
thirds  of  all  the  electors  of  the  corporation.  ♦  ♦  ♦  *" 

If  this  were  the  exact  situation  a  difficult  question  of  legisla^ 
lative  intent  would  exist.  On  the  one  hand,  both  sections  are  af- 
firmative  in  form  and  therefore  the  presumption  that  the  powers 
granted  in  each  of  them  were  intended  to  be  cumulative  arises. 
On  the  other  hand,  it  is  easy,  to  get  a  negative  inference  out  of 
section  3951  to  the  effect  that  no  bonds  to  supply  deficiencies  in 
current  revenues,  however  arising,  shall  be  issued  without  the  ap- 
proval of  two-thirds  of  the  members  of  the  council  and  two-thirds 
of  the  electors  of  the  corporation;  nor  shall  such  bonds  be  out- 
standing in  an  amount  to  exceed  one  per  cent,  of  the  total  value  of 
all  property  in  the  corporation.  TTiis  would  make  a  negative 
statute  out  of  section  3931  and  make  it  clearly  more  potent  to 
modify  by  implication  the  provisions  of  section  3916,  thus  far  as- 
sumed to  be  an  earlier  statute.  In  the  same  connection  one  might 
point,  as  Messrs.  Squire,  Sanders  &  Dempsey,  a  copy  of  whose 
opinion  on  this  question  is  before  me,  have  pointed  to  section  3913 
of  the  General  Code,  which  limits  loans  in  anticipation  of  the  gen- 
eral revenue  fund  to  six  months  in  duration.  From  both  these  sec- 
tions (3913  and  3931)  one  might  argue  that  the  legislative  policy 
is  very  strong  against  the  issuance  of  deficiency  bonds  or  notes 
without  stringent  limitations. 

However,  it  is  not  strictly  true  that  the  relation  of  section  3931 
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to  section  3916  can  be  worked  out  on  the  theory  that  they  are 
^  respectively  a  later  and  an  earlier  statute.  It  is  true  that  section 
3916  was  originally  section  2701  of  the  Revised  Statutes,  and  as 
such  antedated  in  point  of  enactment  the  Municipal  Code  of  1902. 
It  is  also  true  that  section  3931  became  a  law  of  general  operation 
throughout  the  state  by  virtue  of  being  enacted  as  section  99  of  the 
Municipal  Code  of  1902  (96  0.  L.  53) ;  but  the  general  assemUy 
in  enacting  the  Municipal  Code  of  1902  was  not  content  merely  to 
leave  section  2701  of  the  Revised  Statutes  unimpaired  and  to  leave 
to  inference  the  effect  upon  it  of  any  of  the  provisions  then  inserted 
in  the  Municipal  Code  of  1902,  but  in  section  96  of  that  act  it  int>- 
vided  expressly  as  follows: 

''Sec.  96.  Municipal  corporations  shall  have  power  to  is- 
sue bonds  in  the  manner  and  for  the  purposes  authorized  by 
Section  2701,  Revised  Statutes  of  Ohio,  and  the  form  and 
requisites  of  all  bonds  shall  be  such  as  are  required  by  Sections 
2703,  2706,  2707  and  2708,  of  the  Revised  Statutes  of  Ohio." 

Here  is  an  expression  of  intent  speaking  from  the  date  of  the 
enactment  of  the  Municipal  Code  of  1902  that  the  power  to  issue 
bonds  for  the  purposes  apthorized  in  section  2701  R.  &  shall  con- 
tinue to  exist.  It  is  the  opinion  of  this  department  that  this  pro- 
vision is  just  as  strong  in  section  96  as  it  would  be  if  added  as  a 
proviso  to  section  99.  *  Therefore  it  cannot  be  argued  that  section 
99  in  any  way  cut  down  or  limited  section  2701  because  section  96 
expressly  declared  that  the  power  granted  in  section  2701  should 
continue  unimpaired. 

This  bit  of  legislative  history  is  really  enough  to  dispose  of 
the  question  of  implied  repeal  arising  in  connection  with  the  joint 
operation  of  sections  8916  and  3931  of  the  General  Code  as  they 
now  stand.  However,  it  may  not  be  out  of  place  to  call  attention 
to  a  few  considerations  which  at  least  tend  to  show  that  the  sup- 
posed inconsistency  in  policy  between  the  two  sections  does  not 
really  exist.  Under  section  3916  money  cannot  be  brought  into  the 
treasury  to  be  expended  through  the  creation  of  obligations  in  the 
future.  That  is  to  say,  if  a  municipal  treasury  is  empty  section 
3916  of  the  General  Code  cannot  be  so  employed  as  to  fill  it  up. 
This  is  exactly  what  can  be  done  under  either  section  3913  or  sec- 
tion 3931.  Section  3916  is  available  in  a  municipality  only  in  that 
very  limited  class  of  cases  to  which  the  provisions  *  of  the  Bums 
Law,  so-called,  being  sections  3806  et  seq.  of  the  General  Code,  do 
not  apply — ^those  cases,  in  short,  in  which  the  municipality  is  acta- 
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aOy  bound  by  an  obligation  created  without  reference  to  the  ade> 
quacy  of  the  revenues  through  which  it  is  to  be  discharged.    The 
money  borrowed  under  section  3916  passes  through  the  treasury  of 
the  municipality  immediately  into  the  hands  of  the  municipality's 
creditors — ^the  holders  of  claims  of  this  character.    The  money  de- 
rived from  the  issuance  of  bonds  under  section  8931  may  remain 
in  the  treasury  and  be  used  to  finance  enterprises  contemplated  but 
not  contracted  for  at  the  time  of  the  borrowing.    To  be  sure,  the 
two  sections  do  overlap  in  the  limited  sense  that  under  section 
3931  floating  indebtedness  already  incurred  may  undoubtedly  be 
considered  as  a  part  of  the  deficiency  for  which  bonds  may  be 
issued;  but  insofar  as  they  do  overlap  they  must  be  regarded,  in 
the  opinion  of  this  department,  as  cumulative  and  not  exclusive. 
The  elaborate  and  stringent  safeguards  thrown  about  the  issuance 
of  bonds  under  section  3931  would  not  be  appropriate  were  the 
principal  office  or  function  of  the  issuance  of  such  bonds  to  provide 
means  for  pajring  debts  already  incurred.    It  would  be  very  un- 
usual to  find  a  permanent  statute  preventing  the  immediate  pay- 
ment of  floating  obligations  already  incurred  by  the  issuance  of 
bonds  save  upon  the  aproval  of  two-thirds  of  the  electors.    These 
safeguards  point  to  an  intent  to  curb  municipal  extravagance  in 
the  making  of  additional  expenditures  rather  than  toward  the 
hampering  of  an  effort  on  the  part  of  the  municipality  to  fund  a 
debt  which  already  exists  as  a  floating  obligation. 

For  these  reasons  it  is  concluded  that  there  is  no  inconsistency 
between  section  3931  and  section  3916,  and  that  these  two  sec- 
tions may  therefore  stand  together;  so  that  bonds  may  be  issued 
under  section  3916  to  pay  any  valid  indebtedness  of  the  municipal- 
ity when  the  other  conditions  of  that  section  are  satisfied,  though 
such  indebtedness  may  have  arisen  with  respect  to  matters  and 
things  which  constitute  enterprises  which  are  a  charge  upon  the 
current  revenues  of  the  municipality. 

The  case  as  regards  the  joint  operation  of  section  3916  and 
3931  considered  together,  on  the  one  hand,  and  section  5649-3d 
of  the  General  Code,  on  the  other  hand,  is  entirely  different  from 
that  which  has  been  discussed.  Here  there  is  no  doubt  as  to  the 
later  enactment  of  section  5649-3d  as  compared  with  the  other  two 
flections.  Here  also  the  language  of  the  latter  section  is  entirely 
negative  rather  than  affirmative  in  any  sense,  so  that  from  what 
surface  evidences  we  have  it  would  seem  to  be  arguable  that  in  so 
far  as  section  5649-3d  might  be  inconsistent  with  any  and  all  pro- 
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visions  relating  to  the  securing  of  money  to  care  for  deficiencies 
in  current  revenues  it  would  impliedly  repeal  such  provisions.  Cer- 
tainly, too,  section  5649-3d  is  inconsistent  in  at  least  one  important 
sense  with  such  other  provisions.  The  very  policy  of  section 
6649-3d  is  that  no  deficiencies  shall  occur.  This  is,  of  course,  in- 
consistent with  the  funding  of  such  deficiencies  when  they  do  occur. 
However,  the  implied  repealing  effect  of  section  5649-3d  can- 
not go  beyond  its  words.  The  unavoidable  repugnance  whidi  must 
be  found  to  exist  between  two  sections  in  order  to  justify  the  appli- 
cation of  the  principle  of  implied  repeal  certainly  requires  that  there 
be  found  in  the  later  section,  the  potency  of  which  to  repeal  is  in 
question,  language  clearly  inconsistent  with  anjrthing  found  in  the 
earlier  section.  The  only  language  in  section  5649-3d  which  is 
negative  in  form  and  evinces  any  policy  inconsistent  with  that  of 
sections  like  the  ones  under  discussion  is  the  following: 

^^all  expenditures  within  the  following  six  months  shall  be 
made  from  and  within  such  appropriations  and  balances  there- 
of, but  no  appropriations  shall  be  made  *  *  *  for  a  greater 
amount  *  *  *  than  the  total  amount  fixed  by  the  budget  com- 
missioners, exclusive  of  receipts  and  balances." 

This  language  cannot  be  taken  literally.  If  it  could  be  the  re- 
pealing effect  of  the  section  would  extend  not  only  to  sections  like 
sections  8916  and  5666  G.  C,  but  also  to  sections  like  section  3939, 
which  authorizes  a  municipal  corporation  to  issue  bonds  for  numer- 
ous distinct  specific  purposes,  some  of  which,  such  as  the  repair, 
maintenance  and  extension  of  existing  improvements,  are  quite 
properly  considered  to  be  matters  of  current  expense.  There  is  no 
possible  middle  ground  between  holding  that  section  5649-3d  makes 
it  impossible  to  borrow  money  at  all  and  holding  that  the  section 
relates  only  to  the  making  and  expenditure  of  appropriations  out 
of  the  proceeds  of  taxes  and  other  current  revenues,  and  does  not 
extend  at  all  to  expenditures  made  from  the  proceeds  of  borrowed 
money.  The  section  governs  the  making  of  appropriations,  and 
only  by  remote  inference  does  it  prohibit  the  incurring  of  any  ex- 
pense that  is  not  met  by  appropriation.  As  pointed  out  by  Hon. 
Timothy  S.  Hogan,  who  first  considered  this  question  in  an  opinion 
to  the  City  Solicitor  of  Middletown  under  date  of  February  15, 1912, 
(Annual  Report  of  Attorney  General  for  1912,  page  1614)  this 
inference  is  not  reconcilable  with  the  fact  that  when  the  Smith 
Law  was  passed  all  the  sections  relating  both  to  counties  and  to 
municipal  corporations  and  authorizing  the  borrowing  of  money 
were  left  unrepealed;  nor  is  it  reconcilable  with  the  fact  that 
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section  6649-8d  is  modeled  after  and  in  large  measure  a  pharar 
phrase  of  section  8797  G.  C,  previously  in  effect  as  a  part  of  the 
Municii)al  Code,  which  section  was  enacted  in  1902  by  the  same  law 
to  which  reference  has  previously  been  made.  In  other  words,  in 
1902  the  general  assembly  did  not  apparently  consider  it  inconsis- 
tent to  provide  in  the  language  of  section  8797  that  ''all  expend!* 
tures  within  the  following  six  months  shall  be  made  from  and 
within  such  appropriations  and  balances  thereof"  and  at  the  same 
time  to  provide  for  the  issuance  of  deficiency  bonds,  and  to  provide 
also  for  the  continuing  power  to  borrow  money  under  section  2701 
of  the  Revised  Statutes.  The  scope  and  application  of  section  8797 
being  thus  disclosed  by  the  legislative  history  of  that  section,  and 
section  6649-8d  being  closely  modeled  after  section  8797,  we  must 
give  to  said  section  5649-8d  the  meaning  thus  indicated  and  hold 
that  it  relates  only  to  the  expenditure  of  moneys  raised  by  taxation 
and  other  current  revenues,  and  does  not  prevent  the  borrowing  of 
money  under  other  sections  that  remain  unimpaired  and  in  terms 
authorize  such  borrowing,  nor  the  expenditure  of  the  proceeds  of 
such  loans. 

It  is  possible  that  the  opposite  interpretation,  if  made  and  ad- 
hered to  in  1911  when  the  Smith  Law  went  into  effect,  would  have 
prevented  the  accumulation  of  deficiencies;  it  is  possible  also  that 
this  very  idea  may  have  been  in  the  mind  of  the  legislature  when 
it  passed  the  Smith  One  Per  Cent.  Law;  but  in  fact  the  above  in- 
terpretation was  given  to  the  section  by  the  administrative  officers 
of  the  state  and  has  been  acted  upon  through  the  years  within 
which  the  Smith  Law  has  been  in  effect.  The  legislature  has  met 
repeatedly  during  that  time  and  has  considered  these  sections, 
amending  some  of  them.  If  it  had  been  the  intention  to  do  away 
with  the  power  of  borrowing  money  to  meet  current  obligations 
fastened  upon  a  subdivision  by  law,  and  not  subject  to  the  Bums 
Law  as  applied  to  the  subdivision,  the  legislature  in  the  face  of 
what  was  going  on  in  the  state  could  have  taken  appropriate  action 
by  expressly  repealing  sections  like  sections  5656  and  3916  of  the 
General  Code,  or  at  least  amending  section  5649-8d  so  as  to  make 
it  more  explicit  in  that  regard. 

Thus  far,  the  only  substantial  difference  between  section  8797 
G.  C.  and  section  6649-8d  has  not  been  considered.  Section  8797 
provides  that  the  appropriation  shall  be  made  at  the  beginning  of 
each  semi-annual  period  ''from  the  moneys  known  to  be  in  the 
treasury,  or  estimated  to  come  into  it  during  the  six  months  next 
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ensuing  from  the  collection  of  taxes  and  all  other  sources  of  rev- 
enue/' Section  664d-3d  requires  that  appropriation  be  made  ''from 
the  moneys  known  to  be  in  the  treasury  &om  the  collection  of  taxes 
and  all  other  sources  of  revenue/'  There  is  also  another  difference, 
in  that  the  amount  fixed  by  the  budget  commissioners  is  a  Umitar- 
tion  on  the  appropriating  power  under  section  5649-3d,  which  is 
lacking  under  section  8797.  This  latter  feature  of  the  section  haw- 
ever  has  already  been  considered. 

From  the  requirement  that  appropriations  shall  be  limited  to 
moneys   actually    in    the    treasury    it    m^    be   argued   that    a 
deficiency  in  revenues  could  never  occur.    I  am  very  reluctant  ta 
express  an  opinion  upon  the  point  thus  raised,  but  necessity  re- 
quires me  to  do  so.    I  feel  obliged  to  hold  that  the  feature  of  sec^ 
tion  5649-3d  now  under  consideration  should  be  absolutely  ignored 
so  far  as  municipal  corporations  are  concerned.    My  information 
is  that  it  has  been  so  ignored  at  all  times  since  it  was  supposed  to 
be  in  force.    The  reason  for  this  course  of  conduct  can  be  appre- 
ciated by  any  one  familiar  with  municipal  finance.    Prior  to  the 
date  when  the  Smith  Law  took  effect  municipalities  had  been  oper- 
ating on  estimated  revenues.    That  is  to  say,  their  budgets  of  ex- 
penditures were  made  up  and  their  appropriation  ordinances  were 
predicted  upon  the  anticipated  revenues  of  an  incoming  six  months. 
This  law  became  effective  on  June  2, 1911.    Under  it  the  next  semi- 
annual appropriation  as  to  municipal  corporations  would  take  i^ace 
in  the  month  of  July  (for  the  Smith  Law  did  not  change  the  fiscal 
year  as  to  municipal  corporations,  which  was  fixed  by  section  3796 
of  the  Genial  Code  still  in  force).    Acting  on  July  1,  1911,  the 
council  of  a  city,  if  proceeding  strictly  in  accordance  with  section 
5649-3d,  would  have  had  no  money  at  all  to  have  appropriated,  ex- 
cepting so  much  of  the  proceeds  of  the  February  distribution  as 
remained  unexpended  at  that  time.    A  literal  application  of  secti(Mi 
5649-3d  at  the  time  the  Smith  Law  went  into  effect  would  have  put 
a  stop  to  municipal  government  in  every  city  in  this  state.    Face 
to  face  with  such  an  emergency  and  protected  by  unrepealed  sec- 
tion 3797,  the  municipalities  of  the  state  continued  to  operate  under 
the  latter  section.     Indeed,  without  deciding  the  question  on  its 
original  merits  it  may  be  observed  that  there  is  much  to  be  said 
in  favor  of  reading  section  3797  as  a  particular  statute,  to  be  con- 
sidered as  an  exception  to  section  5649-3d  even  in  the  face  of  the 
later  enactment  of  that  section.    There  is  some  authority  for  such 
a  holding.    I  express  no  view  as  to  such  a  question,  contenting 
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myself  with  the  statement  that  the  cities  have  actually  continued 
to  operate  under  section  3797,  so  far  as  the  anticipation  of  receipts 
during  the  fiscal  half  year  as  a  basis  for  the  appropriations  made  at 
the  beginninsr  thereof  was  concerned.  Such  long  continued  action 
on  their  part  must  be  regarded  as  a  contemporaneous  administra^ 
tive  interpretation  of  the  cumulative  effect  of  the  two  sections  of 
BuflScient  weight  to  be  binding  at  this  time.  For  this  reason  alone, 
then,  it  is  stated  as  the  opinion  of  this  department  that  estimated 
receipts  to  accrue  during  the  period  for  which  appropriations  are 
to  be  made  by  the  council  of  a  municipal  corporation  may  be  antici- 
pated in  making  such  appropriations,  as  well  as  the  amount  on  hand 
at  the  beginning  of  the  fiscal  half  year  for  which  appropriations 
are  made. 

From  this  it  follows  that  the  section  is  not  to  be  taken  literally 
but,  as  you  put  in  your  letter  of  inquiry  respecting  this  phase  of 
the  question,  the'  thing  which  cannot  be  exceeded  is  the  sum  of  the 
following  items : 

(1).    Balance  on  hand 

(2)  Budget  tax  allowance 

(3)  Other  revenues. 

In  fact  your  letter  shows  that  you  have  been  giving  the  iden- 
tical practical  interpretation  to  the  section  which  has  just  been 
discussed. 

But  without  exceeding  this  sum  there  may  arise  a  deficiency  in 
the  revenues  of  a  corporation  through  failure  to  collect  the  amount 
of  taxes  allowed  by  the  budget  conmiission  or  through  failure  of 
other  revenues.  That  is  to  say,  at  the  time  of  making  the  appro- 
priations the  revenues  to  accrue  during  the  six  months'  period  were 
estimated  at  a  certain  sum ;  collections  failed  to  produce  the  amount 
thus  estimated ;  a  ^'deficiency"  thus  arises. 

But  this  is  not  the  only  way  in  which  a  deficiency  may  arise. 
While  the  section  under  consideration  provides  that  all  expendi- 
tures shall  be  made  from  and  within  the  semi-annual  appropria- 
tions, there  may  conceivably  be  certain  expenditures  over  which 
council  has  no  immediate  control.  An  example  of  such  a  contin- 
gency has  occurred  in  the  city  of  Cleveland,  where  the  people  by 
direct  initiative  have  recently  adopted  the  eight-hour  day  for  fire- 
men and  policemen,  thus  increasing  largely  the  fixed  charges  of 
the  city  in  the  safety  department  without  any  action  on  the  part  of 
council.  Without  holding  that  the  sections  under  consideration 
apply  to  charter  cities  like  Cleveland  in  their  entirety,  the  possibil- 
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ity  of  such  an  occurrence  in  a  non-charter  city  cannot  be  overlooked. 
Such  an  ordinance  so  initiated  and  adopted  is  valid  and  imposes  on 
the  city  the  obli^ration  of  incurring:  the  additional  expense.  If  it 
should  become  effective  during  a  fiscal  period  it  would  necessarily 
result  in  the  creation  of  charges  for  which  no  appropriation  had 
been  made.  That  is  to  say,  there  would  be  a  clash  between  the 
policy  of  section  5649-3d  and  the  policy  of  the  initiative  and  refer- 
endum as  applied  to  municipal  corporations.  Now  section  5649-3d 
applies  lo  the  appropriating  body ;  it  does  not  in  terms,  as  hereto- 
fore stated,  relate  to  expenditures  of  the  character  now  under  dis- 
cussion; it  does  not  prohibit  the  proper  expenditure  of  moneys 
raised  by  bond  issues.  It  must  therefore  follow  that  under  cir- 
cumstances like  those  last  imagined  a  deficiency  would  arise  which 
could  be  met  either  by  borrowing  money  under  section  3931  or  by 
borrowing  under  section  3916,  when  the  obligations  had  actually 
accrued  and  were  payable. 

A  variety  of  cases  might  be  imagined,  and  I  am  not  so  sure 
that  any  comprehensive  definition  of  the  phrase  in  section  3931 
to  which  you  call  attention  can  be  satisfactorily  framed,  ^e  fol- 
lowing is  an  attempt  to  construct  suclt  a  definition: 

By  "a  deficiency  in  revenues"  in  section  3931  of  the  General 
Code  is  meant: 

(a)  Any  shortage  in  the  actual  collections  from  taxes 
and  other  sources  of  revenue  for  a  given  fund,  as  compared 
with  the  amount  of  the  income  of  such  fund  during  the  fiscal 
half  year  reasonably  and  lawfully  estimated  at  the  beginning 
thereof  and  appropriated  at  such  time,  pertaining  to  such  fund. 

(b)  The  amount  of  any  paramount  fixed  charges,  i.e., 
charges  imposed  upon  the  municipality  otherwise  than  through 
the  agency  or  under  the  authority  of  the  council  or  other  legis- 
lative body  thereof,  and  not  fully  covered  or  provided  for  in  the 
appropriation  for  the  fiscal  i)eriod. 

At  this  time  I  would  not  care  to  extend  the  definition  beyond 
that  which  has  been  framed.  For  example,  the  necessary  work  of 
repairing  streets  and  other  contract  service  of  the  municipality 
might  because  of  rise  in  price  of  labor  and  commodities  largely 
exceed  in  cost  the  amount  anticipated  at  the  beginning  of  a  fiscal 
period;  but  this  fact  would  not  justify  the  borrowing  of  money 
under  section  3931  for  the  purpose  of  bringing  enough  into  the 
treasury  to  finance  the  enterprises  of  this  character  originally 
contemplated.  As  at  present  advised,  I  would  also  hold  that  coun- 
cil is  without  authority  to  borrow  money  under  section  3931  for  the 
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purpose  of  providing  funds  in  excess  of  appropriations  for  the 
fiscal  period  to  meet  salary  and  wage  increases  provided  for  by  its 
own  action.  This  would  be  directly  violative  of  sections  3797  and 
5649-3d,  and  though  those  sections,  as  previously  stated,  do  not 
have  the  effect  of  modifying  the  natural  scope  and  import  of  section 
3931,  yet  they  do  reflect  upon  what  that  natural  scope  and  import 
is,  to  the  extent  of  denying  the  application  of  the  latter  section  to 
such  cases. 

In  short,  one  may  say  that  a  deficiency  is  always  arrived  at 
by  comparing  one  amount  with  another.  It  is  obvious  that  one  of 
the  amounts  in  question  is  the  actual  income  of  the  municipality 
during  the  period  for  which  funds  have  to  be  provided  and  appro- 
priated. The  question  is  as  to  what  the  other  figure  which  may  be 
compared  with  this  is.  Another  way  of  phrasing  the  definition 
which  I  have  attempted  would  be  to  say  that  this  other  figure  con- 
sists of  the  following  items : 

(1)  The  amounts  actually  appropriated  for  contract 
service. 

(2)  The  amount  actually  appropriated  for  fixed  charges 
determined  by  standing  ordinances,  such  as  for  salaries,  wages, 
and  the  like,  in  effect  at  the  time  of  making  the  appfopria- 
tion. 

(3)  The  amount  of  any  paramount  fixed  charges  fastened 
upon  the  municipality  by  action  of  any  authority  other  than 
the  appropriating  body  itself  and  effective  during  the  fiscal 
period. 

In  conclusion  it  may  be  said  that  it  would  be  much  more  satis- 
factory from  the  viewpoint  of  this  department  to  deal  with  a  ques- 
tion like  that  submitted  in  your  letter  of  June  16th  in  the  light  of 
specific  facts,  rather  than  as  a  general  proposition.  Much  difficulty 
has  been  encountered  in  attempting  to  deal  with  it  in  the  latter 
way. 


SUPREME  COURT 


Modem  Woodmen  of  America  v.  Myers. 


bBin-ance— Fraternal  and  Beneficiary — Change  of  Ben^daries — 
Compliance  With  Constitution  and  By-Laws— Illinois  Member 
Designates  Ohio  Resident — Construction  of  Foreign  Court  Con- 
trols, When — ^Defense  to  Action  in  Ohio. 


1.  When  a  resident  of  a  foreign  state  becomes  a  member  of  a  fraternal 
and  beneficiary  society  organized  under  the  laws  of  such  state,  and  there  enters 
into  a  contract  of  insurance,  with  a  requirement  for  performance  there  in  con- 
formity with  the  society's  constitution  and  by-laws  adopted  under  sanction  of 
the  laws  of  the  state,  in  determining  the  rights  and  obligation  of  the  socicrfcy 
and  its  members,  recourse  should  be  had  to  the  significance  and  effect  of  its 
by-laws  as  construed  by  the  courts  of  such  state. 

2.  The  by-laws  of  such  society  contained  a  clause  that  "No  change  in  the 
designation  of  beneficiary  or  beneficiaries  shall  be  effective  until  the  old  certifi- 
cate shall  have  been  delivered  to  the  head  clerk  and  a  new  certificate  issued 
during  the  lifetime  of  the  member"  and  that  any  attempt  by  a  member  to 
change  beneficiaries  otherwise  than  by  a  strict  compliance  with  the  provisions 
of  the  by-laws  relating  to  change  of  beneficiaries,  should  ''be  absolutely  null 
and  void."  An  answer,  alleging  in  substance  that  courts  of  such  foreign  state 
(in  this  case,  Illinois),  construing  such  by-laws,  have  held  that  such  attempted 
change  of  beneficiaries  as  therein  disclosed  is  ineffective  unless  a  new  certificate 
has  been  issued  during  the  lifetime  of  the  member,  states  a  good  defense. 


No.  16057— (Decided  December  17,  1918.) 

Error  to  the  Court  of  Appeals  of  Hancock  county. 

Defendant  in  error,  Van  R.  Myers,  brought  an  action  in  the 
common  pleas  court  of  Hancock  county,  Ohio,  for  the  sum  of 
11500.  His  petition  recited  that  plaintiff  in  error  was  a  fraternal 
benefit  society,  incorporated  under  the  laws  of  the  state  of  Illinois, 
having  its  principal  office  in  that  state,  and  doing  business  in  the 
state  of  Ohio;  that  on  July  21, 1899,  the  society  issued  to  one  Henry 
Myers,  one  of  the  members  of  a  subordinate  branch  at  Decatur, 
Illinois,  a  benefit  certificate  for  the  sum  of  $3000,  payable  in  the 
event  of  his  death  to  his  wife,  May  M.  Myers ;  that  his  wife  died 
May  4,  1914 ;  that  on  October  5.  1914,  Henry  Myers  became  a  resi- 
dent of  Hancock  county,  Ohio;  that  after  the  issuance  of  said  cer- 
tificate the  same  was  either  lost  or  destroyed,  prior  to  February  23, 
1915,  and  on  that  date,  being  still  a  member  of  the  camp  and  de- 
siring to  obtain  a  new  certificate  and  to  designate  other  bene- 
ficiaries, Henry  Myers  made  an  application  in  writing,  on  a  form 
prepared  and  furnished  by  the  head  clerk  of  the  society ;  and  that 
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in  this  application  for  a  new  and  substitute  certificate,  in  lieu  of 
the  one  lost  or  destroyed,  Henry  Myers  designated  the  following 
beneficiaries  to  be  named  in  such  new  certificate :  the  defendant  in 
error.  Van  R.  Myers,  a  brother,  to  receive  $1600 ;  his  son,  John  R. 
Myers,  of  Decator,  Illinois,  the  sum  of  $1000 ;  and  his  sister,  Jane 
Nicely,  of  Findlay,  (Miio,  the  sum  of  $600.  The  petition  further 
recited  that  the  application  and  waiver  of  aU  claims  under  the 
original  certificate  were  in  form  and  substance  as  required  by  the 
by-laws  of  the  company,  duly  signed  and  attested,  and  with  a  fee 
of  fifty  cents  were  enclosed  in  a  stamped  envelope  addressed  to  the 
clerk  of  the  camp  at  Decator,  Illinois,  which  envelope  was  deposited 
in  the  United  States  mail  at  Mt.  Blanchard,  Ohio,  on  February  23, 
1916;  that  the  society  neglected  to  issue  the  new  certificate  to 
Henry  Myers,  who  died  on  the  28th  day  of  February,  1916,  De- 
fendant in  error  asked  judgment  for  the  sum  of  $1600,  the  amount 
designated  in  the  application  for  the  substitute  certificate. 

In  its  fourth  afiirmative  defense  to  the  petition  the  society 
pleaded  that  it  was  a  corporation  organized  under  the  laws  of  the 
sate  of  Illinois,  with  its  principal  ofiice  in  that  state;  that  the  ap- 
plication for  the  original  certificate  was  made  by  Henry  Myers, 
and  the  certificate  issued  and  delivered  to  him,  in  that  state,  while 
a  resident  thereof ;  that  the  contract  of  insurance  was  composed  of 
the  application,  the  benefit  certificate  and  the  by-4aws  of  the 
defendant ;  and  that  the  waiver  of  the  lost  certificate  was  received 
in  the  mail  of  the  defendant  on  February  26,  1916.  The  defense 
also  set  forth  a  provision  of  its  by-laws  with  reference  to  the 
change  of  beneficiaries,  as  follows :  "No  change  in  the  designation 
of  beneficiary  or  beneficiaries  shall  be  effective  until  the  old  cer- 
tificate shall  have  been  delivered  to  the  head  clerk  and  a  new 
certificate  issued  during  the  lifetime  of  the  member  and  until 
such  time  the  old  certificate  shall  remain  in  force.  *  *  * 
Any  attempt  by  a  member  to  change  the  payee  of  the  bene- 
fits of  his  benefit  certificate  by  will  or  other  testamentary 
document,  contract,  agreement,  assignment  or  otherwise  than  by 
strict  compliance  with  the  provisions  of  this  section  relating  to 
change  of  beneficiary  shall  be  absolutely  null  and  void.''  The  de- 
fendant also  alleged  in  its  defense  that  Myers  died  before  the  de- 
fendant in  the  due  course  of  business  could  issue  a  new  certificate 
to  him ;  that  the  original  benefit  certificate  issued  by  it  was  in  force 
and  was  payable  to  the  legal  heirs  of  Henry  Myers  in  the  event  of 
the  death  of  his  wife ;  and  that  Van  R.  Myers  was.  not  a  legal  heir. 
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The  fourth  defense  also  contained  the  following  allegation :  'That 
the  contract  between  the  said  Henry  Myers  and  this  defendant  is 
governed  by  the  laws  of  the  state  of  Illinois ;  that  the  right  of  said 
plaintiff  to  recover  in  this  action  is  governed  by  the  laws  of  the 
state  of  Illinois ;  that  according  to  the  law  of  the  state  of  Illinois, 
the  request  of  the  said  Henry  Myers  to  this  defendant  for  a  change 
in  beneficiaries  in  his  benefit  certificate  was  not  effective  and  was 
not  consummated  unless  a  new  benefit  certificate  were  issued  by 
this  defendant  to  the  said  Henry  Myers  during  the  latter's  lifetime, 
and  in  accordance  with  the  by-laws  of  this  defendant ;  that  the  law 
of  the  state  of  Illinois  in  this  connection  is  set  forth  in  the  case 
of  Hodalski  vs.  Hodalski,  decided  by  the  appellate  court  of  the  state 
of  Illinois  in  April,  1913,  and  reported  in  Vol.  181,  111.  App.,  page 
168,  in  which  case  the  law  of  the  state  of  Illinois  is  announced  as 
follows :"  etc.  The  opinion  of  the  court  in  the  case  of  Hodalski  v. 
Hodalski  was  set  forth  in  said  defense  in  haec  verba. 

In  the  trial  court  plaintiff  demurred  to  this  defense,  and  the 
court  sustained  him.  This  action  was  followed  by  trial,  wherein  the 
plaintiff  recovered  a  judgment  for  the  amount  asked,  and  the  court 
of  appeals  affirmed  the  judgment.  Thereupon  plaintiff  in  error 
prosecuted  error  to  this  court. 

Mr.  Truman  Plantz;  Mr.  Geo.  G.  Perrin  and  Messrs.  Vorys, 
Sater,  Seymour  &  Pease,  for  plaintiff  in  error. 

Mr.  Jacob  Line  and  Mr.  C.  B.  Dwiggins,  for  defendant  in  error. 

Jones,  J.  It  is  the  insistence  of  the  defendant  in  error  that 
under  the  facts  developed  by  the  pleadings  and  conceded  by  the 
demurrer  the  judgments  of  the  lower  courts  should  be  aflSrmed, 
since  the  pleadings,  including  the  fourth  affirmative  defense,  dis- 
close that  the  insured,  before  his  death,  had  done  all  in  his  power 
to  change  the  beneficiaries  in  the  manner  pointed  out  by  the  by- 
laws of  the  association,  and,  furthermore,  for  the  reason  that  his 
application  for  the  substitute  certificate  had  been  addressed  to  the 
clerk  of  the  camp  at  Decator,  Illinois,  and  received  by  him  two  days 
before  the  death  of  the  insured.  In  support  of  that  insistence, 
counsel  for  defendant  in  error  have  cited  a  number  of  authorities 
to  the  effect  that  when  the  insured  has  done  all  that  he  was  re- 
quired to  do  by  the  by-laws  of  the  society,  the  court,  upon  principles 
of  equity,  will  regard  the  change  of  beneficiaries  to  have  been  validly 
effected  according  to  the  manifest  purpose  of  the  insured.  In  the 
list  of  authorities  cited;  however,  it  does  not  appear  that  in  any  of 
them  the  fraternal  association  made  the  special  defense  pleaded  in 
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this  case,  viz.,  that  the  contract  of  insurance  composed  of  the  ap- 
plication, benefit  certificate  and  by-laws  of  the  defendant,  was  en- 
tered into  by  the  insured,  a  resident  of  a  foreigrn  state,  with  a 
society  organized  under  the  laws  of  that  state,  and  that  according 
to  the  law  of  such  state,  under  which  the  by-laws  of  the  society 
were  construed,  the  change  in  the  original  certificate  was  not  con- 
summated. 

In  support  of  its  defense  the  defendant  society  relied  upon  the 
case  of  Hodalski  v.  Hodalski  et  al.,  181  111.  App.,  158.  wherein  it  was 
claimed  that  the  courts  of  the  state  of  Illinois,  upon  substantially 
the  same  facts  disclosed  in  this  record,  and  in  construing  the  by- 
laws in  question,  decided  that  the  acts  of  the  insured  were  insuf- 
ficient to  consummate  a  change  of  beneficiaries. 

In  the  case  of  Supreme  Council  of  the  Royal  Arcanum  v.  Green, 
237  U.  S.,  531,  it  is  held:  "The  rights  of  members  of  a  corpora^ 
tion  of  a  fraternal  and  beneficiary  character  have  their  source  in 
the  constitution  and  by-laws  of  the  corporation,  and  can  only  be 
determined  by  resort  thereto,  and  such  constitution  and  by-laws 
must  necessarily  be  construed  by  the  law  of  the  State  of  its  incor- 
poration.'' 

In  the  case  of  Heaton  v.  Eldridge  &  Higgins,  56  Ohio  St.,  87, 
it  is  held:  "Contracts  receive  their  sanction  from  the  law  of  the 
place  where  they  are  executed  and  to  be  performed,  and  their  in- 
terpretation is  controlled  by  that  law.'' 

The  reason  for  this  principle  is  at  once  apparent.  It  permits 
a  single  and  unified  obligation  due  from  such  association  to  its 
various  members,  ascertainable  according  to  the  law  of  the  state 
where  the  contract  is  made  and  is  to  be  consummated,  and  where 
the  corporation  is  organized  and  the  contracting  parties  reside,  so 
that  there  may  be  a  unified  liability  only  and  not  diverse  liabilities 
arising  from  divergent  construction  of  contracts  by  courts  of  dif- 
ferent jurisdictions.  The  possibility  arising  from  the  fact  that 
courts  of  various  states  may  have  divergent  rules  for  the  distribu- 
tion of  funds  of  this  character  has  led  the  courts  of  last  resort,  as 
stated  by  Chief  Justice  White  in  Royal  Arcanum  v.  Green,  supra, 
''to  recognize  the  charter  of  the  corporation  and  the  laws  of  the 
State  under  which  it  was  granted  as  the  test  and  measure  to  be 
applied." 

The  question  therefore  remains  whether  under  the  facts  con- 
ceded by  the  demurrer  the  laws  of  the  state  of  Illinois  touching 
the  by-laws  of  this  society  relating  to  the  substitution  precluded 
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the  defendant  in  error  from  recovering:  on  the  attempted  change  of 
certificate.  The  by-laws  of  the  society,  which  became  part  of  the 
insurance  contract,  provided  that  there  should  be  no  change  in 
the  designation  of  the  beneficiary  until  the  old  certificate  should 
have  been  delivered  to  the  head  clerk  and  a  new  certificate  issued 
during  the  lifetime  of  the  member,  and  that  any  attempt  by  a  mem- 
ber to  change  his  beneficiary  otherwise  than  by  a  strict  compliance 
with  the  provisions  of  that  by-law  should  be  absolutely  null  and 
void.  The  by-law  having  stipulated  that  the  change  should  not 
take  effect  until  the  new  certificate  was  issued,  what  is  the  law  of 
the  state  of  Illinois  as  declared  b  jrthe  courts  of  that  state  in  the 
construction  of  the  by-law  involved? 

The  case  of  Hodalski  v.  Hodalski  et  al.,  supra,  related  to  a 
benefit  certificate  of  insurance  issued  by  the  Modem  Woodmen,  and 
involved  the  construction  of  the  same  by-law,  of  the  same  society, 
pleaded  in  the  fourth  affirmative  defense  in  this  case.  The  only 
dissimilarity  of  fact  between  that  case  and  this  is  that  the  certifi- 
cate in  the  Hodalski  case  was  received  by  the  head  clerk  after  the 
death  of  the  insured.  Counsel  for  the  defendant  in  error  insist 
that  that  was  the  controlling  feature  that  led  the  Illinois  court  to 
uphold  the  validity  of  the  original  certificate.  We  do  not  concur 
in  that  view,  since  it  is  evident  that  the  Illinois  court  there  decided 
that  under  the  by-law  in  question  no  change  in  the  designation  of 
beneficiaries  should  be  effective  until  the  old  certificate  had  been 
delivered  and  ''a  new  certificate  issued  during  the  lifetime  of  the 
member.''  The  quoted  clause  was  italicized  by  the  Illinois  court, 
and  in  the  opinion,  imediately  following  that  clause,  the  court  used 
the  following  language :  'The  contract  of  insurance  regarding  the 
change  of  beneficiaries  was  not  complied  with  in  the  lifetime  of  the 
insured,  and  the  court  below  was  right  in  decreeing  that  appellees 
were  entitled  to  this  fund  under  the  old  certificate." 

It  also  appears  in  the  fourth  affirmative  defense  that  the  waiver 
received  from  kenry  Myers  about  February  26,  1915,  contained  a 
stipulation  that  the  insured  agreed  that  the  original  certificate 
should  ''become  and  be  null  and  void  from  the  date  of  the  new  cer- 
tificate hereby  applied  for  ♦  ♦  ♦  if  such  new  certificate  shall 
be  so  issued  during  my  lifetime.''  This  clause  having  been  incor- 
porated in  the  usual  forms  issued  by  the  society,  was  no  doubt 
contained  in  the  form  used  in  the  Hiodalski  case  and  probably  in- 
fluenced the  court  in  its  decision. 

One  of  the  defenses  in  this  action  alleged  that  John  R.  Myers, 
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a  resident  of  Illinois,  brought  an  action  on  the  original  certificate 
issued  in  this  case,  claiming  to  be  the  sole  beneficiary  thereunder 
as  an  heir.  That  case  was  appealed  from  the  circuit  court  of  Macon 
county,  Illinois,  to  the  appellate  court  of  the  third  district  of  that 
state,  and  an  opinion  was  filed  by  the  latter  on  April  16,  1917.  Al- 
though that  case  was  decided  after  the  trial  of  the  Ohio  case  in  the 
court  of  common  pleas,  and  was  not  therefore  proffered  as  the  sub- 
stantive law  of  Illinois,  we  have  the  right  to  examine  this  case, 
since  it  involves  exactly  the  same  facts,  for  the  purpose  of  elucida- 
tion of  the  Hodalski  decision. 

The  case  of  John  R.  Myers  v.  Modern  Woodmen  of  America, 
205  ni.  App.,  45,  discloses  that  the  plaintiff  recovered  judgment  for 
the  full  amount  claimed,  and  from  the  opinion  of  Mr.  Justice  Graves 
it  unqualifiedly  apears  that,  under  the  by-laws  referred  to,  no  .at- 
tempted change  of  beneficiary  could  be  effective  until  a  new  cer- 
tificate had  been  issued,  during  the  lifetime  of  the  member,  in  which 
a  new  beneficiary  was  named,  and  that  the  decision  in  the  case  of 
Hodalski  v.  Hodalski,  supra,  was  to  the  same  effect. 

The  judgments  of  the  court  of  common  pleas  and  the  court  of 
appeals  are  reversed,  and  the  case  remanded  to  the  former  with  in- 
structions to  overrule  the  demurrer  to  the  fourth  affirmative  de- 
fense. 

Judgment  reversed. 

Nichols,  C.  J.,  Wanamaker,  Matthias,  Johnson  and  Donahue, 
JJ.,  concur. 
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Memorial  Day — Celebratlon....H.  B.  473 

Military  cantonments — 
Disorderly  conduct  H.B.  640 

Mines — ^Inspectors  H.B.  191 

Minors — Employment H.B.  282 

Mortgage— Chattel  S.  B.      8 

Mother's  pensions — ^Levy H.B.  507 
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Motion  picture  S.  B.  174 

Motor  Vehicles — Speed  S.  B.  143 

National  Guard  S.  fi.  133 

Neiswonger,  Mrs.  James  W. — 

Relief    H.  B.    83 

Nurseries — Inspection   H.  B.  336 

Nurses — 

Anaesthetics  H.  B.  214 

Registration    .H.  B.  145 

Optometry— iState  board H.  B.  240 

Osteopathy    S.  B.    77 

Penitentiary — ^Erection   S.  B.    69 

Pensions — Teachers'  H.  B.  359 

Pharmacists — 

Qualifications    H.  B.  811 

Reinstatement    -H.  B.  124 

Spraying  material  H.  B.  622 

Poor  relief  ^ H.B.  150 

Probate  Courts — ^Jurisdiction 

S.  B.  182 

Probation — 

Of  criminals  H.  B.  204 

Officers  H.  B.  372 

Prohibition- 
Commissioners  S.  B.  162 

Enforcement  H.  B.    24 

H.  B.  526 
H.B.  627 
Prostitution — Suppression    ....H.B.  350 
Public  health — Sanitary  dis- 
tricts   S.  B.    66 

Public  officials — ^Transporta- 

Uon    H.  B.  143 

Public  Utilities- 
Abandonment H.B.    29 

Rates    S.  B.  107 

Publication,  (See  legal  adyer- 
tising.) 

Railroads — 

Action  against  S.  B.  12 

Full  crews  S.  B.  28 

Disorderly  conduct  H.B.  44 

Real  property^ — 

Descent    H.  B.  228 

Transfer  H.  B.  161 

Roads — 

Code  amendments   .H.B.  162 

County    H.  B.  826 

District  funds  .!. H.  B.  460 

LaGrange  township  H.B.  428 

Reimbursement  of  contract- 
ors    H.  B.  279 

Scioto  trail H.B.  512 

St.  John's  Church,  Worth- 

ington,  Ohio  H.B.    40 

Salamander  H.  B.  346 

Sales — Original  package — 

labels  H.  B.  169 

School  lands — 

Regulation    H.B.  407 

Valuation  H.  B.  255 


Schools — 

Boards    S.  B.    48 

H.  B.     48 

Centralized  districts  H.  B.  168 

City  districts  H.B.     25 

Code  amendments  H.  B.  84g 

County  examiners  H.B.    98 

County  normal  H.B.  182 

Deposit  of  funds  H.B.  137 

Excess  levy J3.  B.  187 

Flag  H.  B.       5 

Instruction,  subjects  S.  B.  140 

Instruction  in   English S.  B.  137 

Libraries    ....... H.B.  408 

State  aid  H.B.  406^ 

Scioto  trail  H.B.  512 

Seeds,  agricultural  S.  B.     11 

Sewer  districts — County. H.B.  280 

ShaAty  boats  H.B.     47 

Sinking  funds — 

County  H.  B.  116^ 

County  boards H.  B.  442 

Soft  drinks — ^License  H.  B.  398 

Soldiers — 

Badges  of  honor. H.B.  104 

Burial    H.  B.       8^ 

Distinguished    service H.B.  511 

Indigent   H.  B.  508 

Law  credits H.  B.  455 

Marriage    .H.  B.     58- 

Memorial  day H.B.  473 

Roster S.  B.     63 

Spanish  War  veterans S.B.  135 

State  House — Attendants H.B.  217 

State  lands — 

Defiance   H.  B.  420- 

Hicksville    H.  B.  315 

Stark  Co H.  B.  323 

State   Library — Salary S.B.  186 

State    Parks H.  B.  164 

Stock  Exchange — 

Transactions  H.B.  484 

Streams — ^Pollution   S.B.  127 

Street  Railways — 

Protection   of  employes H.B.  174 

Street   improvement S.B.  130 

Swamp   lands — ^Title jS.  B.  119 

Syndicalism  H.  B.  477 

Taxation — 

Assessments    S.B.  146 

Deficiency  levy   (rep.) S.B.  185 

H.B   567 

Delinquents  H.  B.    50  ■ 

Equalisation    S.  B.  iil 

Excess  school  levy. S.  B.  187 

Inheritance    tax S.B.  175 

Personal   property S.B.    72 

Time  of  UsOakg. S.B.    84 

Teachers—' 

Certincatlos fl.B.    44 

H.B.  317 
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Madison  township H.  B.  309 

Oath  of  allegiance S.  B.  134 

Payment    ^.JI.  B.  113 

Pensions    H.  B.  359 

Theaters — ^Building    code H.  B.  395 

Townships — Islands   .H.  B.  366 

Transportation — Public 
officials   H.  B.  143 

Tuberculosis — 

County  hospitals H.  B.  383 

District    hospitals H.B.  404 

Joint   county  hospitals H.B.  403 

State    sanitarium « S.  B.  167 

United  Yetenv^ — Badges H.  B.  Ill 

Vital  statistics H.  B.  314 

Vocational  education — ^^' 

Cooperation  H.  B.  397 

Teachers  S.  B.    44 

Water  supply — 
Conservation  H.B.  313 


County  districts... — H.  B.  280 

Protection  S.  B.  127 

Water  works — Protection S.  B.    49 

Watering    places H.  B.  130 

TVeed  s^™* 

Destruction  JI.B.  218 

Noxious  S.  B.    11 

Weights  and  measures — 
Fruits  and  vegetables H.B.  378 

Wills— Executors   ^.  B.  113 

Woman's  Suffrage — 
Presidential  H.  B.      9 

Women— Employment  .H.B.  362 

Workmen's  Compensation — 

Fund    S.  B.  139 

Law  amendments H.  B.  424 

School   districts H.B.  618 

Xenia  Home — 

Electric   railroad H.B.  478 

ETmployees    S.  B.  141 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

Akron  Mohawk  Building  Co.,  Ak- 
ron, 1100,000.  B^verett  B.  Quirk,  Ralph 
Burroughs,  Edonund  Burroughs,  Al- 
fred Herberich,  Elsie  Maag. 

Banquet  Chocolate  Co.,  Cincinnati, 
$25,000.  Harry  Weichold,  Harry  O. 
Roth,  John-  Weichold,  Spencer  M. 
Wyckoff,  Jacob  Schneider. 

Sterling  Foundry  Co.,  Wellington, 
$150,000.  R.  E.  Clisbyv  C.  M.  Ross,  V. 
W.  Clisby,  A.  W.  McHenry,  S.  H.  Hfum- 
mell. 

Wheatley  Co.,  Lima,  $1,000.  J.  W. 
Roby,  W.  S.  Jackson,  H.  I.  Bland,  M. 
McGraw,  F.  CConnell.  (Stocks,  bonds, 
etc.) 

M.  Weber  Co.,  Dayton,  $150,000.  M. 
Weber,  Don  R.  Weber,  W.  U  Weber, 
Mary  E.  Weber,  Helen  E.  Weber. 
(Automobiles,  trucks,  etc.) 

Clover  Meadow  Creamery  Co., 
Cleveland.  $300,000.  Edward  Young- 
er, U  M.  Sewell,  A.  J.  Pejsa,  I.  A. 
Boysko,   A.    E.   (Rogers. 

Akron  Mercantile  and  Adjustment 
Co.,  Akron,  $1,000.  J.  L.  Miller.  L.  O. 
Williams.  North  H.  Losey,  Logan  O. 
Teagle,  David  Bass. 

Standard  Underwriters*  Co.,  Cleve- 
land, $10,000.  J.  H.  Morris,  I.  C. 
Frantz,  L.  M.  Nook,  J.  W.  Hays,  Ray- 
mond B.  Gamble. 

Lakewood  Overlook  Land  Co.,  Lake- 
wood,  $10,000.  E.  J.  Hennington,  J.  L. 
Wilson,  William  Davis,  Alfred  Safran, 
Florence  Chapin. 

Ohio  Building  Finance  Co.,  Cleve- 
land, $1,000.  E.  C.  Wolfe.  L.  M.  Sew- 
ell, A.  J.  Pejsa.  Thomas  G.  Perren, 
Charles   M.   McCahan. 

Piqua  Improvement  and  Investment 
Co.,  Piqua,  $25,000.  C.  E.  Lynch,  J.  F. 
Hubbard,  Eugene  Johnson,  Ralph  B. 
Sullivan,  Frank  L.  Marshall. 

Royal  Midget  Automatic  Water 
Heater  Co.,  Wilmington,  $20,000. 
Thomas  Muehleisen,  K.  H.  Grantham, 
W.  F.  Hains,  Robert  Renner,  Hattie 
Wallace. 

McCartney  Realty  Co.,  Toungs- 
town,  $75,000.  M.  B.  McCartney,  Wm. 
M.  McCartney,  M.  M.  Reed,  B.  M. 
Tost,  James  M.  McCartney,  A.  M. 
Small. 


Knights  of  Pythias  Building  Co.p 
Toungstown,  $100,000.  Jbhn  B. 
Wightman,  John  W.  Rogers,  John 
Hunter,  Edward  F.  Haefner,  Ed.  L. 
MacLean. 

North  Baltimore  Grain  Co.,  North 
Baltimore,  $50,000.  A.  P.  Johnson, 
Wm.  A.  Jones,  C.  A.  Kelley,  A.  D. 
Biehler,  C.  W.  Reimer. 

Goldkamp  Co.,  Dayton,  $25,000. 
Louis  Gk>ldkamp,  Harvey  W.  Gold- 
kamp, Herbert  R  Murphy,  Louis  J. 
Goldkamp,  M.  F.  Galvin.  (Automo- 
•bile  accessories.) 

* 

Latimer-Meredith  Co.,  Cleveland, 
$10,000.  E.  D.  Latimer,  Jr.,  George 
H.  Meredith,  Clayton  A.  Quintrell,  O. 

E.  Sehultz,  N.  B.  Madden.  (Grocer- 
ies.) 

Hess  Co.,  Canton,  $15,000.  Freder- 
ick H.  Hess,  Russell  J.  Burt  John  K. 
Welty,  L.  Brady,  Harry  El  Bmey. 
(Furniture,  musical  instruments,  etc.) 

Carnegie  Pattern  Works  Co.,  CleTe- 
land,  $10,000.  Joseph  Dembe,  H.  R. 
McManamon,  J.  M.  Hardy,  W.  M. 
Monroe.  John  M.  Bell. 

American  Pattern  Co.,  Cleveland, 
$10,000.  Fred  D.  Ryan,  Fraank  L>. 
Feltes,  James  F.  Flynn,  John  J. 
Marks,  R.  J.  Lamb. 

General  Asphalt  Products  Co., 
Cleveland,  $50,000.  King  Tolles,  S. 
H.  Tolles.  James  P.  Wood,  W.  B. 
Cockley,  John  M.  Garfield. 

Russell  Realty  Co.,  Cleveland,  $70.- 
000.  W.  H.  Dettelbach,  Louis  H. 
Wieber.  Joseph  Engel,  S.  E.  Bolm,  J. 
C.  Reasner. 

National  Auto  Supply  and  Tire  Co., 
Columbus.  $10,000.  T.  A.  Simons,  Jr.. 
T.  A.  Simons.  E.  E.  Simons,  E.  Si- 
mons, H.  J.  Chamiberlain. 

Adama-Barre  O)..  Columbus,  $10,- 
000.    John  Q.  Adams,  W.  W.  Barre,  J. 

F.  Barre,  Florence  B.  Adams,  Ivan  R. 
Adams.  (Vulcanizing  machinery,  au- 
tomobile accessories.) 

Barberton  Provision  Co.,  Barberton, 
$10,000.  W.  O.  Smoyer,  F.  R.  Snod- 
grass,  S.  J.  Heath,  John  P.  VLaag, 
Charles  C.  Conrad. 
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Ohio  Structural  Steel  Co.,  Newton 
Falls,  $75,000.  Josepli  W.  Heltzel, 
Jack  Ogle,  Frank  W.  Boyle,  William 
B.  Calderwood. 

Moor  Realty  Co.,  Columbus,  $50,000. 
Harriet  Byer,  Hugh  Huntington,  Dana 
F.  Reynolds,  Dwight  Howard,  Frank 
M.  Raymond. 

Underwriters'  Building  and  Invest- 
ment Co.,  Cleveland,  $100,000.  E.  M. 
Koasin,  L.  B.  Giel,  Edgar  R.  Bayes, 
Geo.  O.  Willet,  Arthur  J.  Tuscany. 

C.  C.  Hite  Attraction  Co.,  Cincinnati, 
$200,000.  C.  C.  Hite,  Lawrence 
Bueche,  Sr.,  L.  B.  Liebtag,  George  Viv- 
ian Smith,  V.  Hoffman. 

City  Homes  Co.,  Cleveland,  $100,- 
000.  Philmore  J.  Haber,  Rees  H). 
Davis,  M.  Sains-bury,  Fred  J.  Toung, 
Anthony   M.   Golubich. 

DuBrul  Cigar  Mold  Co.,  Cincinnati, 
$10,000.  Ernest  F.  DuBrul,  Davila  S. 
DuBrul,  Anna  M.  DuBrul,  Francis  B. 
McConaughy. 

Dayton  Music  Shop  Co.,  Dayton, 
$10,000.  Hewit  H.  Thomas,  Mark 
Gates,  Walter  T.  Merritt,  Mary  Ma- 
lone,  Margaret  Merritt. 

Fixit  -Sercise  and  Machine  Co., 
Toungstown,  $6,000.  Forbes  C.  Mc- 
Laughlin, C.  W.  Steele,  Effa  T.  Mc- 
Laughlin, Mary  E.  Steele,  H.  H.  Wick- 
ham. 

Foltz  Truck  Service  Co.,  Akron, 
$50,000.  Lee  J.  Myers,  Fred  H.  Lahr- 
mer,  E.  I.  Myers,  H.  L.  Weaver,  A.  E. 
Whitehead. 

Galion  Home  Builders*  Co.,  Gallon, 
$25,000.  Carl  J.  Gugler,  H.  Jay  Bach- 
elder,  J.  B.  Casey,  A.  M.  Metheanr, 
W.  F.  BOtchell. 

Harold  Realty  Co.,  Cleveland,  $15,- 
OOp.  Max  Marcus,  Jake  Sogolovitz, 
A.  E.  Bemsteen,  Harry  F.  Glick,  Frank 
S.  Day. 

Hanna  Building  Co.,  Cleveland,  $2,- 
400,000.  Daniel  R.  Hanna,  Jr.,  H.  W. 
Foster,  Ben  B.  Wlckham,  R.  H.  Hun- 
ter, A.  It,  Welch. 

Industrial  Air  Engineering  Coo., 
Cleveland,  $10,000.  C.  W.  Sellers, 
Robert  F.  Bingham,  David  A.  GasklU, 
Stanley  L.  Orr,  Elmore  L.  Andrews. 

M»ple  Lumber  Co.,  Belief ontaine, 
$15,000.  W.  H.  Ball,  A.  C.  Miller,  G. 
W.  Stephan,  Marie  Stephan,  Katherine 
MiUer. 

Poison  Rubber  Co.,  Cleveland,  $1,- 
000.  H.  B.  Poison,  E.  T.  Moorby,  A. 
W.  Heinrich,  R.  L  Coogle,  A.  N.  Mil- 
ler. 


Rosenthall  Co.,  Dayton,  $30,000.  Mar- 
cus H.  Rosenthall,  Walter  D.  Rupert, 
Willhim  Rothenstein,  Michael  Rib- 
bons, Leone  A.  Ebel. 

Trucking  Co.,  Cleveland,  $10,000.  B. 
S.  Brady,  J.  H.  Kellogg,  H.  A.  Haux- 
hurst,  S.  C.  Smith,  G.  M.  Lavelle. 

Virginia  Coal  Mining  Co.,  Cincin- 
nati, $10,000.  Adam  Francis  Meyer, 
Martin  Edward  Ryan,  Rupert  L. 
Frost,  Carl  M.  Jacobs,  Jr.,  G.  Fisher. 

W.  L.  Arthur  Products  Co.,  Nor- 
wood, $10,000.  W.  L.  Arthur,  C.  W. 
Arthur,  H.  Lorenz,  B.  M.  Lorenz,  E. 
Lorenz. 

Co-operative  Braiding  &  Embroid- 
ery Co.,  Cleveland,  $10,000.  George 
Q.  Keeley,  M.  Bernstein,  P.  M.  Ger- 
lach,  A.  J.  Roth,  M.  Bernhardt. 

Leader  Manufacturing  Co.,  Cincin- 
nati, $10,000.  Will  T.  Cressler,  Helen 
M.  Lackner,  Leo  B.  Neyer,  Florence 

E.  Nelson,   B.   C.  Spencer.      (Rubber 
stamps,  inkers.) 

Van  Blarcom  Co.,  Cleveland,  $100,- 
000.  R.  H.  Jamison,  J.  G.  Bachman, 
J.  H.  Kellogg,  R.  Hall,  S.  C.  Smith. 
(General  construction  work.) 

Blue-Rock  Improvement  Co.,  Cleve- 
land, $30,000.  George  A.  Rutherford, 
T.  J.  Moffett,  H.  T.  Keller,  N.  B.  Mas- 
ten,  O.  E.  Schultz. 

Andes  Tire  and  Rubber  Co.,  Cleve- 
land, $100,000.  George  Q.  Keeley,  M. 
Bernstein,  P.  M.  Gerlach,  A.  J.  Roth, 
M.  Bernhardt. 

Rub-Tex  Organization  Co.,  Kenton, 
$25,000.  Ray  F.  Mickle,  B.  D.  James, 
A.  B.  Yost,  C.  C.  Patton,  Lester  E. 
Seymour.     ( Stocks. ) 

Troy  Packing  Co.,  Troy,  $30,000. 
Joe.  Braun,  Gus  C.  Greulich,  Walter 
Braun,  Pearl  B.  Greulich,  Dora  Braun. 

Ohio  Ekiuipment  Co.,  Cleveland,  $5,- 
000.  M.  Smith,  M.  Abrahamson,  E.  M. 
Abramson,  Wm.  R.  Englehart,  A.  W. 
Evans. 

Lumen  Bearing  Co.,  Toungstown, 
$250,000.  H.  P.  Parrock,  John  T. 
Harrington,   C.  W.  Osborne,  Wallace 

F.  Judd,  L.  D.  Arnold. 

Levy  Brothers  Co.,  Toledo,  $10,000. 
Ray  Levy,  Edward  I.  Levy,  Gtoldye 
LevT,  Jay  R.  Levy,  O.  J.  Smith.  (Sales 
of  paper  and  rags.) 

G.  D.  Patapes  Realty  Co.,  Akron, 
$10,000.  George  D.  Patapes,  Mrs. 
Nellile  Patapes,  Lloyd  R.  Ohl,  F.  I. 
Riiss,  Joseph  Thomas. 


534 


Department  Repcats 


Heights  Homes  Co.,  Cleveland,  $50,- 
000.  Thomas  R.  Nolan,  Lewis  P. 
Witte,  R.  L.  WiUiams.  W.  A.  Ham- 
mond, B.  S.  Ohamberlin. 

Falardeau  Co.,  Toledo,  |100,000. 
Victor  M.  Falardeau,  Peter  Sattler, 
Henry  J.  Miller,  John  J.  Vollmayer, 
Frederick  O.  Schaal.     (Real  estate.) 

Chisholm  Shovel  Co.,  Cleveland, 
$300,000.  R.  H.  Jamison,  J.  O.  Bach- 
man,  J.  H.  Kellogg,  R.  Hall,  S.  C. 
Smith. 

Dayton  Silk  Shop  Co.,  Dayton,  $10,- 
000.  G.  W.  Jacques,  C.  B.  Johnson,  S. 
M.  Jacques,  A.  Johnson,  Arthur  J. 
Todd. 

Fred  Beutenmiller  &  Sons  Co.,  Co- 
shocton, $5,000.  Fred  Beutenmiller, 
Edgar  Beutenmiller,  Katharine  W. 
Beutenmiller,  Huldah  L.  Beutenmiller, 
Ernestine  Beutenmiller.  (Storage  and 
delivery  business.) 

National  Petroleum  Co.,  Columbus, 
$300,000.  W.  iS.  Crater,  W.  H.  Miller, 
Frank  Quigley,  M.  O.  Bums,  Frank  C. 
Dunbar. 

Ohio  Plant-Foood  Co.,  Columbus, 
$100,000.  Frank  M.  Raymond,  Hugh 
Huntington,  Dana  F.  'Resoiolds,  Har- 
riet Byer,  Edward  D.  Howard. 

Columbia  Ught,  Heat  and  Power 
Co.,  Columbia  Heights,  (3amp  Chase 
$10,000.  Wm.  O.  O'Harra,  W.  J.  Kin 
naird,  Hawley  (R.  Smith,  John  Michel 
Charles  F.  Starck,  A.  L.  Richards. 

Independent  Brick  &  Tile  Co.,  Cleev 
land.  $300,000.  Herbert  F.  Geist,  Wm 
H.  Thomas,  Lola  Koonce,  Wm.  X 
Klotsbach.  Neil  A.  Collins. 

Mohican  Rubber  Co.,  Ashland.  $25, 
000.  Charles  D.  Darrah,  E.  E.  Brown 
Morgan  Minamyer,  L.  A.  Swineford 
Bernard  Tallon. 

General  Finance  Co.,  Springfield 
$250,000.  Harry  W.  Ruby,  Arthur  C 
T^edle,  Stanley  S.  Carothers,  Frank  C 
Johnson,  John  S.  Brown. 

Farmers*  Grain  &  Supply  Co..  Syc 
amore,  $40,000.  S.  A.  Ranck,  R.  E 
Downing,  F.  O.  Alford,  George  Grif 
flth.  C.  J.  Niebel. 

Sidney  Farmers'  Exchange  Co..  Sid 
n-ey,  $75,000.  ®.  M.  Knoop,  J.  R.  Leap 
ley,  Orrin  C.  Staley,  Charles  L  Win 
die,  B.  N.  Middleton,  W.  D.  StockstlU 
George  L  Martin,  Grant  E.  Ru&rsell. 

A.  J.  Hammer  Co.,  Cleveland,  $5,000 
Alfred  J.  Hammer,  Leo  O.  Hammer, 
John  A.  Hammer,  Magdalene  Hammer, 
Jerome  N.  Rohner 

Steel  Stampine:  Co..  Lorain.  $100.- 
000.     Joseph  Gould,  Harrys  Bregman, 


Louis  F.  Lefkowitz,  Fannie  P.  Pitzele, 
Alex  Altfeld. 

Newburg  Sand  and  Gravel  Co.. 
Cleveland,  $25,000.  Antonio  Lanese, 
Ralph  Scott,  Rose  Lanese,  Giovanni 
Lanese,  William  J.  Vincent. 

Warman  Brass  and  Aluminum  Co., 
Cincinnati,  $25,000.  iRoy  Warman,  An- 
drew Hochstrasser,  Andrew  Hoch- 
strasser,  (Robert  Levine,  Louis  Levine. 

Jacobsson  Manufacturing  Co.,  Cleve- 
land, $25,000.  Axel  Jacobsson,  Her- 
man J.  Nord,  J.  H.  Kuzel,  H.  A.  Bre- 
reton,  E.  M.  Miller. 

Cleveland  Folding  Bed  Co.,  Cleve- 
land, $50,000.  Harry  Karklln,  Ahrsr 
ham  Passell,  Samuel  Zimet,  Julius 
Karklin,  Florence  Chapln. 

East  End  Service  Garage  Co.,  Cleve- 
land, $10,000.  George  Q.  Keeley,  A.  J. 
Roth,  O.  A.  Byrne,  M.  Bernhardt,  P.  M. 
Gerlach. 

Master  Manufacturing  Co.,  Cincin- 
nati, $100,000.  William  Gwynne 
Han^s,  Philip  Roettinger,  L  S.  Vandu- 
son,  H.  F.  Koenig,  Jr.,  S.  C.  Roettinger. 
(Paste  and  polishes.) 

Pantheon  Theatre  Co.,  Toledo.  $100.- 
000.  John  F.  Kumler,  Jr.,  John  J, 
Gardiner,  Harvey  C.  Horater,  Langdon 
W.  Kumler,  William  H.  McLellan,  Jr. 

Presto-Felt  Manufacturinfr  Co..  To- 
ledo, $10,000.  V.  H.  Christen.  M.  S. 
Christen,  ESdward  Rinderknecht,  L.  B. 
Alford,  Scott  Stahl. 

Shoot  Chocolate  Co.,  Cleveland.  $50,- 
000.  A.  B.  Oakes.  William  A.  McAfee, 
H.  B.  lindeman,  Lillian  A.  M.  Pejeau, 
R.  P.  Cunningham. 

Simmons  Milling  €o.,  Cincinnati. 
$50,000.  J.  S.  Simmons,  R.  S.  Sim- 
mons, Lillian  S.  Simmons,  William  M. 
Simmons.  Clara  8.  Simmons. 

<Savory  Cafeteria  Co.,  Cincinnati, 
$15,000.  Frank  W.  Daugherty.  Edna 
R.  Hauser,  James  A.  MIcDonald,  Mary 
M.  Fickers,  Leo  H.  Beckman. 

Shoe  Repair  Service  Co.,  Cleveland, 
$50,000.  James  L.  Lind,  Roscoe  M. 
E>wing,  J.  G.  Bingham,  Damas  Desnoy- 
ers.  H.  M.  Douda. 

Wadsworth  I.  O.  O.  D.  Tem>ple  Coo., 
Wadsworth.  $35,000.  J.  N.  Longacre. 
G.  A.  Chandler,  S.  H.  Krupp,  0.  C. 
Pixley,  C.  C.  Way. 

Tropical  Conserve  Co.,  Cleveland, 
$10,000.  L.  E.  SaulpauglL  iH.  V.  Stev- 
enson. H.  D.  Crawford,  H.  P.  Bell.  R, 
Komfeld.     (Fruits  and  fruit  land.) 

Ohio  Service  Sales  Co.,  Cleveland, 
$10,000.  Garrett  Stevens,  Rush  C.  Hen- 
derson, F.  W.  Poulson,  T.  P.  Walsh,  R, 
B.  Oliver. 
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Elmore  Stock  Faxms  Co.,  (Cleveland, 
475,000.  J.  H.  Uukrich,  L.  G.  Sears, 
C.  M.  iRoyce,  Charles  T.  Hird,  E.  J. 
Hart. 

S.  &  M.  Manufacturing  Co.,  Wapa- 
koneta,  $250,000.  Charles  N.  Stryker, 
Uoyd  E.  Maplethorpe,  Frank  W.  An^ 
drews,  Corwin  B.  Hamilton,  W.  T. 
Gopeland.     (Fire  extinguishers.) 

Wampum  Oil  Co.,  Akron,  |25,00O.  C. 
W.  McLaughlin,  Rolbert  J\  Coleman, 
Samuel  H.  Roberts,  John  A.  Brittain, 
Allan  F.  Ayers. 

Empire  Savings  and  Loan  Co.,  Cleve- 
land, 1100,000.  Herbert  S.  Chauncey, 
George  A.  Mundy,  Robert  W.  Crowler, 
A.  J.  Whitehead,  Adam  W.  Keene,  Wil- 
liam D.  Boger,  James  L.  Allen,  Joseph 
L.  Myers. 

Shenango  Valley  Water  Co.,  Toungs- 
town,  $25,000.  John  B.  Morgan,  H.  L. 
Beard,  J.  W.  Powers,  Peter  Benson, 
Lloyd  L.  Loveland. 

Snearer  Furniture  Co.,  Cleveland, 
$30,000.  William  C.  Keough,  M.  M. 
Roche,  B.  Brabeck,  L.  Leppla,  C.  Shire- 
man. 

Farmers'  Grain  Co.,  Bluffton,  $20,- 
000.  Sidney  Huber,  Ellas  Stettler,  L. 
A.  Oberly,  L.  S.  Hochstettler,  J.  O. 
Hochstettler. 

Brownlie  Sales  Co.,  Toungstown, 
$10,000.  J.  G.  Brownlie,  Gladys  J. 
Brownlie,  G.  H.  Brownlie,  Grace  E. 
Sheldon,  A.  G.  Maguire.  (Multigraph- 
Ing,  office  supplies,  etc.) 

Cohasset  Realty  Co.,  Youngstown 
$150,000.  A.  E.  Reinmann,  R.  H.  Mc 
Carty,  John  Ruffalo,  Charles  F.  Mc 
Call,  J.  B.  Detchon,  L.  E.   Moreman 

C.  B.  GKlingensmith,  B.  M.  Campbell 

Carbone  Realty  Co.,  Touungstown 
$10,000.  Vincent  Carbone,  Marie  Car 
bone,  Vincent  Damiano,  Angelo  Sol 
pietros,  William  S.  Guerrerl. 

C.  Bradley  Cunningham  Co.,  Cleve- 
laivd,  $10,000.  C.  Bradley  Cuunning- 
ham.  Lb  R.  Canfleld,  N.  J.  Norris,  G.  G. 
Murphy,  W.  A.  Mcllrath. 

HaipUton  Service  Co.,  Hamilton,  $1,- 
000.  Robert  B.  Freer,  Joseph  L.  Lack- 
ner.  Constant  Southworth,  Frank  H. 
Harvey,  Stuart  B.  Sutphin. 

Mahoning  Auto  Sales  Co.,  Youngs- 
town,$15,000.  John  Cronin,  C.  R.  StuU, 
Michael  Shea,  J.  W.  McCartney,  Pat- 
rick A.  Lavln. 

Polk  Elevator  Co.,  Polk,  $15,000.    H. 

D.  Ungle,  H.  Hillis  Cunningham, 
Thomas  Osbum,  L.  H.  Smalley,  C.  C. 
Painter,  H.  J.  Welch. 


West  End  Garage  Co.,  New  Philadel- 
phia, $100,000.  J.  Harry  Miller,  Chas. 
HumphreviHe,  Edgar  H.  Miller,  Robert 
N.  Wilkin,  Aaron  Wenger. 

Olanda  Co.,  Youngstown,  $25,000.  J. 
£1  Sprankle,  C.  W.  StiUson,  Bert  G. 
Daugherty,  A.  L.  Gunctner,  James  J. 
Dalzell.     (Real  estate.) 

Sivert  Realty  &  Improvement  Co., 
Akron,  $5,000.  Clara  Sivert,  Jacob  Si- 
vert, C.  W.  Chorpening,  W.  B.  Mc- 
Cleary,  Edjrth  McCleary. 

Viering-Waxner  Real  Estate  Co.,  Ak- 
ron, $5,000.  Homer  £1  Warner,  Mai^ 
that  E.  Warner,  Leah  E.  Silvemail, 
Charles  T.  Viering,  'IPearl  M.  Warner. 

HiUcrest  Building  Co.,  Cleveland, 
$10,000.  A.  H.  Gillmore,  E.  W.  Schel- 
lentrager,  H.  L.  Smith,  H.  H.  Bell,  H. 
P.  Ball. 

Market  (Realty  and  Storage  Co.,  Day- 
ton, $5,000.  Willard  A.  BarUett,  M.  E. 
iStauf,  Alford  Z.  Punk,  Fred  J.  Hughes, 
Frederick  W.  Howell. 

Coldwater  Equity  Exchange  Co., 
Coldrwater,  $50,000.  Frank  Coate,  Jo- 
seph Adams,  Joseph  J.  Willenborg,  O. 
S.  Ashcraft,  H.  N.  Coate. 

Suburban  Lumber  &  Supply  Co., 
Cleveland,  $50,000.  H.  Carl  Haag,  G. 
A.  Stockhaus,  E.  Oiler,  J.  H.  Tilden, 
Carl  F.  Hauschildt. 

Roto  Pneumatic  Co.,  Cleveland, 
$100,000.  W.  C.  Sly,  R.  J.  Emerich, 
Robb  O.  Bartholomew,  Edward  W. 
Leeper,  Neil  W.  McGlU. 

Reserve  Savings  &  Loan  Co.,  Cleve- 
land, $100,000.  E.  P.  Ransom,  E.  F. 
Heene,  C.  F.  Fuller,  Florence  Chapin, 
Alfred  Safran. 

Sunshine  Confectioners'  Supply  Co., 
Cleveland,  $20,000.  Ben  Goldenberg, 
S.  J.  Burger,  M.  S.  Stein,  J.  B.  Ctolden- 
berg,  B.  H.  Schwartz. 

New  York  Cheese  Co.,  Cleveland, 
$10,000.  Nathan  Horwitz,  Morris  L. 
Fineberg,  Isaac  Fineberg,  Isador  Kreit, 
Joseph  Mrgenstem. 

Carmel  Coal  Co.,  Lisbon,  $10,000. 
Frederick  L.  Reid,  H.  S.  Johnson,  B.  W. 
Johnson,  L.  R.  Lewis,  F.  J.  Moore. 

Myers  Crushed  Stone  Co.,  Ashland, 
$300,000.  R.  G.  Myers,  J.  W.  Myers, 
D.  N.  Myers,  E.  L.  Myers,  H.  S.  Myers. 

Dixie  Light  and  Power  Co..  Pen7«- 
burg,  $10,000.  B.  W.  King,  Fred  G. 
Leydorf,  Fred  E)ckel,  J.  J.  Heilman, 
Fred  Conklin,  George  B.  Schwind,  Con- 
rad Voland. 
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Common  wealth  Investment  Co.,  Ak- 
ron, $26,000.  Robert  Guinther,  Francis 
Seiberling,  Etta,  Hajnlen,  IRegina  Bran- 
nan,  W.  E.  Slabaugh. 

Dayton  Oo-operatlve  Development 
Co.,  Dayton,  $10,000.  Charles  W.  Wha- 
len,  Elmer  K.  Engle,  J.  €.  Gohn,  H.  E. 
Whalen,  Ralph  F.  Behrlnger. 

Rivercrest  Realty  Co.,  Toledo,  $20,- 
000.  Otto  L.  Hankinson,  Walter  L. 
Payne,  Neal  H.  Deeds,  K.  Risser,  Ll  G. 
Hankinson. 

McClain  Cloak  House  Co.,  Marion, 
$5,000.  Charles  W.  McClain,  Herbert 
L.  Roberts,  James  I.  Boulger,  David  T. 
Keating,  Lucille  Bergin. 

Wilmington  Crushed  Limestone  Co., 
Wilmington,  $60,000.  A.  J.  Wilson,  C. 
W.  Fisher,  H.  T.  Stlnson,  Milton  Ber- 
nard, M.  J.  Farquhar. 

M.  S.  Amor  Co.,  Cleveland,  $10,000. 
Max  M.  Dworken,  M.  T.  Amor,  I.  B. 
Abrams,  C.  L.  Leininger,  Alfred  L.  Gor- 
don.    (Groceries,  cigars,  etc.) 

National  Clothing  Co.,  Canton,  $20,- 
000.  Harry  S.  Sachs,  H.  A.  Greenber- 
ger,  M.  M.  Sachs,  Clara  Center,  Frank 
A.  Zink. 

Souer  Printing  Co.,  Cincinnati,  $10,- 
000.  Kathryn  Souer,  Charles  P.  Kile, 
Wm.  Gardewing,  Henry  J.  Fromhold, 
M.  F.  Galvin. 

Farber  Iron  Co.,  Columbus,  $20,000. 
Max  Farber,  Edwin  F.  Hoover,  Max  H. 
Gumble,  Benjamin  F.  Silberstein,  Rose 
Farber. 

Trumbull  Securities  Co.,  Warren, 
$200,000.  R.  B.  Wick,  O.  R.  Frlmmo- 
sey,  E.  N.  Miller,  H.  M.  Doolittle,  Geo. 
C.  Braden. 

Eastern  Auto^Radlator  Accessory 
Co.,  Cleveland,  $3,000.  Frank  S.  Wend- 
ling,  Nicholas  K  Wagner,  Fred  Soeder, 
Jr.,  H.  J.  Albrecht,  Herman  O.  Wend*- 
Ung. 

Purity  Milling  Co.,  Salem,  $20,000. 
O.  W.  Rechsteiner,  H.  E.  Rechsteiner, 
Louella  Bauman,  L.  H.  Harris,  H.  N. 
Loop. 

Victory  Motor  Sales  Co.,  E>ast  Liver- 
pool, $10,000.  H.  McHenry,  R.  McHen- 
ry,  Orman  Terry,  H.  B.  Fleming,  Ben 
L.  Bennett. 

Increases 

William  iDunbar  Co.,  Cleveland, 
$100,000  to  $250,000. 

Flndlay  Petroleum  Co.,  Flndlay, 
$50,000  to  $250,000. 

Ohio  Steel  Products  Co.,  Mineral 
Ridge,  $100,000  to  $400,000. 

Sixth  Street  Realty  Co.,  Cleveland, 
$16,000  to  $450,000. 


Fralley  Advertising  Co.,  Toungs- 
town,  $10,000  to  $50,000. 

D.  Herberich  Co.,  Akron,  $100,000  to 
$200,000. 

Akron  Homes  Co.,  Akron,  $125,000 
to  $200,000. 

Cadillac  Oil  Co.,  Cleveland.  $1,500.- 
000  to  $2,500,000. 

Louthan  Manufacturing  Co.,  East 
Liverpool.  $30,000  to  $60,000. 

Co-operative  Machinery  Co.,  Cleve- 
land, $10,000  to  $25,000. 

Pennsylvania  Rubber  &  Supply  Co., 
Cleveland,  $750,000  to  $1,000,000. 

Procter  ft  Gamble  Co.,  Cincinnati, 
$26,250,000  to  $72,000,000.    Preferred 

Warren  Building  ft  Investment  Co., 
Warreir,  $500,000  to  $950,000.  Prefer- 
red. 

Warren  Building  ft  Investment  Co., 
Warren,  $950,000  to  $1,00«,000.  Com- 
mon. 

Sachs  Shoe  Manufacturing  Co..  Cin- 
cinnati, $200,000  to  $300,000. 

General  Asphalt  Products  Co..  Cleve- 
land. $50,000  to  $100,000. 

Breece  Manufacturing  Co.,  Ports- 
mouth, $300,000  to  $500,000. 

France  Quarries  Co.,  Toledo,  $75,000 
to  $130,000. 

Peckham  Coal    and    Ice  Co.,  Troy, 

$150,000  to  $300,000. 

Urbana  Furniture  Co.,  Urbana,  $75.- 
OOO  to  $125,000. 

Pinta  Building  Co..  Elyria,  $15,000  to 

$25,000. 

Steubenville  Bank  and  Trust  Co.. 
Steubenville,   $125,000  to  $350,OQO. 

Berkner  Realty  Co..  Cleveland,  flO,- 
000  to  $400,000. 

Master  Products  Co..  Cleveland.  $10,- 
000  to  $50,000. 

Michigan  Oldsmobile  Co..  Cleveland, 
$250,000  to  $350,000. 

Cleveland-Texas  Oil  Co.,  Cleveland, 
$10,000  to  $2>5.000. 

Warren  Guaranteed  Mortgage  Co.. 
Warren.  $850,000  to  $1,000,000.  (Com- 
mon.) * 

Warren  Guaranteed  Mortgage  Co., 
Warren,  $500,000  to  $850,000.  (Prefer- 
red.) 

C.  O.  Wells  Creamery  Co.,  Crestline, 
$12,000  to  $32,000. 

C.  O.  Wells  Creamery  Co.,  Crestline, 
$20,000  to  $12,000. 

Deereaae 
H.  S.  Weil  Co..  Cleveland.  $10,000  to 

$7,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1722— In  the  Matter  of  the  Joint  Application  of  The  Che8a- 
peake  and  Potomac  Telephone  Company  of  West  Virginia,  (Suc- 
cessors to  The  Central  District  Telephone  Company)/ and  The 
Peoples  Telephone  Company,  for  the  Approval  of  an  Agree- 
ment for  the  Interchange  of  Traffic  Between  the  Two  Companies. 
— ^Prayer  Granted. 


(Dated  July  23,  1919.) 

This  day  (the  Commission  deeming  a  hearing  thereupon  to 
be  unnecessary),  this  matter  came  on  for  final  consideration  upon 
the  joint  application  of  The  Chesapeake  and  Potomac  Telephone 
Company  of  West  Virginia  (a  corporation  organized  under  the 
laws  of  West  Virginia  and  duly  authorized  to  do  business  in  the 
State  of  Ohio,  and  the  successor  of  The  Central  District  Telephone 
Company,  heretofore  the  owner  and  operator  of  a  certain  tele- 
phone system,  a  -psLtt  of  which  was  and  is  located  within  Ohio), 
and  The  Peoples  Telephone  Company  (a  corporation  organized 
and  existing  under  the  laws  of  Ohio,  with  its  principal  office  at 
Bartlett,  Ohio),  asking  the  approval,  by  this  Commission,  of  the 
making  by  said  parties,  on  the  twenty-second  day  of  January, 
1918,  of  a  certain  contract,  providing,  among  other  things,  for 
the  retention  of  the  physical  connection  then  existing  between 
their  respective  systems  and  the  continued  interchange  of  service 
thereby. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon and  for  the  purposes  of  this  proceeding,  that  the  convenience 
of  the  public  will  be  promoted  by  the  retention  of  said  physical 
connection  and  the  continued  interchange  of  service  by  the  ap- 
plicants, and  that  the  public  thereby  will  be  furnished  adequate 
service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge  there- 
for, and  is  satisfied  that  consent  and  authority  for  the  retention 
of  said  physical  connection  and  the  continued  interchange  of 
service  thereby  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Chesapeake  and  Potomac  Telephone 
Company  of  West  Virginia  (as  successor  of  The  Central  District 
Telephone  Company),  and  said  The  Peoples  Telephone  Company 
(of  Bartlett,  Ohio),  be,  and  hereby  they  are  authorized  to  retain 
the  physical  connection  between  their  respective  systems  and  to 
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continue  to  interchange  service  as  provided  by  law.  It  is  further 
Ordered,  That  nothin^r  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service,  nor  shall  the  findings  hereinbefore  set 
forth  as  to  rates  and  service  be  binding  upon  this  Commission  in 
any  future  proceeding  involving  said  matters. 

No.  1703 — In  the  Matter  of  the  Joint  AppUcation  for  the  Ap- 
proval of  the  Sale  of  the  Gas  Lines  in  the  Villages  of  Stewart 
and  Guysville,  Athens  County,  Ohio,  by  W.  H.  Leeper  to  The 
Stephens  Gas  Company,  a  Partnership.    Prayer  Granted. 


(Dated  July  7,  1919.) 

This  day,  the  Commission  deeming  a  hearing  thereupon  to 
be  unnecessary,  this  matter  came  on  for  final  consideration  upon 
the  joint  application  of  one  W.  H.  Leeper,  and  E.  L.  Stephens  and 
L.  Stephens,  of  Marietta,  Ohio,  partners  doing  business  under  the 
name  of  The  Stephens  Gas  Company,  asking  the  consent  to  and 
approval,  by  this  Commission,  of  the  sale  by  the  former  and  the 
purchase  by  the  latter,  on  or  about  May  15,  1918,  of  the  gas  lines 
in  the  villages  of  Stewart  and  Guysville,  Athens  county,  Ohio. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  filed  herein  and 
its  independent  investigation  and  inquiry  thereupon,  and  for  the 
purposes  of  this  proceeding,  that  the  convenience  of  the  public 
was  promoted  by  such  purchase  and  sale  of  utility  property,  and 
that  the  public  thereby  will  receive  adequate  service  for  a  reason- 
able and  just  rate  or  charge  therefor,  and  is  satisfied  that,  in  so 
far  as  it  has  authority  so  to  do,  it  should  now  formally  approve 
such  purchase  and  sale  of  said  property.    It  is,  therefore. 

Ordered,  That,  in  so  far  as  it  has  the  authority  so  to  do,  this 
Commission  do  now,  and  hereby  formally  approve  the  sale,  by 
W.  H.  Leeper,  on  or  about  May  15,  1918,  of  the  gas  lines  in  the 
villages  of  Stewart  and  Guysville,  Athens  county,  Ohio,  to  E.  L. 
Stephens  and  L.  Stephens,  of  Marietta,  Ohio,  partners  doing  busi- 
ness under  the  name  of  The  Stephens  Gas  Company,  and  the  pur- 
chase thereof  by  said  E.  L.  Stephens  and  L.  Stephens,  partners 
doing  business  under  the  name  of  The  Stephens  Gas  Comipany. 
It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  shall  not  be  binding  upon  this  Commission  in  any 
future  proceeding  involving  said  matters. 


ATTORNEY  GENERAL 


A  Foreigii  Trust  Company  Which  has  Been  Appointed  as  Ezecator 
or  Administrator  by  the  Courts  of  Some  Other  State,  as  Pro- 
vided  by  Law,  When  the  Decedent  was  a  Resident  of  Snch 
State  at  the  Time  of  His  Death,  May  Qualify  as  Executor  or  Ad- 
ministrator of  Property  in  This  State,  Acquire,  Hold  or  Trans- 
fer Title  to  Lands  or  Other  Property  Therein,  as  Trustee^  to 
Secure  Any  Bond,  Note  or  Other  Obligation,  or  Certify  Thereto 
Without  Making  a  Deposit  With  the  Treasurer  of  State,  Paying 
a  Fee,  Complying  With  the  General  Laws  as  to  Admissions  of 
Toreign  Corporations  to  do  Business,  Making  Reports  to  the  Tax 
Commission,  Securing  a  Certificate  From  the  Superintendent  of 
Banks,  Provided  the  Laws  of  Such  State  (Where  Decedent  Re- 
sided at  the  Time  of  His  Death)  Give  Equal  Privileges  to  Trust 
Companies  Organized  and  Doing  Business  Under  the  Laws  of 
This  State.— With  the  Above  Exception,  Foreign  Trust  Com- 
panies Which  Have  Not  Been  Admitted  to  do  Business  in  Ohio, 
in  Accordance  with  the  Provisions  of  Law  in  Force,  Prior  to  the 
Taking  Effect  of  House  Bill  200,  Must  Comply  with  the  General 
Laws  Relating  to  the  Admission  of  Foreign  Corporations  (Sec- 
tions 178,  et  seq.  and  183,  et  seq) ;  Must  Have  a  Paid-in  Capital 
of  at  Least  $100,000.00;  Must  Deposit  with  the  Treasurer  of 
State  that  Sum  in  Cash  or  in  the  Approved  Designated  Securi- 
ties; Must  Secure  From  the  Secretary  of  State  a  Certificate  of 
Admission  to  do  Business,  and  File  it.  With  a  Certified  Copy  of 
the  Last  Published  Statement  Made  by  it  and  Filed  with  the 
Pr«H>er  Department  of  State  in  Which  it  is  Organized  and  Do- 
ing Business,  with  the  Superintendent  of  Banks;  Must  Secure 
His  Approval  of  Such  B<mds  and  Securities  and  His  Certificate 
of  that  Fact  to  the  Treasurer  of  State;  Must  Pay  Him  a  License 
Fee  of  $100.00  for  the  Privilege  of  Transacting  Business  for  a 
Period  of  One  Year.— To  Obtain  a  Renewal  of  its  Certificate,  it 
Must  Make  the  Required  Annual  Report  to  the  Tax  Commission, 
Provided  by  Section  5499,  Obtain  Its  Certificate  that  Such  Re- 
port has  Been  Filed  and  the  Franchise  Tax  Calculated  Thereon 
Paid,  File  This  Certificate  With  a  Copy  of  Its  Last  Published 
Statement,  With  the  Superintendent  of  Banks,  and  Pay  Him  a 
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Fee  of  $100.00. — ^Foreign  Trust  Companies  Not  Comprehended 
in  Paragraph  1,  Admitted  to  do  Business  in  the  State  Prior  to 
the  Taking  Effect  of  House  Bill  200,  are  Subject  to  All  the  Above 
Requirem^its  Mentioned  in  Paragr^h  2,  Excepting  the  Com- 
pliance with  the  General  Laws  Relating  to  the  Admission  of  For- 
eign Corpoi^ationSy  the  Obtaining  of  a  Certificate  to  that  Effect, 
Filing  it  with  the  Superintendent  of  Banks,  the  Securing  of  a 
Further  Certificate  of  His  Approval  of  its  Deposit,  and  the  Pay- 
ment of  an  Initial  License  Fee  of  One  Hundred  Dollars.  At  the 
(Expiration  of  the  Period  for  Which  it  is  Now  Licensed,  Such 
Fee  of  $100.00  is  Payable  for  the  PrivUege  of  Doing  Business 
for  Another  Year. 


No.  527— (Opinion  Dated  July  28,  1919). 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:  You  have  addressed  to  me  a  letter  containing  the 
following  inquiries: 

''1.  What  is  necessary  in  the  case  of  a  foreign  trust  com- 
pany desiring  to  execute  a  trust  in  this  state  created  under  a 
foreign  will,  in  which  foreign  will  said  trust  company  is  named 
as  trustee,  for  me  to  issue  a  certificate  as  provided  in  the  new- 
banking  act? 

**2.  Do  you  understand  that  the  new  banking  act,  espe- 
cially Section  710*152,  applies  to  a  foreign  trust  company  al- 
ready doing  business  in  Ohio  as  trustee  under  a  foreign  will  ? 

"3.  In  Section  710-151  of  the  new  banking  law  it  is  pro- 
vided that  'every  foreign  trust  company  shall,  upon  being  ad- 
mitted to  do  business  within  this  state  as  otherwise  provided 
by  law,  file  a  certified  copy,'  etc.,  etc. 

"4.  What  do  the  words  'otherwise  provided  by  law,'  re- 
fer to?  Do  tiie  words  'otherwise  provided  by  law'  refer  to 
Section  710-150,  or  to  some  other  section?" 

Your  questions  make  necessary  a  consideration  of  Sections 
710-17C,  710-150,  710-151,  710-152,  710-153  and  710-154,  G.  C, 
which  are  a  part  of  H.  B.  No.  200,  revising  and  codifying  the  bank- 
ing laws  of  the  state    They  are  as  follows: 

"Sec.  710-17.  ♦  *  (c)  Each  foreign  trust  company  desir- 
ing and  intending  to  do  business  in  this  state  shall  annually 
pay  to  the  superintendent  of  banks  a  fee  of  one  hundred  dol- 
lars for  issuance  to  it  of  a  certificate  authorizing  it  to  transact 
business  in  this  state,  and  such  fees  shall  be  paid  before  such 
certificate  is  issued.  *  *" 

Sec.  710-150.    No  trust  company,  or  corporation,  either 

jforeign  or  domestic  doing  a  trust  business  shall  accept  trusts 

which  may  be  vested  in,  transferred  or  committed  to  it  by  a 
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person,  firm,  association,  corporation,  court  or  other  authority, 
of  property  within  this  state,  until  its  paid  in  capital  is  at  least 
one  hundred  thousand  dollars,  and  until  such  corporation  has 
deposited  with  the  treasurer  of  state  in  cash  the  sum  of  one 
hundred  thousand  dollars,  except  that  the  full  amount  of  such 
deposit  by  such  corporation  may  be  in  bonds  of  the  United 
States,  or  of  this  state  or  any  municipality  or  county  therein, 
or  of  any  other  state  or  any  municipality  or  county  therein, 
or  in  the  first  mortgage  bonds  of  any  railroad  corporation 
that  for  five  years  last  past  has  earned  at  least  five  per  cent  on 
its  issued  and  outstanding  capital  stock,  which  securities  and 
the  sufficiency  thereof  shall  be  approved  by  the  superintendent 
of  banks.  From  time  to  time  said  treasurer  shall,  with  the 
approval  of  the  superintendent  of  banks,  permit  withdrawals 
of  such  securities  or  cash,  or  part  thereof,  upon  deposit  with 
him  and  approval  of  the  superintendent  of  banks,  of  cash  or 
other  securities  of  the  kind  heretofore  named,  so  as  to  main- 
tain the  value  of  such  deposits  as  herein  provided,  and  so  long 
as  it  continues  solvent  he  shall  permit  it  to  collect  the  interest 
on  its  securities  so  deposited/' 

"Sec.  710-151.  Every  foreign  trust  company  shall,  upon 
being  admitted  to  do  business  within  this  state  as  otherwise 
provided  by  law,  file  a  certified  copy  of  its  certificate  of  admis- 
sion with  the  superintendent  of  banks,  together  with  a  certi- 
fied copy  of  the  last  published  statement  made  by  it  and  filed 
with  the  proper  department  of  the  state  in  which  it  is  organ- 
ized and  doing  business,  and  upon  approval  thereof  and  of  the 
funds  and  securities  to  be  deposited  as  in  the  preceding  section 
provided,  he  shall  certify  that  fact  to  the  treasurer  of  state, 
and  upon  deposit  of  such  funds  and  securities  with  the  treas- 
urer of  state  the  superintendent  of  banks  shall  thereupon,  and 
upon  the  payment  of  a  license  fee  of  one  hundred  dollars  there- 
for, license  said  trust  corfipany  to  transact  business  within  this 
state  for  the  period  of  one  year  thereafter." 

"Sec.  710-152.  Every  foreign  trust  company  doing  a 
trust  business  in  this  state  shall  annually  within  thirty  days 
after  complying  with  all  the  provisions  of  law  in  relation  to 
foreign  corporations  transacting  business  within  this  state, 
file  with  the  superintendent  of  banks  a  certificate  of  the  tax 
commission  of  Ohio  as  to  such  compliance  together  with  a  copy 
of  the  last  published  statement  of  said  corporation,  and  if  such 
trust  company  is  not  in  default  as  to  any  trust  matter  or  es- 
tate within  this  state,  the  superintendent  of  banks  shall  there- 
upon, and  upon  pajnnent  of  a  fee  of  one  hundred  dollars  there- 
for, license  said  corporation  to  transact  business  within  this 
state  for  a  further  period  of  one  year." 

"Sec.  710-153.  The  superintendent  of  banks  shall  have 
the  right  to  examine,  by  any  deputy,  examiner  or  person  espe- 
cially appointed  for  that  purpose,  the  books  or  affairs  of  any 
foreign  trust  company,  or  any  corporation  doing  a  trust  busi- 
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ness,  as  to  any  and  all  matters  relating  to  any  trust,  estate  or 
property  within  this  state  and  concerning  which  such  trust 
company  is  acting  in  a  trust  or  representative  capacity,  the  ex- 
pense of  which  shall  be  charged  to  and  paid  by  such  trust  com- 
pany." 

"Sec.  710-154.  No  such  trust  company,  foreign  or  do- 
mestic, authorized  to  accept  and  execute  trusts,  either  directly 
or  indirectly  through  any  officer,  agent  or  employe  thereof, 
shall  certify  to  any  bond,  note  or  other  obligation  to  evidence 
debt,  secured  by  any  trust  deed  or  mortgage  upon  or  accept 
any  trust  concerning  property  located  wholly  or  in  part  in  this 
state,  without  complying  with  the  provisions  of  Sections  150, 
151  and  152  of  this  act.  But  nothing  herein  contained  shall 
prevent  a  foreign  corporation  from  qualifying  as  executor  or 
administrator  of  property  in  this  state,  after  appointment  as 
executor  or  administrator  by  the  courts  of  any  other  state 
as  provided  by  law,  when  the  decedent  was  a  resident  of  such 
state  at  the  time  of  his  deatii,  or  from  acquiring,  holding  or 
transferring  title  to  lands  or  other  property  within  this  state 
as  trustee  to  secure  any  bond,  note  or  other  obligation  afore- 
said, or  from  certifying  thereto,  but  provided  always,  that  by 
the  laws  of  such  other  state  a  trust  company  organized  and  do- 
ing business  under  the  laws  of  this  state  shall  have  equal  privi- 
leges as  to  any  similar  estate,  deed  or  trust  of  property  in  such 
otiier  state." 

I  have  given  an  unusual  amount  of  consideration  to  the  above 
provisions  of  law  and  other  statutes  which  may  shed  light  on 
their  construction,  not  only  because  the  state  is  interested  in  the 
proper  regulation  of  institutions  with  which  its  citizens  transact 
business  and  in  the  revenues  provided,  but  for  the  further  reason 
that  a  mistaken  interpretation  of  the  act  might  in  the  future  re- 
sult in  controversies  between  foreign  trust  companies  and  their 
clients,  and  litigation  between  others  with  whom  they  may  have 
dealt;  cloud  the  title  to  real  estate  which  they  may  have  adminis- 
tered, and  jeopardize  the  claims  of  those  who  may  have  acquired 
property  through  proceedings  to  which  they  were  parties. 

In  other  words,  trust  companies,  on  account  of  the  obligations 
which  they  may  incur  and  their  responsibility  to  their  clients,  and 
for  the  sake  of  the  security  of  titles  derived  from  or  through  them, 
are  as  vitally  concerned  as  the  state  and  its  citizens  in  its  proper 
compliance  with  the  provisions  of  these  laws.  For  example,  if  a 
foreign  trust  company  is  subject  to  the  provisions  of  Section  178, 
G.  C,  and  fails  to  comply  therewith,  it  cannot  maintain  an  action 
on  its  contracts  in  Ohio.  What  rights  those  in  privity  with  it  or 
with  whom  it  had  dealt  would  have,  is  a  question  prolific  of  liti- 
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gation.  Illustrations  of  the  types  of  questions  arising  from  the 
diverse  views  of  courts  are  afforded  by  the  following  cases  copi- 
ously annotated: 

Edison  Gen.  Elec.  Co.  v.  Canadian  Pacific  Navigation  Co., 
24  L.  R.  A.,  315. 

Tri-State  Amusement  Co.  v.  Forest  Park  Highlands  Amuse- 
ment Co.,  4  L.  R.  A.  (N.  S.),  688. 

Fruin-Colnon  Contracting  Co.  v.  Chatterson,  40  L.  R.  A. 
(N.  S.),  857. 

Tarr  v.  Western  Loan  &  Sav.  Co.,  21  L.  R.  A.  (N.  S.),  707. 

Strampe  v.  Minn.  Farmers'  Mut.  Ins.  Co.,  26  L.  R.  A.  (N. 
S.),  999. 

Mahar  v.  karrington  Park  Villa  Sites,  38  L.  R.  A.  (N.  S.) , 
211. 

Model  Heating  Co.  v.  Magarity,  L.  R.  A..  1915B,  p.  665. 

Palm  Vacuum  Cleaner  Co.  v.  Bjomstad,  L.  R.  A.,  1917C,  p. 
1012. 

Having  the  consequences  of  a  wrong  interpretation  of  these 
statutes  fully  in  view,  I  shall  proceed  to  give  you  what  I  consider 
to  be  a  safe  conclusion,  so  that  there  will  be  no  risk  to  the  state 
or  its  citizens  or  to  the  trust  companies  in  following  it. 

It  must  be  frankly  stated  that  the  law  upon  the  question  as  to 
how  a  foreign  trust  company  should  qualify  to  do  business  in  Ohio 
is  now  in  a  state  of  great  uncertainty.  Prior  to  the  enactment  of 
H.  B.  No.  200  it  had  been  held,  and  I  think  properly,  that  such 
trust  companies,  to  be  qualified,  must  have  had  a  paid-in  capital 
of  at  least  one  hundred  thousand  doUars ;  must  have  deposited  with 
the  treasurer  of  state,  in  cash  or  designated  bonds,  not  less  than 
fifty  thousand  nor  more  than  one  hundred  thousand  dollars,  and 
must  have  paid  a  fee  of  fifty  dollars  to  the  superintendent  of  banks 
for  the  issuance  to  it  of  a  certificate  authorizing  it  to  transact  busi- 
ness. The  provisions  as  to  the  amount  of  its  capital  and  re- 
quired deposits  were  found  in  Sections  9778  and  9779,  G:  C.  These 
two  sections  have  been  repealed  by  H.  B.  No.  200. 

Section  736,  paragraph  (c) ,  as  amended  May  20,  1915,  was  as 

f olIO¥rs : 

"Each  foreign  trust  company  desiring  and 'intending  to 
do  business  in  this  state  shall  pay  to  the  superintendent  Of 
banks  a  fee  of  fifty  dollars  for  issuance  to  it  of  a  certificate 
authorizing  it  to  transact  business  in  this  state.  Such  fee  to 
be  paid  before  such  certificate  is  issued.'' 

This  section  has  also  been  repealed. 

My  predecessor,  in  Opin.  of  Atty.  Gen.,  1917,  Vol.  II,  p.  1296, 
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held  that  it  was  not  necessary  for  a  foreign  trust  company  to  com- 
ply with  Section  178  or  183,  G.  C,  which  are  the  general  statutes 
applicable  to  the  admission  of  foreign  corporations  to  do  business  in 
the  state.  The  attorney  general  reached  that  conclusion  because 
of  the  special  provision  of  Section  736,  paragraph  (c),  above 
quoted.  He  suggested  the  query  as  to  what  would  constitute  do- 
ing business  by  a  foreign  trust  company,  but  refrained  from  ex- 
pressing an  opinion  on  it. 

In  Vol.  II  of  Ann.  Rep.  of  Atty.  Gen.  for  1914,  p.  1636,  the  fol- 
lowing syllabus  appears: 

"Where  a  foreign  trust  company  has  been  appointed  un- 
der a  foreign  will  and  under  a  deed  of  trust  made  by  a  non- 
resident, and  has  been  appointed  by  an  Ohio  court  as  trus- 
tee to  fill  a  vacancy  caused  by  the  death  of  a  trustee  named 
in  the  will,  all  that  is  necessary  for  such  a  trust  company  to 
qualify  in  Ohio,  so  that  it  may  pass  title  to  real  estate,  is  to 
make  a  deposit  in  the  manner  provided  under  Section  9778, 
General  Code,  and  pay  the  fees  required  under  Section  736, 
General  Code,  paragraph  c." 

In  the  opinion  the  attorney  general  refers  to  Section  178,  G.  C, 

which  is  as  follows: 

"Sec.  178.  Before  a  foreign  corporation  for  profit  trans- 
acts business  in  this  state,  it  shall  procure  from  the  secretary 
of  state  a  certificate  that  it  has  complied  with  the  require- 
ments of  law  to  authorize  it  to  do  business  in  this  state,  and 
that  the  business  of  such  corporation  is  to  be  transacted  in 
this  state,  is  such  as  may  be  lawfully  carried  on  by  a  corpora- 
tion organized  under  the  laws  of  this  state  for  such  or  similar 
business,  or  if  more  than  one  kind  of  business,  by  two  or  more 
corporations  so  incorporated  for  such  kinds  of  business  exclu- 
sively. No  such  foreign  corporation  doing  business  in  this 
state  without  such  certificate  shall  maintain  an  action  in  this 
state  upon  a  contract  made  by  it  in  this  state  until  it  has  pro- 
cured such  certificate.  This  section  shall  not  apply  to  foreign 
banking,  insurance,  building  and  loan,  or  bond  investment  cor- 
porations." 

He  states  that  the  facts  presented  to  him  did  not  show  the  trust 
company  to  be  "doing  business"  in  the  state,  and  further  observes 
that  a  foreign  trust  company  is  a  banking  corporation  and  within 
the  exception  in  the  statute.  A  similar  conclusion  might  be 
drawn  from  a  reading  of  Section  710-2,  which  provides  that  unless 
the  context  otherwise  requires,  the  term  ''bank."  as  used  in  the 
act,  shall  include  trust  companies. 

Section  178,  G.  C,  as  quoted  above,  has  not  been  amendedi 
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Therefore  we  must  still  consider  the  exception  to  which  attention 
was  called,  along  with  the  classification  of  trust  companies  with 
banks. 

Section  188,  G.  C,  provides  for  the  filing  of  a  statement  by  a 

foreign  corporation  of: 

''1.  The  number  of  shares  of  authorized  capital  stock  of 
the  corporation  and  the  par  value  of  each  share. 

2.  The  name  and  location  of  the  ofiice  or  offices  of  the 
corporation  in  Ohio  and  the  names  and  addresses  of  the  offi- 
cers or  agents  of  the  corporation  in  charge  of  its  business  in 
Ohio. 

3.  The  value  of  the  property  owned  and  used  by  the  cor- 
poration in  Ohio,  where  situated,  and  the  value  of  the  prop- 
erty of  the  corporation  owned  and  used  outside  of  Ohio. 

4.  The  proportion  of  the  capital  stock  of  the  corporation 
represented  by  property  owned  and  used  and  by  business 
transacted  in  Ohio." 

Upon  this  statement  and  other  facts  coming  to  his  knowledge, 
Vae  secretary  of  state  calculates  a  franchise  fee. 

By  Section  188,  G.  C,  a  foreign  banking  company  is  excepted 
from  the  provisions  of  Sections  183  to  187,  inclusive. 

What  we  have  to  consider  now  is,  have  those  exceptions  been 
modified  or  repealed  in  part  by  H.  B.  No.  200,  so  that  foreign  trust 
companies  must  comply  with  Sections  178  and  183,  G.  C.? 

Section  710-17,  paragraph  (c),  is  unambiguous  and  provides 
that  a  foreign  trust  company  shall  pay  to  the  superintendent  of 
banks  one  hundred  dollars  for  a  certificate  authorizing  it  to  trans- 
act business  in  the  state. 

Section  710-150,  G.  C,  provides  that  no  trust  company  "do- 
ing a  trust  business"  shall  accept  trusts  in  the  state  until  its 
paid-up  capital  is  at  least  one  hundred  thousand  dollars  and  it  has 
made  the  required  deposit  with  the  treasurer  of  state.  Observe 
that  this  provision  runs  against  a  trust  company  "doing  business." 
It  does  not  say  doing  business  within  the  state.  Therefore  I  con- 
clude that  (disregarding  for  the  present  an  exception  hereinafter 
to  be  referred  to)  Section  710-150,  G.  C,  must  be  complied  with 
by  a  foreign  trust  company  accepting  a  trust,  whether  the  trans- 
action in  which  it  is  engaged  amounts  to  doing  business  or  not. 

Section  710-151  provides  that  every  foreign  trust  company 
shall,  upon  being  admitted  to  do  business  in  this  state  "as  others 
wise  provided  by  law,"  file  a  certified  copy  of  its  certificate  of  ad- 
mission with  the  superintendent  of  banks.    The  latter  must  ex- 
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amine  its  certificate  and  statement,  approve  the  funds  and  securi- 
ties  deposited  and  certify  the  fact  of  such  aj^roval  to  the  treas- 
urer of  state,  and,  upon  the  payment  to  him  of  a  fee  of  one  hundred 
dollars,  license  said  company  to  transact  business  within  the  state 
for  a  period  of  one  year. 

What  is  the  force  of  the  language  ''upon  being  admitted  to  do 
business  within  this  state  as  otherwise  provided  by  law,''  as  ai>- 
pearing  in  Section  710-151,  G.  C?  This  question  must  be  deter- 
mined because  the  right  of  a  trust  company  to  accept  and  execute 
trusts  or  certify  to  any  obligation  to  evidence  debt  is  made  de- 
pendent in  Section  710-154  upon  a  compliance  with  the  provisions 
of  Section  710-151. 

As  I  said  above,  prior  to  the  enactment  of  the  statutes  in 
question,  a  foreign  trust  company  received  its  certificate  of  admis- 
sion from  the  superintendent  of  banks.  Now,  however,  in  pre- 
senting itself  for  a  license  to  that  officer,  it  must  submit  to  him 
certified  copy  of  its  certificate  of  admission  to  do  business. 

Unless  we  are  to  construe  the  language  quoted  out  of  the 
statute  entirely,  it  must  have  reference  to  a  certificate  obtained 
from  the  secretary  of  state.  There  could  be  no  other  source  from 
which  such  a  certificate  could  be  obtained  prior  to  the  applica- 
tion to  the  banking  department  for  a  license. 

If,  then,  it  is  necessary  to  obtain  a  certificate  of  admission 
from  the  secretary  of  state,  manifestly  there  must  be  compliance 
with  the  provisions  of  Sections  178,  179,  180  and  183,  G.  C.  To 
reach  this  conclusion,  the  exemptions  of  Sections  178  and  188,  G. 
C,  to  which  reference  was  made  above,  of  foreign  banking  cor- 
porations, must  be  disregarded.  I  am  of  the  opinion  that  this 
view  must  be  accepted.  To  hold  otherwise,  would  be  to  eliminate 
from  consideration  entirely  the  portion  of  Section  710-151  above 
quoted.  That  section  seems  to  provide,  then,  that  a  foreign  trust 
company  must  (1)  comply  with  the  general  laws  relating  to  the 
admission  of  foreign  corporations  to  do  business  in  Ohio  and  ob- 
tain a  certificate  to  that  effect  from  the  secretary  of  state;  (2) 
file  this  certificate,  with  a  certified  copy  of  its  last  published  state- 
ment, with  the  superintendent  of  banks ;  and  (3)  pay  the  latter  a 
license  fee  of  one  hundred  dollars  when  he  has  approved  the  se- 
curities deposited  with  the  treasurer  of  state,  and  certify  the  fact 
of  such  approval  to  that  officer. 

Section  710-152,  G.  C,  relates  to  the  procedure  necessary  on 
the  part  of  a  foreign  trust  company  subsequent  to  its  admission  to 
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do  business  in  the  state.  It  is  required  to  "annually  within  thirty 
days  after  complying  with  all  the  provisions  of  law  in  relation  to 
foreign  corporations  transacting  business  within  this  state»  file 
with  the  superintendent  of  banks  a  certificate  of  the  tax  commis- 
sion of  Ohio  as  to  such  compliance,"  etc  If  the  superintendent 
finds  that  there  has  been  no  default  upon  its  part  as  trustee,  he  is  to 
license  it  to  transact  business  within  the  state  for  a  further  period 
of  one  year,  upon  payment  of  a  fee  of  one  hundred  dollars. 

What  is  meant  by  complying  with  ''all  the  provisions  of  law  in 
relation  to  foreign  corporations  transacting  business  within  this 
state?"  And  what  certificate  shall  the  tax  commission  make  as  to 
such  compliance  ?  Heretofore  the  latter  has  exercised  no  such  func- 
tion. In  my  opinion  this  section  brings  these  foreign  trust  com- 
I>anies  within  the  provisions  of  Sections  5499,  et  seq.  General  Code, 
which  require  each  foreign  cofporation  for  profit,  doing  business  in 
the  state,  to  make  a  report  to  the  tax  commission  during  the  month 
of  July,  containing  the  information  specified  in  Section  5501  Gen- 
eral Code.  Prom  this  report  and  other  facts  coming,  to  its  knowl- 
edge, the  commission  must  on  the  first  Monday  of  September  deter* 
mine  the  proportion  of  the  authorized  capital  stock  of  the  company 
represented  by  its  property  and  business  in  this  state.  Using  this 
calculation,  th^  auditor  must  charge  a  franchise  fee  of  three-twen- 
tieths of  one  percent  upon  the  proportion  of  the  authorized  capital 
stock  of  the  corporation  represented  by  the  property  owned  and 
used  in  business  transacted  in  the  state.  Such  fee  shall  not  be  less 
than  ten  dollars  in  any  case,  and  shall  be  payable  to  the  treasurer  of 
state  on  or  before  the  first  day  of  the  following  December. 

If  we  are  not  to  adopt  this  view,  we  must  disregard  the  pro- 
vision of  Section  710-152  General  Code,  which  requires  compliance 
with  all  the  provisions  of  law  in  relation  to  foreign  corporations 
transacting  business  within  the  state  and  a  certificate  of  the  tax 
commission  as  to  such  compliance.  Here  we  ought  to  consider  for 
a  moment  Section  5508  General  Code,  which  has  not  been  directly 
repealed. 

"Sec.  5508.  All  foreign  corporations,  and  the  ofiicers  and 
agents  {hereof,  doing  business  in  this  state,  shall  be  subjected 
to  all  the  liabUities  and  restrictions  that  are,  or  may  be  im- 
posed upon  corporations  of  like  character,  organized  under 
the  laws  of  this  state,  and  shall  have  no  other  or  greater  pow- 
ers. Every  contract  made  by  or  on  behalf  of  any  such  foreign 
corporation,  affecting  the  liability  thereof  or  relating  to  its 
property  within  this  state,  before  it  shall  have  complied  with 
the  provisions  of  section  one  hundred  and  seventy-eight  of  the 
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General  Code,  shall  be  wholly  void  on  its  behalf  and  on  behalf 
of  its  assigns,  but  shall  be  enforceable  against  it  or  them. 
Nothing  contained  in  this  section  shall  be  held  or  construed  to 
apply  to  insurance  corporations,  fraternal  beneficiary  associa- 
tions, or  building  and  loan  associations  required  by  law  to  re- 
port to  the  superintendent  of  insurance,  nor  to  repeal,  change 
or  modify  the  provisions  of  section  one  hundred  and  eighty- 
eight  of  the  General  Code." 

This  section  is  to  be  considered  in  two  aspects:  (1)  It  makes  the 
contracts,  of  a  company  wrongfully  failing  to  comply  with  Section 
178  General  Code,  wholly  void  on  behalf  of  itself  and  its  assigns. 
(2)  By  reference  to  Section  188  General  Code,  it  would  seem  to  bear 
the  construction  that  foreign  banking  companies  are  not  within  its 
provisions.  As  a  matter  of  fact,  foreign  trust  companies  have  not 
been  filing  reports  with  the  tax  commission. 

The  prohibition  as  to  business«is  found  in  Section  710-154. 
There  it  is  provided  that  no  trust  company,  foreign  or  domestic* 
shall  certify  to  any  note,  bond  or  other  obligation  to  evidence  debt, 
or  accept  any  trust  concerning  property  located  wholly  or  partly  in 
the  state,  without  complying  with  the  provisions  of  Sections  150, 
151  and  152  of  the  act.  Therefore,  we  may  not  disregard  the  two 
provisions  above  considered,  however  inconsistent  they  may  be  with 
older  statutes.  If  Sections  710-151  and  710-152  require  a  compli- 
ance with  the  general  laws  relating  to  foreign  corporations,  then 
such  compliance  must  be  had  before  the  trust  company  can  certify 
to  any  obligation  or  accept  any  trust  concerning  property  located 
wholly  or  in  part  in  this  state. 

The  arguments  against  the  view  that  there  is  such  requirement, 
as  I  have  said,  are  numerous.  There  are  express  exceptions  of  for- 
eign banking  companies  in  Sections  179  and  188  General  Code.  The 
course  of  this  department  and  of  the  officers  of  the  state  has  been 
in  effect  a  holding  that  compliance  with  Sections  5499  et  seq..  Gen- 
eral Code  was  unnecessary.  Beside  the  initial  license  fee,  the  initial 
franchise  and  the  yearly  franchise  fees,  such  trust  company  will  be 
required  to  pay  one  hundred  dollars  for  its  original  certificate  from 
the  superintendent  of  banks  and  one  hundred  dollars  annually  for 
the  renewal  of  such  certificate.  The  only  requirement,  prior  to  the 
enactment  of  this  law,  was  a  fifty  dollar  fee  annually.  True,  the 
initial  franchise  fee  and  the  annual  franchise  fee,  which  the  present 
law  seems  to  exact,  would  in  most  cases  be  nominal  because  a  for- 
eign trust  company  would  transact  a  very  small  portion  of  its  busi- 
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ness  and  employ  only  an  inconsiderable  amount  of  its  capital  in  this 
state. 

A  trust  company  orsranized  under  the  laws  of  Ohio  must  not 
only  pay  the  fee  required  of  domestic  corporations  upon  the  filing  of 
its  articles  with  the  secretary  of  state,  but  an  initial  fee  of  seventy- 
five  dollars.  Such  institution  is  further  subject  to  the  pajonent  of  a 
yearly  sum  of  twenty  dollars  and  in  addition  thereto  one-ninetieth 
of  one  percent  of  its  total  aggregate  resources  in  excess  of  fifty 
thousand  dollars  (such  total  fee  not  to  exceed  the  sum  of  two  thou- 
sand dollars  in  any  one  year.)  It  is  also  required  to  make  a  report 
to  the  tax  commission  and  to  pay  annually  a  fee  of  three-twentieths 
of  one  percent  upon  its  subscribed  or  issued  and  outstanding  capital 
stock.  So  it  can  not  be  said  that  there  is  any  substantial  discrimi- 
nation against  foreign  trust  companies.  But  be  that  as  it  may, 
foreign  corporations  can  exercise  none  of  their  powers  or  franchises 
within  this  state  except  by  comity  or  under  legislative  consent  which 
may  be  granted  on  such  terms  and  conditions  as  the  state  may  im- 
pose. 

Western  Union  Telegraph  Co.  v.  Mayer,  Treas.,  28  O.  S.,  521. 
Humphreys  vs.  State,  70  O.  S.,  67. 

It  might  be  urged  that  Sections  710-151  and  710-152  General 
Code  are  not  applicable  to  foreign  trust  companies  unless  their  ac- 
tivity in  the  state  is  such  as  to  constitute  doing  business.  But  Sec- 
tion 710-154  General  Code  contians  an  absolute  provision  against 
trust  companies,  foreign  and  domestic,  and  requires  on  the  part  of 
all  compliance  with  Sections  150,  151  and  152  General  Code.  ''No 
such  trust  company"'  I  do  not  believe  can  be  listed  to  trust  compa- 
nies ''doing  business"'  in  Ohio,  because  domestic  companies  are 
formed  for  the  transaction  of  such  business.  On  the  other  hand 
I  think  this  phrase  refers  to  any  corporation  doing  a  trust  business 
anywhere  and  attempting  to  certify  to  obligations  or  accept  trusts 
in  Ohio. 

Section  710-151  is  applicable,  however,  only  on  the  applica- 
tion of  a  foreign  trust  company  for  admission  to  do  business  within 
the  state.  Certain  of  such  companies  have  already  complied  with 
the  proviions  of  old  Sections  736c,  9778  and  9779  and  have 
received  from  the  superintendent  of  banks  certificates  authorizing 
them  to  carry  on  business  in  the  state  for  one  year.  In  my  judg- 
ment such  companies  need  not  comply  with  the  provisions  of  Sec- 
tion 710*151  or  with  178  and  183,  because  they  have  already  paid  a 
fee  of  $50.00,  and  here  complied  with  the  laws  in  force  at  the  time 
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of  their  applications  for  admission  and  received  the  certificate  au- 
thorizing them  to  transact  business  in  Ohio  for  a  year.  They  must, 
however,  when  their  present  certificates  expire,  pay  a  fee  of  $100.00 
for  a  renewal.  It  is  true  that  Section  710-154  provides  that  no  trust 
company  shall  perform  certain  functions  without  complying  with 
Section  710-151,  but  nothing  is  contemplated  under  the  latter  sec- 
tion unless  it  is  necessary  for  the  company  to  be  admitted  to  do 
business. 

I  now  direct  your  attention  to  the  following  exception  in  Sec- 
tion 710-154 : 

"But  nothing  herein  contained  shall  prevent  a  foreign  cor- 
poration from  qualifying  as  executor  or  administrator  of  proi>- 
erty  in  this  state,  after  appointment  as  executor  or  adminis- 
trator by  the  courts  of  any  other  state  as  provided  by  law, 
when  the  decedent  was  a  resident  of  such  state,  at  the  time 
of  his  death,  or  from  acquiring,  holding  or  transferring  title 
to  lands  or  other  property  within  this  state  as  trustee  to  se- 
cure any  bond,  note  or  other  obligation  aforesaid,  or  from  cer- 
tifying thereto,  but  provided  always,  that  by  the  laws  of  such 
other  state  a  trust  company  organized  and  doing  business 
under  the  laws  of  this  state  shall  have  equal  privileges  as  to 
any  similar  estate,  deed  of  trust  or  property  in  such  other 
state." 

How  broad  is  this  exception  ?  Are  such  favored  trust  compa- 
nies excused  from  compliance  with  Sections  710-17c,  710-150,  710- 
151  and  710-152  ?  In  my  judgment  they  are.  Whatever  may  be  the 
force  of  the  word  "herein,"  whether  it  comprehends  the  entire  act 
or  simply  Section  710-154,  it  is  to  be  noted  that  specific  reference  is 
made  therein  to  Sections  710-150,  710-151  and  710-152.  .  True, 
Section  710-17c  does  not  contain  any  exception  in  favor  of  such 
trust  companies,  nor  does  Section  710-150.  The  latter  does  con- 
tain a  prohibition  against  certain  transactions  imtil  compliance  is 
made  with  its  provisions.  Sections  710-151  and  710-152  contain  no 
words  of  prohibition.  There  is  therefore  room  for  the  argument 
that  the  exception  in  710-154  goes  only  to  710-151  and  710-152,  but 
I  do  not  believe  such  to  be  the  fair  interpretation  of  the  language. 
The  reference  to  Section  710-150  in  710-154  is  particularly  sig- 
nificant. 

Summing  up  my  conclusions  so  as  to  answer  your  inquiries,  it  is 
my  opinion : 

(1.)  That  a  foreign  trust  company  which  has  been  appointed 
as  executor  or  administrator  by  the  courts  of  some  other  |jtate,  as 
provided  by  law,  when  the  decedent  was  a  resident  of  such  state 
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at  the  time  of  his  death,  may  qualify  as  executor  or  administrator 
of  property  in  this  state,  acquire,  hold  or  transfer  title  to  lands  or 
other  property  therein,  as  trustee,  to  secure  any  bond,  note  or  other 
obligation,  or  certify  thereto  without  making  a  deposit  with  the 
treasurer  of  state,  paying  a  fee,  complying  with  the  general  laws 
as  to  admissions  of  foreign  corporations  to  do  business,  making  re- 
ports to  the  tax  commission,  securing  a  certificate  from  the  superin- 
tendent of  banks,  provided  the  laws  of  such  state  (where  the  deced- 
ent resided  at  the  time  of  his  death)  give  equal  privilege  to  trust 
companies  organized  and  doing  business  under  the  laws  of  this 
state. 

(2.)  That  with  the  above  exceptions,  foreign  trust  companies 
which  have  not  been  admitted  to  do  business  in  Ohio,  in  accordance 
with  the  provisions  of  law  in  force,  prior  to  the  taking  effect  of 
House  Bill  200,  must  comply  with  the  general  laws  relating  to  the 
admission  of  foreign  corporations  (Sections  178  et  seq.  and  183  et 
seq.) ;  must  have  a  paid-in  capital  of  at  least  $100,000 ;  must  de- 
posit with  the  treasurer  of  state  that  sum  in  cash  or  in  the  approved 
designated  securities ;  must  secure  from  the  secretary  of  state  a 
certificate  of  admission  to  do  business,  and  file  it,  with  a  certified 
copy  of  the  last  published  statement  made  by  it  and  filed  with  the 
proper  department  of  state  in  which  it  is  organized  and  doing  busi- 
ness, with  the  superintendent  of  banks ;  must  secure  his  approval  of 
such  bonds  and  securities  and  his  certificate  of  that  fact  to  the 
treasurer  of  state;  and  must  pay  him  a  license  fee  of  $100  for  the 
privilege  of  transacting  business  for  a  period  of  one  year. 

To  obtain  a  renewal  of  its  certificate,  it  must  make  the  required 
annual  report  to  the  tax  commission,  provided  by  Section  5499,  ob- 
tain its  certificate  that  such  report  has  been  filed  and  the  franchise 
last  published  statement,  with  the  superintendent  of  banks,  and  pay 
tax  calculated  thereon  paid,  file  this  certificate  with  a  copy  of  its 
him  a  fee  of  $100.00. 

(3.)  That  foreign  trust  companies  not  comprehended  in  para- 
graph (1),  admitted  to  do  business  in  the  state  prior  to  the  taking 
effect  of  House  Bill  200,  are  subject  to  all  the  aJbove  requirements 
mentioned  in  paragraps  (2) ,  excepting  the  compliance  with  the  gen- 
eral laws  relating  to  the  admission  of  foreign  corporations,  the  ob> 
taining  of  a  certificate  to  that  effect,  filing  it  with  the  superinten- 
dent of  banks,  the  securing  of  a  further  certificate  of  his  approval 
of  its  deposit,  and  the  pa3mient  of  an  initial  license  fee  of  one  hun- 
dred dollars.    At  the  expiration  of  the  period  for  which  it  is  now  li- 
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censed,  such  fee  of  $100.00  is  payable  for  the  privilege  of  doins: 
business  for  another  year. 

It  will  be  apparent  from  this  discussion,  and  from  the  difficul- 
ties encountered  in  trying  to  reconcile  or  choose  among  various  stat- 
utes, that  there  is  room  for  much  diversity  of  opinion  in  their  con- 
struction. The  questions  involved  are  of  so  much  importance  and 
the  consequences  of  a  mistaken  construction  of  the  law  so  grave, 
that  these  ambiguities  should  be  removed  in  some  authoritative 
manner,  and  this  is  especially  so  since  neither  the  opinion  of  the 
department  or  the  manner  of  the  laVs  administration  by  the  state's 
officers  will  be  binding  on  those  who  may  acquire  property  interests 
and  rights  under  and  through  the  proceedings  of  these  foreign  trust 
companies. 


Sections  7762-1  and  7762-2  of  the  General  Code,  Which  Become  Ef- 
fective in  September,  1919,  Contain  no  Provision  Which  Pro- 
hibit Catechetical  Instructions  in  the  German  Language  in  Sun- 
day Schools  Conducted  by  Religious  Denominations.  A  Summer 
School  Which  is  Held  When  Another  Term  of  School  is  Not  in 
Session  is  Governed  by  the  Same  Laws  Which  Govern  the  Reg- 
ular Term  or  Session  of  School  The  German  Language  ShaJI 
Not  be  Taught  Below  the  Eighth  Grade  in  Any  of  the  Elementary 
Schools,  Private  or  Parochial  Schools,  or  Schools  Maintained  in 
Connection  With  Benevolent  or  Correctional  Institutions  in  This 
State. 


No.  419— (Opinion  Dated  June  23,  1919.) 

Hon.  Victor  L,  Mansfield,  Prosecuting  Attorney,  Defiance,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  your  request  for  an 
opinion  of  the  attorney  general  upon  Senate  Bill  No.  137,  known  as 
the  Ake  Bill,  and  which  was  signed  by  the  governor,  June  5th,  and 
will  be  effective  in  approximately  ninety  days  thereafter. 

You  ask  the  following  two  questions  be  answered : 

"1.  Whether  or  not  said  bill  prohibits  the  giving  of  cate- 
chetical instructions  in  Sunday  School  on  Sunday  in  the  Ger- 
man language? 

**2.  Whether  in  summer  school,  which  is  held  when  other 
school  is  not  in  session,  catechetical  instruction  may  be  given 
in  the  German  language,  and  the  German  language  taught  to- 
gether with  the  English  language?  All  other  subjects  are 
taught  in  the  English  language.'' 
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The  act  in  question  (Amended  Senate  Bill  137)  reads  as  fol- 
lows : 

"An  Act 

"To  supplement  Section  7762  of  the  General  Code,  by  the 
additioi)  of  supplemental  sections  to  be  known  as  Sections 
7762-1,  7762-2,  7762-3  and  7762-4,  and  to  repeal  Section  7729, 
concerning  elementary,  private  and  parochial  schools  and  pro- 
viding that  instruction  shall  be  in  the  English  language. 
"Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio : 

"Section  1.  That  Section  7762  be  supplemented  by  Sec- 
tions 7762-1,  7762-2,  7762-3  and  7762-4  to  read  as  follows : 

"Sec.  7762-1.  That  all  subjects  and  branches  taught  in 
the  elementary  schools  of  the  state  of  Ohio  below  the  eighth 
grade  shall  be  taught  in  the  English  language  only.  The  board 
of  education,  trustees,  directors  and  such  other  officers  as  may 
be  in  control,  shall  cause  to  be  taught  in  the  elementary  schools 
all  the  branches  named  in  Section  7648  of  the  General  Code. 
Provided,  that  the  German  language  shall  not  be  taught  below 
the  eighth  grade  in  any  of  the  elementary  schools  of  this  state. 

"Sec.  7762-2.  All  private  and  parochial  schools  and  all 
schools  maintainect  in  connection  with  benevolent  and  correc- 
tional institutions  within  this  state  which  instruct  pupils 
who  have  not  completed  a  course  of  study  equivalent  to  that 
prescribed  for  the  first  seven  grades  of  the  elementary  schools 
of  this  state,  shall  be  taught  in  the  English  language  only,  and 
the  person  or  persons,  trustees  or  officers  in  control  shall  cause 
to  be  taught  in  them  such  branches  of  learning  as  prescribed 
in  Section  7648  of  the  General  Code  or  such  as  the  advance- 
ment of  pupils  may  require,  and  the  persons  or  officers  in  con- 
trol direct;  provided,  that  the  German  language  shall  not  be 
taught  below  the  eighth  grade  in  any  such  schools  within  this 
state. 

"Sec.  7762-3.  Any  person  or  persons  violating  the  pro- 
visions of  this  act  shall  be  guilty  of  a  misdemeanor  and  shall 
be  fined  in  any  sum  not  less  than  twenty-five  dollars  nor  more 
than  one  hundred  dollars,  and  each  separate  day  in  which  such 
act  shall  be  violated  shall  constitute  a  separate  offense.'' 

This  act  repeals  Section  7729  of  the  General  Code,  which  reads 

as  foDows: 

"Boards  of  education  may  provide  for  the  teaching  in  the 
German  language  in  the  elementary  and  high  schools  of  the 
district  over  which  they  have  control,  but  it  shall  only  be 
taught  in  addition,  and  as  auxiliary  to,  the  English  language. 
All  the  common  branches  in  the  public  schools  must  be  taught 
in  the  English  language.'' 

A  careful  reading  of  Sections  7762-1,  7762-2  and  7762-3  Gen- 
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eral  Code,  which  sections  constitute  the  important  parts  of  the  new 
law,  indicates  that  the  measure  is  for  the  government  primarily  of 
those  schools  within  the  state  of  Ohio  below  the  eighth  grade,  and 
provides  that  all  subjects  and  branches  taught  therein  must  be  in 
the  English  language  only,  and  further,  that  the  German  lan- 
guage shall  not  be  taught  below  the  eighth  grade  in  any  of  the  ele- 
mentary schools  of  the  state. 

There  is  no  reference  made  whatever  to  any  instructions  that 
may  be  given  in  Sunday  Schools  by  any  religious  congregation  on 
that  day,  for  Secton  7762-2  provdes  that  all  private  and  parochial 
schools  and  all  schools  maintained  in  connection  with  benevolent 
and  correctional  institutions,  shall  be  taught  in  the  EInglish  lan- 
guage only  and  clearly  a  Sunday  School  would  not  come  within  the 
scope  of  Section  7762-2  General  Code. 

The  act  in  question  is  in  a  measure  for  the  government  of 
schools  in  which  children  receive  instruction  in  the  branches  named 
in  Section  7648  General  Code  and  cannot  be  construed  as  having 
any  reference  to  church  or  religious  proceedings  that  are  not  di- 
rectly connected  with  such  private  or  parochial  schools  mentioned 
in  Section  7762-2  General  Cbde. 

Bearing  upon  your  second  question,  as  to  whether  catechetical 
instruction  may  be  given  in  the  German  language  and  the  German 
language  taught  together  with  the  English  language  in  a  summer 
school,  it  is  advised  that  if  such  summer  school  is  under  the  con- 
trol of  a  board  of  education,  then  such  summer  schools  must  be 
conducted  under  the  same  laws  as  the  regular  so-called  winter  term 
of  school  and  there  can  be  no  deviation  because  it  is  a  summer 
school ;  and  if  such  summer  school  were  conducted  as  a  private  or 
parochial  school,  and  had  as  its  pupils  those  below  the  eighth 
grade,  and  who  had  not  completed  a  course  of  study  equivalent 
to  that  prescribed  for  the  first  seven  grades  of  the  elementary 
schools  of  the  state,  such  summer  school  shall  be  taught  in  the  Eng- 
lish language  only  and  the  branches  shall  be  those. mentioned  in  Sec- 
tion 7648  of  the  General  Code,  or  such  as  the  advancement  of  the 
pupils  may  require,  and  the  persons  or  officers  in  control  may  direct. 

It  is  noted  that  both  Sections  7762-1  and  7762-2  end  vdth  the 
same  sentence,  providing  that  the  German  language  shall  not  be 
taught  below  the  eighth  grade  in  any  of  the  elementary  schools,  or 
private  or  parochial  schools,  of  the  state. 

It  is  therefore  the  opinion  of  the  attorney  general  that  Sec- 
tions 7762-1  and  7762-2  of  the  General  Code,  which  become  effec- 
tive in  September,  1919,  contain  no  provisions  which  prohibit  cate- 
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chetical  instructions  in  the  German  language  in  Sunday  Schools 
conducted  by  religious  denominations ;  that  a  summer  school  which 
is  held  when  another  term  of  school  is  not  in  session  is  governed  by 
the  same  laws  which  govern  the  regular  term  or  session  of  school; 
and»  that  the  German  language  shall  not  be  taught  below  the  eighth 
grade  in  any  of  the  elementary  schools,  private  or  parochial  schools, 
or  schools  maintained  in  connection  with  benevolent  or  correctional 
institutions  in  this  state. 


The  Cost  Bill  Under  the  New  Inheritance  Tax  Law,  for  Use  of  Pro- 
bate Judges  Approved.  No  Fees  for  Appraisers  are  Allowed  as 
the  Work  of  Appraisement  is  Done  through  the  County  Auditor. 
Sheriff  is  Entitled  to  Fees  for  Any  Services  Which  he  May  Render 
in  an  Inheritance  Tax  Proceedings.  In  Case  Any  Services  Are 
Rendered  by  the  Sheriff  or  Other  Officer  Including  the  Probate 
Court  at  the  Instance  of  a  Party  Who  Files  Exceptions,  Such 
Party  Must  Pay  the  Fees  Without  Having  Them  Taxed  as  Costs. 


No.  506— (Opinion  Dated  July  22,  1919.)  ♦ 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:    I  acknowledge  receipt  of  your  letter  requesting 
the  opinion  of  this  department  as  follows : 

'We  are  enclosing  you  herewith  copy  of  cost  bill  pre- 
scribed by  this  bureau  for  use  by  probate  judge  in  taxing 
their  fees  under  the  old  collateral  inheritance  tax  laws,  said 
bill  beii)g  prescribed  to  conform  with  the  opinion  of  the  at- 
torney general  to  be  found  in  Annual  Report  for  1917,  Vol.  2, 
page  1061. 

"Question:  Can  this  same  cost  bill  be  used  by  probate 
judges  under  the  new  inheritance  tax  law,  known  as  amended 
Senate  Bill  175,  by  merely  eliminating  the  word  'collateral'  in 
the  heading  and  caption? 

"We  would  ask  you  to  review  this  bill  with  the  view  of 
approving  or  disapproving  same  in  whole  or  in  part.'' 

The  cost  bill,  referring  to  General  Code  Sections  1603,  2900  and 

2901,  specifies  fees  for  the  following  services : 

Pirobatfe  Judge's  Fees  Sheriff's  Fees 

1.  Filing  (  )  praecipes,  pleadings,  sub- 
I)oenas,  cost  bill  and  other  neces- 
sary documents. 
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2.  Noting  the  filing  of  same,  except 
subpoena  and  praecipe  th^^for,  on 
the  docket,  (     ). 

3.  Taking  (  )  affidavits,  including 
certificates  and  seal,  (includes  veri- 
fications to  pleadings) 

4.  Taking  (     )  undertakings  or  bonds. 

5.  Issuing  (  )  writs,  orders  or  notices, 
except  subpoenas. 

6.  Noting  the  issue  of  same  on  docket 

(     ). 

7.  Recording  return  of  same  on  docket 

(     ). 

8.  Certificate    of   deposit    on    foreign 

writ. 

9.  Certificate  of  opening  deposition 

10.  Issuing  subpoenas,  (     )  names. 

11.  Swearing  (     )  witnesses. 

12.  Each  entry  (entries)  on  journal — 
per  100  words  or  fraction  thereof. 

13.  Indexing  same  (     ) . 

14.  Posting  same  on  docket  (     ) . 

15.  Making  (  )  copies  of  pleadings, 
process,  record  or  files,  inc.  certf .  and 
soal,  (words)  per  100  words. 

16.  Making  complete  record  in  cause, 
(words)  per  100  words. 

17.  Indexing  same,  each  cause. 

18.  Making  cost  bill,  taxed  but  once. 

19.  Entering  on  cash  book  costs  re- 
ceived in  each  cause. 


Total  Sheriflf's 
Fees       $ 


Sheriff 

On  subpoena 


Ck). 


This  cost  bill,  as  you  state,  was  prescribed  for  the  old  collateral 

inheritance  tax  law.    The  only  mention  in  that  law  of  fees  and  costs 

was  in  old  Section  5346  General  Code,  which  provided  that : 

"The  fees  of  officers  having  duties  to  perform  under  the 
provisions  of  this  subdivision  of  this  chapter,  shall  be  paid  by 
the  county  from  the  county  expense  fund  thereof,  and  shall 
be  the  same  as  allowed  by  law  for  similar  services.  ♦  ♦" 

In  the  new  inheritance  tax  law  the  following  provisions  appear, 

relating  to  costs  in  the  probate  court: 

"Sec.  5348-10.  Such  fees  as  are  allowed  by  law  to  the  pro- 
bate judge  for  services  performed  under  the  provisions  of  this 
subdivision  of  this  chapter,  shall  be  fixed  in  each  case  and  cer- 
tified by  him  on  the  order  fixing  the  taxes,  together  with  the 
fees  of  the  sheriff  or  other  officers  and  the  expenses  of  the 
county  auditor.  The  county  auditor  shall  allow  such  fees  and 
expenses  out  of  said  taxes  when  paid  and  credit  the  same  to 


ATTORNEY  GENERAL  557 

such  fee  funds,  and  draw  his  warrants  on  the  treasurer  in 
favor  of  the  officers  personally  entitled  thereto,  payable  from 
such  taxes,  as  the  case  may  require." 

"Sec.  5346.  *  *  *  No  costs  shall  be  allowed  by  the  probate 
court  on  such  exceptions."  (to  the  initial  determination  of 
taxes  made  by  the  probate  court.) 

These  sections  assume  that  fees  are  taxable  as  in  other  cases, 
but  do  not  expressly  provide  that  such  fees  shall  be  the  same  as 
those  allowed  for  similar  services  in  other  cases. 

As  the  bureau  is  advised  in  another  opinion  of  even  date  here- 
with, the  proceeding  in  the  probate  court  for  the  assessment  of  the 
tax  is  a  judicial  proceeding. 

Section  1603  General  Ck>de  provides  as  follows : 

"For  other  services  for  which  compensation  is  not  other- 
wise provided  by  law,  the  probate  judge  shall  be  allowed  the 
same  fees  as  are  allowed  the  clerk  of  the  court  of  common 
pleas  for  similar  services." 

It  will  be  observed  that  this  section  is  broad  enough  to  entitle 
the  probate  judge  to  charge  for  services  similar  to  those  rendered 
by  the  clerk  of  the  common  pleas  court,  wherever  such  services  are 
required  of  him  and  no  compensation  is  otherwise  provided  by  law, 
the  same  fees  as  are  allowed  the  clerk  of  courts  for  such  services. 

The  inheritance  tax  law  will  require  of  the  probate  court  some 
services  at  least  for  which  compensation  is  not  otherwise  provided 
by  law.  Therefore  Section  1603  General  Code  by  its  own  terms  ap- 
plies to  the  services  rendered  under  the  inheritance  tax  law  and  re- 
fers us  to  the  schedule  of  fees  payable  to  the  clerk  of  courts.  These 
are  found  in  Section  2900  and  2901,  as  follows : 

"Sec.  2900.  For  the  services  hereinafter  specified,  when 
rendered,  the  clerk  shall  charge  and  collect  the  fees  provided 
in  this  and  the  next  foUowing  section  and  no  more:"  (Then 
follow  in  the  two  sections  detailed  fees  for  various  serv- 
ices.) 

The  cost  bill  submitted  is  in  the  opinion  of  this  department 
correct,  in  that  the. services  mentioned  therein,  for  which  fees  may 
be  charged,  are  all  services  that  may  conceivably  be  rendered  by 
the  probate  judge  acting  as  the  clerk  of  his  own  court  in  an  inherit- 
ance tax  proceeding.    This  statement  applies  to  the  probate  judge's 


The  cost  bill  also  carries  a  column  for  sheriff's  fees,  depositions 
and  appraiser's  fee.  No  appraisers  are  allowable,  as  the  work  of 
appraisement  is  done  through  the  county  auditor,  under  the  new 
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statute.  The  sheriff  may  conceivably  render  services  in  the  service 
of  subpoenas,  and  it  is  possible  that  depositions  may  be  used  before 
the  probate  court,  although  most  of  the  testimony  that  will  be  ad- 
duced in  the  ordinary  case  will  be  that  taken  before  the  county 
auditor  in  his  capacity  of  inheritance  tax  appraiser. 

These  possibilities  raise  the  further  question  as  to  the  inter- 
pretation of  Section  5348-10  General  Ck)de,  quoted  supra.  When  it 
speaks  of  the  certificates  of  the  probate  judge,  it  includes  ''the  fees 
of  the  sheriff  or  other  officers  and  the  expense  of  the  county  au- 
ditor." This  might  refer  back  to  the  provisions  of  Section  5341, 
which  deals  specifically  with  the  fees  "of  the  sheriff  or  other  officers 
serving  such  subpoenas"  issued  by  a  county  auditor  in  his  capacity 
as  inheritance  tax  appraiser.  However,  it  is  the  opinion  of  this  de- 
partment that  such  is  not  the  case  and  that  the  sheriff  is  entitled  to 
fees  for  any  services  which  he  may  render  in  an  inheritance  tax 
proceeding,  whether  in  the  service  of  subpoenas  issued  by  the  county 
auditor  as  inheritance  tax  appraiser,  or  in  the  service  of  subpoenas 
issued  by  the  probate  judge  in  the  making  of  an  original  order  fix- 
ing the  tax. 

Section  5346  General  Code  specifically  provides  that  "no  costs 
shall  be  allowed  by  the  probate  court"  in  connection  with  exceptions 
to  the  original  appraisement  and  determination  of  taxes.  The  ob- 
ject of  this  seems  to  be  to  encourage  parties  to  bring  out  all  their 
evidence  before  the  original  order  is  made  and  to  discourage  the 
possible  practice  of  allowing  the  original  order  to  be  made  pro  forma 
and  then  re-opening  the  matter  by  the  filing  of  exceptions. 

In  case  any  services  are  rendered  by  the  sheriff  or  other  officer, 
including  the  probate  court,  at  the  instance  of  a  party  who  files 
exceptions,  such  party  must  pay  the  fees  without  having  them  taxed 
as  costs.  Subject  to  this  statement,  however,  the  cost  bill,  in  so  far 
as  it  allows  fees  for  the  sheriff,  is  proper. 

In  passing,  it  is  to  be  noted  that  the  fees  of  the  sheriff  or  other 
officer  serving  subpoenas  issued  by  the  county  auditor  are  to  be 
certified  by  the  county  auditor  upon  his  report  to  the  probate  judge, 
and  audited  and  allowed  by  the  probate  judge  (Section  5341  General 
Code.) 


SUPREME  COURT 


Thornton  vs.  Duffy,  et  al. 


Workmen's  Compensation — ^Power  to  Legislature  Under  Section  35t 
Article  II,  Constitution,  1912 — ^Direct  Compensation  and  Employ- 
ers' Liability  Insurance— Sectim  1465-69  (107  O.  L.,  159)— Au- 
thority of  Industrial  Commission  to  Change  or  Modify  Former 
Findings^— Constitutional  Law. 


1.  The  enactment  of  the  Workmen's  Compensation  Law  (103  O.  L.,  72-92), 
did  not  exhaust  the  authority  conferred  upon  the  general  assembly  of  Ohio 
by  Section  35  of  Article  II  of  the  Constitution.  On  the  contrary,  it  has  the 
power  to  amend  or  repeal  all  or  any  portion  thereof  at^any  time  it  deems 
proper. 

2.  Contracts  of  indemnity  entered  into  between  an  employer  of  labor  and  an 
insurance  company  since  the  adoption  of  Section  35  of  Article  II  of  the 
Constitution  are  subject  to  the  exercise  by  the  general  assembly  of  the 
power  so  conferred  upon  it  to  compel  all  employers  of  labor  to  contribute 
to  the  state  insurance  fund,'  or  to  impose  further  conditions  or  restrictions 
upon  the  privilege  of  electing  to  pay  compensation  direct. 

3.  The  act  of  March  20,  1917  (107  O.  L.,  157,  159),  amending  Section  1465-69, 
General  Code,  is  a  valid  and  constitutional  exercise  of  the  authority  con- 
ferred upon  the  general  assembly  of  Ohio  by  Section  35  of  Article  II  of  the 
Constitution  of  Ohio,  and  applies  to  all  employers  of  labor  mentioned  in 
Section  1465-60,  General  Code. 


Error  to  the  Court  of  Appeal  of  Franklin  County. 

The  petition  of  Frank  C.  Thornton  avers  that  he  has  in  his  em- 
ploy more  than  forty  workmen  and  operatives  regularly  employed  in 
the  same  business  in  and  about  his  manufacturing  establishment 
under  contracts  of  hire. 

That  the  defendants,  Thomas  J.  Duffy  and  Herbert  L.  Eliot, 
are  the  duly  appointed  and  qualified  members  of  the  industrial  com- 
mission of  Ohio ;  that  there  is  a  vacancy  in  the  commission,  and  that 
the  two  persons  named  are  the  only  members  of  the  commission  at 
the  time  of  the  filing  of  the  petition. 

That  in  January,  1914,  upon  evidence  duly  submitted,  the  in- 
dustrial commission  of  Ohio  made  its  findings  of  facts,  certifying 
that  plaintiff  was  of  sufficient  financial  ability  and  credit  to  render 
certain  payments  in  compensation  to  injured  employes  and  de- 
pendents of  killed  employes,  and  the  furnishing  of  medical,  surgical, 
nursing  and  hospital  attention,  services  and  medicine  and  funeral 
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expenses,  equal  to  or  greater  than  is  provided  in  the  act  of  the  gen- 
eral assembly  passed  February  26,  1913. 

That  thereupon  he  gave  bond  with  security  approved  by  the 
commission,  and  paid  the  amount  required  into  the  state  insurance 
fund,  to  be  credited  to  the  surplus  provided  for  in  paragraph  2  of 
Section  1465-69  of  the  General  Code  of  Ohio,  and  thereupon  elected 
to  pay  individually  such  compensation  and  furnish  such  medical, 
surgical,  nursing  and  hospital  services  and  attention  and  funeral  ex- 
penses directly  to  the  injured  and  dependents  of  the  killed  employes 
of  plaintiff,  as  provided  in  Section  1465-69,  General  Code,  and  has 
since  that  time  continually  abided  by  the  rules  of  the  industrial 
commission  of  Ohio,  maintained  the  required  bond,  and  paid  the  re- 
quired amount  at  its  maturity  credited  to  such  surplus. 

That  since  January,  1914,  he  has  been  and  is  now  of  sufficient 
financial  ability  and  credit  to  render  certain  the  payment  of  such 
compensation,  and  that  the  commission  has  not  at  any  time 
changed,  modified  or  revoked  its  finding  of  fact,  and  the  same  is  in 
full  force  and  effect. 

That  in  January,  1914,  he  made  and  entered  into  a  written  con- 
tract wi^h  the  Aetna  Life  Insurance  Company  of  Hartford,  Conn., 
wherein  the  said  company  agreed  to  pay  to  the  injured  employes  of 
plaintiff  such  amounts  for  medical,  nursing  and  hospital  services 
and  medicine  and  such  compensation  as  were  and  should  be  provided 
by  Section  1466-41a,  and  Section  1465-106,  General  Code,  and 
amendments  thereof,  to  indemnify  this  plaintiff  against  liability  for 
the  payment  of  any  of  such  amounts  to  injured  employes  or  depend- 
ents of  killed  employes. 

That  the  plaintiff  agreed  to  pay  the  Aetna  Life  Insurance  Com- 
pany an  estimated  premium  computed  at  an  agreed  date  upon  the 
pay  rolls  of  wages  to  be  paid  by  plaintiff  to  his  employes  from  April 
29,  1914,  to  April  29,  1915,  and  a  like  amount  annually  thereafter 
until  the  contract  of  insurance  should  be  canceled  in  accordance 
with  the  terms  written  therein* 

That  by  the  terms  of  this  contract  either  party  thereto  mig^t 
cancel  the  same  on  and  after  thirty  days  written  notice  to  the  other 
party  of  its  intention  to  do  so,  but  that  otherwise  the  contract  of 
insurance  should  continue  in  force  indefinitely. 

The  petition  also  avers  further  facts  in  reference  to  additional 
premiums  or  rebates  thereon,  based  upon  the  actual  pay  roll  during 
the  time  the  contract  of  insurance  should  be  in  force. 

It  avers  that  on  the  first  day  of  December,  1917,  the  defend- 
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ants,  Thomas  J.  Duffy  and  Herbert  L.  Eliot,  then  composing  the  in- 
dustrial commission  of  Ohio,  adopted  a  resolution  reciting  the  act  of 
the  general  assembly  passed  February  16,  1917,  amending  Section 
1465-101,  General  Code,  and  the  act  of  the  general  assembly  passed 
March  20, 1917,  among  other  things  amending  Section  1465-69,  Gen- 
eral Code,  and  the  act  of  the  general  assembly  of  the  state  of  Ohio 
passed  March  21, 1917,  amending  Section  9607-2,  paragraph  2,  Gen- 
eral Code,  and  declaring  that  no  employers  shall  be  permitted  to  pay 
or  furnish  directly  to  injured  employes,  or  the  dependents  of  killed 
employes,  the  compensation  and  benefits  provided  in  Sections  1465- 
41a  to  1465-106,  General  Code,  if  such  employers  shall  by  contract 
or  otherwise  provide  for  the  insurance  of  the  payment  by  them  of 
such  compensation  and  benefits,  or  shall  indemnify  themselves 
against  loss  sustained  by  the  direct  payment  thereof,  and  that  all 
authorization  or  findings  of  fact  theretofore  issued  by  the  commis- 
sion authorizing  and  permitting  such  employers  to  pay  or  furnish 
such  compensation  and  benefits  direct  shall  be  and  stand  revoked 
as  of  January  10,  1918,  as  to  all  employers  receiving  such  author- 
ization who  on  the  date  January  10, 1918,  carry  any  such  insurance. 

That  the  industrial  commission  threatened  to  and  will  unless 
restrained  by  the  order  of  this  court,  send  such  notices  and  revoke 
and  hold  for  naught  the  findings  of  fact  so  made  and  certified  to  this 
plaintiff  and  upon  which  plaintiff  made  his  election  to  pay  and  fur- 
nish such  compensation  direct. 

The  petition  further  avers  that  the  contract  of  plaintiff  with 
the  Aetna  Life  Insurance  Company  is  a  valid  and  subsisting  con- 
tract; that  plaintiff  has  the  right  to  maintain  the  same  until  it  shall 
be  canceled,  as  provided  by  its  terms;  and  that  the  revocation  of 
the  Ending  of  facts  so  certified  by  the  commission  to  plaintiff,  and 
the  refusal  of  the  commission  to  make  and  certify  to  plaintiff  its 
findings  of  fact,  as  provided  in  Section  1465-69,  will  cause  plaintiff 
irreparable  injury  and  damage,  for  which  he  has  no  adequate  rem- 
edy at  Jaw. 

The  petition  further  avers  that  there  are  more  than  six  hun- 
dred and  seventy-five  employers  of  labor  similarly  situated,  and 
many  other  employers  who  claim  the  right  to  make  such  contracts 
of  indemnity ;  that  it  is  impracticable  to  bring  them  all  before  the 
court,  and  that  plaintiff  sues  for  the  benefit  of  all  such  employers. 

That  the  several  acts  mentioned  in  the  resolution  adopted  by 
the  industrial  commission  of  Ohio  on  December  1, 1917,  have  no  ap- 
plication to  contracts  of  insurance  or  indemnity  existing  when  these 
acts  took  effect,  and  were  not  intended,  and  do  not  authorize  the 
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commission  to  ref  use,  revoke  or  cancel  the  authorization  of  em- 
ployers to  pay  direct  the  compensation  and  benefits  provided  by 
law  for  employes  and  their  dependents,  and  that  if  said  acts  do  ap- 
ply to  such  contracts  they  are  in  contradiction  of  Section  1,  Article 
XIV,  and  Section  10,  Article  I,  of  the  C!onstitution  of  the  United 
States,  and  Section  28,  Article  II  of  the  Constitution  of  Ohio. 

Plaintiff  prays  that  the  industrial  conunission  of  Ohio  be  per- 
petually enjoined  from  sending  such  notices,  and  from  revokingf, 
changing,  or  modifying  such  findings  of  fact  made  and  certified  by 
the  commission  to  plaintiff,  and  from  carrying  out  and  perpetuating 
the  resolution  of  December  1, 1917,  and  from  revoking,  changing  or 
modifying  its  finding  of  fact  for  and  on  behalf  of  any  employer  who 
is  of  sufficient  financial  ability  and  credit  to  render  certain  the  pay- 
ment of  compensation  and  the  furnishing  of  services  to  employes 
and  their  dependents  as  provided  in  Section  1465-69,  General  Code, 
and  who  maintains  the  bond  required  by  the  commission  and  abides 
by  its  rulings  and  pajrs  the  required  amount  into  the  surplus  of  the 
state  insurance  fund.  Plaintiff  prays  for  such  other  and  further  re- 
lief to  which  he  may  be  entitled. 

The  answer  and  cross-petition  of  The  Cleveland  Stamping  & 
Tool  Company  avers  similar  facts,  and  prays  for  the  same  relief. 

To  the  i)etition  of  plaintiff  and  to  the  answer  and  cross-petition 
of  The  Cleveland  Stamping  &  Tool  Company  the  defendants  filed 
general  demurrers,  which  were  sustained  by  the  conmion  pleas 
court.  The  cause  was  appealed  to  the  coiurt  of  apx)eals  of  Franklin 
county,  Ohio,^  which  court  held  that  the  plaintiff  was  entitled  to  a 
temporary  restraining  order  enjoining  the  defendants  as  prayed  for 
in  his  petition  until  the  29th  day  of  April,  1918,  and  upon  the  facts 
stated  in  the  petition  not  entitled  to  a  perpetual  injunction,  and  Sus- 
tained the  demurrer  to  the  answer  and  cross-petition  of  The  Cleve- 
land Stamping  &  Tool  Company. 

This  proceeding  in  error  is  brought  in  this  court  to  reverse  the 
judgment  of  the  court  of  appeals. 

Mr.  Judson  Harmon  and  Messrs.  Vorys,  Sater,  Seymour  & 
Pease,  for  plaintiff  in  error. 

Mr.  Joseph  McGhee,  attorney  general;  Mr.  William  J.  Ford; 
Mr.  Prank  Davis,  Jr. ;  Mr.  Timothy  S.  Hogan  and  Mr.  George  B. 
Okey,  for  defendants  in  error. 

Donahue,  J.  Section'  35,  Article  11  of  the  Constitution  of 
Ohio,  as  adopted  September  3,  1912,  authorizes  the  general  assem- 
bly of  Ohio  to  pass  laws  establishing  a  state  fund  to  be  created  by 
compulsory  contribution  thereto  by  employers,  and  administered 
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by  the  state,  for  the  purpose  of  providing  compensation  to  work- 
men and  their  dependents,  for  death,  injury,  or  occupational  dis- 
eases occasioned  in  the  course  of  such  workmen's  employment. 

In  pursuance  of  this  authority  the  general  assembly  enacted  a 
Workmen's  Compensation  Law  (103  0.  L.,  72-92).  Section  22  of 
this  act  (Section  1465-69,  (Seneral  Code)  provided  among  other 
things  that  certain  employers  under  certain  conditions  might  elect 
to  pay  individually,  or  from  a  benefit  fund,  department  or  associa- 
tion, compensation  to  workmen  and  their  dependents  for  death 
or  injuries  received  in  the  course  of  emplojonent. 

Under  the  provisions  of  Section  35,  Article  II  of  the  Consti- 
tution, the  general  assembly  was  not  required  to  make  any  such  ex- 
ception in  favor  of  any  employer,  but  could  have  required  every  em- 
ployer mentioned  in  subdivision  2  of  Section  13  of  that  act  to  pay 
into  the  state  insurance  fund  the  amount  of  premium  determined 
and  fixed  by  the  state  liability  board  of  awards ;  and,  if  it  could  have 
done  this,  then  undoubtedly  it  can  at  any  time  amend  Section  22  of 
that  act  by  striking  out  such  exceptions  in  favor  of  employers  of 
sufficient  financial  ability  to  render  certain  the  payment  of  com- 
pensation to  injured  employes,  or  to  the  dependents  of  killed  em- 
ployes, and  the  furnishing  of  medical,  surgical,  nursing  and  hospital 
attention  and  services,  medicines  and  funeral  expenses  equal  to  or 
greater  than  provided  in  the  original  act. 

It  necessarily  follows  that  if  the  general  assembly  has  the 
power  at  any  time  to  withdraw  from  these  employers  this  privilege 
to  elect  to  pay  such  compensation  and  furnish  such  services  and 
attention  and  funeral  expenses  directly,  it  can  from  time  to  time 
impose  such  conditions  as  in  its  judgment  seem  wise  and  neces- 
sary to  safeguard  the  main  purpose  and  intent,  not  only  of  the  act 
itself,  but  of  the  constitutional  provision  under  authority  of  which 
this  law  wa^  passed. 

It  also  follows  that  whoever  seeks  to  avail  himself  of  the  bene- 
fits of  this  exception  in  his  favor  must  comply  with  the  conditions 
imposed.  Verducci  v.  Casualty  Company  of  America,  96  Ohio  St., 
260. 

While  the  contract  of  insurance  described  in  the  petition  does 
not  provide  for  any  definite  term,  nevertheless,  at  the  time  it  was 
made,  it  must  have  been  within  the  contemplation  of  the  parties 
thereto  that  they  could  not  by  contract  limit  the  power  of  the  gen- 
eral assembly  conferred  upon  it  by  Section  35,  Article  11  of  the  Con- 
stitution, to  withdraw  this  privilege  or  to  limit  it  by  other  and  fur- 
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ther  conditions  that  would  render  such  contract  of  indemnity  wholly 
useless  to  the  employer. 

The  question  is  in  every  day  analogous  to  the  one  arising:  in  the 
case  of  Louisville  &  Nashville  Rd.  Co',  v.  Mottley,  219  U.  S.,  467,  in 
which  it  was  held  by  the  supreme  court  of  the  United  States  that 
"The  power  of  Congress  to  act  in  regard  to  matters  delegated  to  it 
is  not  hampered  by  contracts  made  in  regard  to  such  matters  by  in- 
dividuals ;  but  contracts  of  that  nature  are  made  subject  to  the  pos- 
sibility that  even  if  valid  when  made  Congress  may  by  exercising 
its  power  render  them  invalid."  To  the  same  effect  is  the  decision 
of  the  supreme  court  of  Vermont  in  the  case  of  Fitzgerald  &  Co.  v. 
Grand  Trunk  Rd.  Co.,  63  Vt.  169.  See  also  Boyd  v.  Alabama,  94  U. 
S.,  645 ;  Beer  Co.  v.  Massachusetts,  97  U.  S.»  25 ;  Stone  v.  Mississippi, 
101  U.  S.,  814 ;  Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S., 
746,  and  C.  B.  &  Q.  Rd.  Co.  v.  Nebraska,  170  U.  S.,  58. 

But  the  question  in  this  case  does  not  depend  merely  upon  the 
general  authority  of  the  legislature  to  exercise  police  powers,  but 
rather  directly  upon  the  constitutional  grant  of  power  and  the 
further  consideration  that  the  privilege  granted  to  certain  employ- 
ers by  Section  22  of  The  Workmen's  Compensation  Act,  to  pay  com- 
pensation direct,  is  an  exception  to  the  general  provisions  of  that 
act>  in  their  favor. 

There  is  therefore  no  reasonable  hjrpothesis  upon  which  to  base 
the  theory  that  a  private  contract,  to  continue  for  an  indefinite 
number  of  years,  could  in  any  way  prevent  the  legislature  from 
withdrawing  this  privilege  or  adding  other  and  further  conditions. 

There  is,  however,  a  further  provision  in  Section  22  of  the  orig- 
inal act  that  seems  to  have  been  overlooked  in  the  argument  of  this 
case.  That  provision  (as  amended,  107  0.  L.,  160)  reads  as  follows : 
"The  industrial  commission  of  Ohio  may  at  any  time  change  or 
modify  its  findings  of  fact  herein  provided  for,  if  in  i|fs  judgment 
such  action  is  necessary  or  desirable  to  secure  or  assure  a  strict 
compliance  with  all  of  the  provisions  of  the  law  in  reference  to  the 
pajrment  of  compensation  and  the  furnishing  of  medical,  nurse,  hos- 
pital services,  and  medicines  and  funeral  expenses  to  injured  and 
the  dependents  of  killed  employes." 

The  experience  of  four  or  more  years  under  this  Workmen's 
Compensation  Law  may  have  demonstrated  to  the  entire  satisfac- 
tion of  this  commission  that  it  is  necessary  or  desirable  to  change 
or  modify  its  former  findings  of  fact  in  order  to  secure  or  assure  a 
strict  compliance  with  the  law,  where  employers  have  elected  to  pay 
this  compensation  direct  and  have  later  entered  into  a  contract 


SUPBEME  Court  565 

with  an  indemnity  company,  by  the  terms  of  which,  as  averred  in 
this  petition,  "The  insurance  company  *  *  *  agreed  to  pay  to  the 
injured  employes  of  plaintiff  such  amounts  for  medical,  nurse  and 
hospital  services  and  medicines,  and  such  compensation  as  were 
and  should  be  provided  by  said  Act  of  the  General  Assembly  com- 
prised in  Section  1465-41a  to  Section  1465-106  General  Code  of  Ohio 
and  amendments  thereof,  and  in  the  event  of  death  of  any  of  plain- 
tiff's employes,  such  amounts  as  were  and  should  be  provided  in 
said  act  and  amendments  thereof  for  funeral  expenses  and  for 
compensation  to  the  dependents  or  those  partially  dependent  upon 
such  employes." 

While  Section  54  of  the  Workmen's  Compensation  Law  (Sec- 
tion 1465-101,  General  Code),  as  it  read  prior  to  the  amendment  of 
February  16,  1917,  undoubtedly  permitted  the  writing  of  such  a 
contract,  nevertheless  that  section  must  be  construed  in  connection 
with  Section  22  of  the  same  act,  which  authorizes  the  industrial 
commission  to  change  or  modify  its  findings  of  fact  provided  for  in 
that  section,  whenever  in  its  judgment  such  action  is  necessary  or 
desirable  to  secure  or  assure  a  strict  compliance  with  all  the  pro- 
visions of  that  act. 

It  therefore  follows  that  the  industrial  commission  would  have 
the  power  under  this  provision  of  Section  22  to  change  or  modify  its 
former  findings  of  fact  in  reference  to  employers  who  had  elected 
to  pay  individually  from  a  benefit  fund,  department,  or  association, 
such  compensation  direct,  if  it  should  find  that  such  contracts  fur- 
nish an  opportunity  for  unfair  or  fraudulent  settlement —  and  had 
resulted  or  might  result  not  only  in  avoiding  a  strict  compliance 
with  the  provisions  of  the  act,  but  also  in  some  instances  defeat  its 
intent  and  purpose,  especially  where  the  injured  employe  or  the  de- 
pendents of  an  employe  killed  in  the  course  of  his  employment  are 
not  fully  advised  of  their  rights  under  Section  27  of  this  act  and 
Rule  18  adopted  by  the  {industrial  commission  under  authority  of 
the  act  creating  that  commission. 

But  the  right  of  the  industrial  commission  of  Ohio  to  change 
or  modify  its  former  findings  of  fact  does  not  now  depend  upon  this 
construction  of  this  paragraph  of  Section  22.  The  amendment  of 
March  20,  1917,  of  Section  1465-69,  General  Code  (107  O.  L.,  159), 
specifically  limits  the  privilege  of  electing  to  pay  compensation  in- 
dividually or  from  a  benefit  fund,  department  or  association,  to 
those  employers  "who  do  not  desire  to  insure  the  payment  thereof 
or  indemnify  themselves  against  loss  sustained  by  the  direct  pay- 
ment thereof,"  and  therefore  it  becomes  the  duty  of  the  industrial 
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commission  to  chancre  or  modify  its  former  findings  of  fact  in  refer- 
ence to  such  employers,  and  make  the  same  conform  to  the  pro- 
visions of  the  amended  section. 

This  added  condition  precedent  to  the  exemption  of  certain 
employers  from  the  general  provisions  of  the  act  is  not  only  clearly 
within  the  power  of  the  general  assembly,  but  it  is  in  furtherance 
of  the  purpose  and  intent  of  the  constitution  and  the  law,  to  create 
and  maintain  one  insurance  fund,  to  be  administered  by  the  state, 
out  of  which  fund  compensation  shall  be  paid  to  workmen  and  their 
dependents  for  death,  injuries,  or  occupational  diseases  occasioned 
in  the  course  of  employment. 

If  insurance  is  desired,  the  state  will  furnish  it  out  of  the 
fund  created  and  maintained  for  that  purpose ;  for  it  would  not  only 
be  arbitrary,  unfair,  and  without  purpose,  to  permit  some  em- 
ployers of  Labor  to  enter  into  contracts  of  insurance  with  private 
companies  and  compel  all  other  employers  to  contribute  to  the 
state  insurance  fund,  but  it  would  also  hinder  and  perhaps  utterly 
demoralize  the  method  and  defeat  the  object  and  purpose  of  the 
creation  of  such  a  fund. 

This  is  an  action  to  enjoin  the  industrial  commission  of  Ohio 
from  revoking,  changing  or  modifying  its  findings  of  fact  hereto- 
fore made  by  it  in  reference  to  the  right  of  this  plaintiff  and  the 
cross-petitioner  to  elect  to  pay  compensation  direct.  Therefore, 
the  question  of  the  constitutionality  of  Section  1465-101,  General 
Code,  as  amended  February  16, 1917  (107  O.  L.,  6)  or  the  constitu- 
tionality of  paragraph  2  of  Section  9607-2,  G^eneral  Code,  as 
amended  March  21,  1'917  (107  0.  L.,  647),  is  in  no  wise  important 
in  the  disposition  of  this  case.  If  Section  1465-69,  (]^neral  Ck>de, 
as  amended  March  20,  1917,  is  a  valid  and  constitutional  act  of 
the  general  assembly  of  Ohio,  and  applies  to  all  employers  of  labor 
mentioned  in  subdivision  2  of  Section  13  of  the  Workmen^s  CJom- 
pensation  Act,  then  the  industrial  commission  not  only  has  author- 
ity, but  it  becomes  its  duty  to  require  all  employers  of  labor  to 
bring  themselves  within  the  terms  and  conditions  before  permit- 
ting them  to  exercise  the  privilege  of  election,  regardless  of  the  con- 
stitutionality of  the  acts  above  mentioned. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Newman,  Jones,  Matthias  and  John- 
son, JJ.,  concur. 
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NEW  CORPORATIONS 

Olobe  Tool  &  Ehigineering  Co.,  Day- 
ton; $20»000.  Henry  F.  Detzel,  Alvin 
E.  Shively,  Alma  M.  Detzel,  Rose 
Shively,  John  H.  Shively. 

Country  Club  Co.,.  OrrvlUe,  $20,000, 
J.  P.  Waefler,  C.  L.  Wiser,  J.  F.  Rerm, 
C.  F.  Kraft,  F.  E.  Welty. 

Wakefield  Co.,  Columbus;  $10,000. 
Harry  G.  Wakefield,  Erhold  H.  Gun- 
ther,  Elmer  A.  Eichner,  Fred  U  Whid- 
den,  Robert  C.  Byers.  (Real  estate  and 
insurance.) 

Homestead  Theater  Co.,  Cleveland; 
125,000.  B.  I.  Brody,  S.  Schwartz,  Ju- 
lius A.  Schwartz,  M.  A.  Fdiedman, 
Samuel  Horwitz. 

Lakewood  Fireproof  Storage  Co., 
Lakewood;  $10,000.  John  J.  Gund,  T. 
J.  MofTett.  N.  B.  Madden,  N.  B.  Mas- 
ten,  O.  E.  Schultz. 

Structural  Stamping  Co.,  Youngs- 
town;  $10,000.  C.  A.  Manchester,  J. 
C  Argetsinger,  James  E.  Bennett,  G. 
M.  Haney,  B.  M.  Hobson. 

H.  C.  McCall  Conctructlon  Co..  Co- 
lumbus; $100,000.  H.  C.  McCall,  A.  K. 
McCall,  W.  S.  Westbrook,  Jack  T. 
Gougler,  Delia  Melllnger,  Minnie 
Westbrook. 

Cincinnati  Packing  Co.,  Cincinnati; 
$25,000.  Alfred  Mack,  Milton  Hurtig, 
M.  McKeman,  Harvey  A.  Schear,  Wil- 
liam H.  Peters. 

Radium  Paint  &  Materials  Co., 
Cleveland;  $50,000.  W.  R.  Winn,  E. 
M.  Bell,  L.  A.  Kujawflki,  Z.  E.  Porter, 
H.  D.  Scharfield. 

.J.  Horace  Lytle  Co.,  Dayton;  $30,- 
000.  J.  Horace  Lytle,  G.  M.  Williams, 
Vincent  K.  Hilton,  H.  V.  Lytle,  E.  D. 
Grimes.     (General  adverticing.) 

Dover  Home  Building  Co.,  Dover; 
^100,000.  A.  W.  Davis,  E.  J.  Horn. 
W.  G.  Immel,  E.  F.  Seibert,  E.  J.  Vor- 
herr,  A.  C.  Marsh,  Joseph  Fried,  H. 
H.  Milar,  F.  P.  Bixler,  D.  Defenbacher, 
H.  W.  Streb. 

Fleegle  Rubber  Co.,  Akron;  $10,000. 
G.  J.  Rossworm,  H.  F.  Reinhart,  C.  O. 
Fleegle,  P.  M.  Held.  M.  F.  Fleegle. 

Music  League  of  Akron  Co.,  Ak- 
ron; $1000.  Jerome  Dauby,  Earle  G. 
Killeen,  J.  B.  Huber,  A.  H.  Noah,  A. 
W.  Burnett. 


Sandusky  Blue  Limestone  Co.,  San- 
dusky; $30,000.  Clarence  Steffen,  Her- 
man Binsack,  F.  J.  Leblicq,  M.  D..,  E. 
J.  Rosno,  R.  H.  Shively. 

Sandusky  Underwear  Co.,  San- 
dusky; $15,000.  M.  M.  Jacobs,  James 
W  .Cookson,  G.  E.  Bisnette,  A.  K. 
Nier,  Joseph  G.  Pyle. 

Swanders  Farmers*  Elevator  Co., 
Swanders;  $40,000.  D.  W.  Yinger, 
William  W.  Davis,  G.  W.  Zedeker,  J. 
E.  f^nkenbine,  L.  P.  Gross. 

Toledo  Candy  Co.,  Toledo;  $10,000. 
Harold  J.  Battes,  Harry  Maybe,  Har^ 
old  .  Maybe,  Jennie  M.  Myers,  C.  A. 
Thatcher. 

Douglass  Laundry  Co.,  Cleveland; 
$10,000.  Harry  E.  Davis,  Roddy  K. 
Moon,  Jane  E.  Hunter,  Robert  K. 
Hodges,  Charles  H  Leatherman 

Schirmer  •  O'Hara  Co,  Cleveland; 
$25,000  William  A.  McAfee,  A.  A. 
Stambaugh,  A.  B.  Cakes,  Hazel  B. 
Lindeman,  L.  A.  M.  Jejeau.  (General 
contracting.) 

Group  Plan  Realty  Co.,  South  Euclid ; 
$16,000.  E.  C.  Foote,  F.  J.  Langer,  P. 
H.  Jordan,  G.  I.  Bowman,  W.  R.  Car- 
son. 

R.  B.  Cochrane  Realty  Co.,  Colum- 
bus; $10,000.  W.  J.  Davidson,  R.  B. 
Cochrane,  Bartin  Griffith,  Margaret 
Spencer,  E.  K.  Merwine. 

New  Franklin  Electric  Lighting  Co., 
New  Franklin;  $2500.  Oren  C.  Bates, 
Arthur  Crowl,  Harr  Heldenbrand,  Ira 
E.  Myers,  H.  F.  Watson,  D.  F.  Harsh, 
D.  W.  Hoopes. 

Crock  Motor  Car  Co.,  Cuyahoa 
FaUe;  $100,000.  Keith  M.  Crock,  W.  J. 
Carter,  G.  D.  Porter,  W.  T.  Evans,  L.  B. 
Field. 

Neale  Produces  Co.,  Cleveland;   $5,- 

000.  G.  C.  Hafiey,  H.  T.  HofTman,  J.  A. 
Brune,  A.  M.  Klein,  M.  T.  Mazanec. 
(Metal  cleaners  and  allieid  products.) 

Youngstown  Office  Supply  Co., 
Youngstown;  $10,000.  Robert  L.  Cava- 
naugh,  William  M.  Flynn,  John  J.  Hol- 
land, Erskine  Maiden,  Jr.,  John  J. 
Barrett. 

S.  S.  and  G.  Co.,  Cleveland;  $10,000. 

1.  B.  Storer,  G.  M.  Gunderson,  J.  N. 
Shricken,  C.  W.  Brown,  A.  P.  Gustaf- 
son.  (General  agency  and  commission 
business.) 


567 


568 


Department  Reports 


George  L.  Wingate  Merchandise  Co., 
Catawba;  $15,000.  George  L.  Wingate, 
T.  B.  Wingate,  Mary  C.  Wingate,  T.  B 
Wingate,  C.  E.  Stewart. 

Horsey  Products  Co.,  Cleveland; 
$105,000.  Edgar  T.  Horsey,  E.  C. 
Henn,  Ralph  F.  Henn,  A.  E.  Henn,  Gus- 
tav  von  den  Stelnen.  (Motor  and  ve- 
hicle accessories.) 

Hadden  Hall  Candy  Co.,  Columbus; 
$10,000.  Charles  W.  Right,  H.  T.  Hig- 
gins,  Mrs.  Mamie  Kight,  Alma  Not- 
tingham, Frank  S.  Hemmingen. 

Boyer  Office  Supply  Co.,  Canton; 
$100,000.  Martin  W.  Boyer,  F.  N. 
Speerman,  John  H.  Duncan,  L.  M.  Boy- 
er, H«.  B.  Black. 

Wing  Optical  Co.,  Cncinnati;  $10,- 
000.  Joseph  F.  Wing,  Philip  A.  Wing. 
Harry  L.  Biehl,  H.  A.  Fleming,  Marie 
Wing^ 

Garland  Motor  Sales  Co.,  Newton 
Falls;  $30,000.  L.  A.  McCormick,  J.  L. 
Garland,  Sara  Petty,  Elizabeth  Bald- 
win, Emma  Kistler. 

Automotive  Specialty  Co.,  Cleveland; 
$15,000.  J.  A.  Brune,  M.  Dilley,  G.  C. 
Haey,  M.  T.  Mazanec,  A.  M.  Klein. 

Real  £«8tate  Securites  Co.,  Cleve- 
land; $150,000.  J.  H.  McCall,  J.  C.  Mc- 
Nutt,  E.  G.  Guthery,  B.  J.  Guthery.  H. 
M.  Kodet. 

Amherst  Improvement  Co.,  Amherst; 
$25,000.  E.  H.  Nicholl,  William  H. 
Schibley,  Jacob  Bans,  F.  J.  Hubbard, 
E.  H.  Hasenpflug. 

East  Lawn  Realty  Co..  Akron;  $40,- 
000.  G.  W.  Auten,  C.  B.  Hays.  R.  L. 
Pardee,  T.  E.  Stelner,  R.  H.  Nesbitt. 

New  Winchester  Equity  Co.,  New 
Winchester;  $20,000.  J.  F.  Guinther, 
S.  G.  Kurtz,  J.  E.  Fink,  John  J.  Fauser, 
W.  C.  Kennedy,  E.  C.  Lowmiller. 

F.  E.  Walters  Co.,  Cleveland;  $250,- 
000.  F.  E.  Walters,  W.  C.  Merrick, 
Charles  Follett,  L.  C.  Wykoff,  Walker 
H.  Nye. 

Weeks  Sheet  Metal  Products  Co., 
Cleveland;  $10,000.  W.  J.  Weeks.  F. 
W.  Werner,  George  Ott.  J.  E.  Pease, 
Philip  P.  Bethea,  F.  J.  Humel,  Vctor  J. 
Weeks. 

Licking  Agricultural  Chemical  Co., 
Newark;  $150,000.  T.  C.  Jury,  L.  L. 
Edman,  T.  T.  Mercer,  John  McNamara, 
Orville  Klger,  J.  S.  Graham,  B.  F.  Mc- 
Donald, D.  B.  Grubb. 

Induction  Furnace  Co.,  Cleveland; 
$5,000.  W.  B.  Stewart,  Ashley  M.  Van 
Duzer  John  W.  Eckelberry,  Walker  H. 
Nye,  L.  C.  Wykoff. 

Safety  Stair  Tread   Co.,  Cleveland; 


$10,000.  Neil  W.  McGill,  Edward  W. 
Leeper,  Ira  E.  Arnold,  Hobb  O.  Bar- 
tholomew, Ralph  L.  Bailey. 

Thayer  Sales  Co.,  Cleveland;  $10,000. 
B  A.  Thayer,  Jr.,  L.  J.  Kutz.  N.  R. 
Thayer,  Charles  W.  Pattison.  E. 
Brown. 

Melcher-Scheuplein  Co.,  Toledo;  $10- 
000.  Joseph  P.  Scheuplein.  Florence 
M.  Scheuplein.  Wm.  E.  Melcher.  Lillian 
A.  Melcher,  Otto  G.  Hoppe.  (Bever- 
ages.) 

Windfall  Realty  and  Investment  Co., 
Cleveland;  $10,000.  Frank  L.  Hodous, 
Frank  J.  Faryzek.  George  J.  Divoky, 
Jos.  Jankowsky,  Frank  J.  Kubec. 

Diamond  Realty  &  Leasing  Co., 
Youngstown  ;  $10,000.  Walter  R.  Lal- 
ley,  P.  Lucille  Fitch,  Vincent  A.  Marco,. 
Bditih  Marco,  Marimine  M.  Rice. 

Memorial  Garage  and  Sales  Co.,  Day- 
ton; $25,000.  Samuel  L.  Finn.  Salton 
S.  Bruce,  E.  Shaker,  Wm.  Grether.  H. 
L.  Stephens. 

Eidgewater  Realty  Co.,  Cleveland; 
$10,000.  E.  S.  Miller,  Don  P.  Mills.  P. 
S.  Knight,  C.  L.  Fancher,  L.  M.  I>reher. 


Increases 

Beach   Enameling   Co.,    Cochocton; 
$100,000  to   $150,000. 

Citizen's   Mortgage  Investment    Co., 
Cleveland;    $500,000  to  $1,000,000. 

Ralph   Green   Co.,   Cincinnati;    $20.- 
000  to  $40,000. 

Universal  Glove  Co.,  Toledo;  $30,000. 
to  $200,000. 

Prudential  Mortgage  Securities  Co.^ 
Akron;  $100,000  to  $500,000. 

Country  Club  Co.,  Cleveland;   $175,- 
000  to  $200,000. 

Burkhart  Furniture  Co.,  Dayton;  $5,- 
000  to  $800,000. 

G.  W.  Bobb  Co.,  Columbus;  $400,000 
to    $1,000,000. 

Spencer  Metal  Products  Co.,  Spen- 
cer; $100,000  to  $1,000,000. 

Ohio    Building   Finance    Co..    Cleve- 
land;  $1,000  to  $200,000. 

Great  Northern  Tire  &  Rubber  Co., 
Cleveland;   $1,000  to  $1,000,000. 

Virginia  Coal  Mining  Co.,  Cincinnati; 
$10,000  to  $200,000. 

South  Side  Loan  and  Building  Co., 
Cincinati;   $2,000,000  to  $2,500,000. 


Decrease 

Moore  Oil  Co.,  Cicinnati;  $600,000  to 
$12,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  598 — In  the  Matter  of  the  Appeal  of  The  Kent  Water  and 
Light  Company  From  an  Ordinance  Passed  by  the  Village  of 
Kent,  Ohio,  August  2,  1915,  Fixing  the  Maximum  Water  Rate  in 
the  Village  of  Kent,  Ohio,  for  the  Period  of  Two  Years.  Prayer 
Granted. 


(Dated  August  1,  1919.) 

The  Supreme  Court  of  Ohio  having,  by  special  mandate  and 
the  per  curiam  opinion  filed  therewith,  in  its  proceedings  No. 
15669.  under  date  of  March  5,  1918,  remanded  this  proceedings 
to  the  Commission  with  instructions  to  reappraise  the  property 
of  The  Kent  Water  and  Light  Company  herein  involved,  and,  upon 
such  revaluation  being  had,  to  revise  the  schedule  of  rates  and 
charges  for  furnishing  water  service,  hereinbefore  prescribea,  in 
such  manner  as  to  afford  said  company  the  opportunity  of  earn- 
ing such  fair  and  adequate  return  on  the  capital  invested  as  the 
Commission  deems  just  and  reasonable. 

This  day  said  cause  came  on  for  further  consideration  and, 
the  Commission  having  completed  a  reappraisal  of  the  property 
of  said  The  Kent  Water  and  Light  Company,  used  and  useful  for 
the  convenience  of  the  public  in  the  furnishing  of  water  service, 
and  having  taken  into  consideration  the  independent  inventory 
and  appraisal  of  said  property  submitted  by  said  company,  the 
protests  of  said  company  and  the  village  of  Kent  against  the  new 
valuation  herein  adopted,  the  evidence  and  exhibits,  the  Commis- 
sion finds  and  determines  the  value  of  the  several  classes  and 
kinds  of  property  of  The  Kent  Water  and  Light  Company  used 
and  useful  for  the  convenience  of  the  public  in  the  furnishing  of 
water  service,  and  of  said  property  as  a  whole,  as  of  August  1, 
1915,  to  be  as  set  forth  in  the  following  summary,  namely: 
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And  the  Commission  having,  by  its  findings  and  order  made 
and  entered  herein  upon  the  eighteenth  day  of  October,  1918,  found 
and  determined  the  rates  and  charges  set  forth  in  the  ordinance 
herein  complained  of  and  appealed  from  to  be  unjust  and  unreason- 
able, and  therein  prescribed  such  maximum  rates  and  charges  for 
such  service  as  is  found  to  be  just  and  reasonable  and  ordered  the 
same  to  be  substituted  for  the  rates  and  charges  so  found  and  de- 
termined to  be  unjust  and  unreasonable,  said  rates  so  prescribed  by 
the  Commission  being  in  excess  of  the  ordinance  rates,  and  the 
Supreme  Court,  in  its  mandate  aforesaid  and  the  per  curiam  opinion 
filed  therewith,  having  found  that  the  rates  prescribed  by  the 
Commission  were  insufficient  to  yield  an  adequate  return  on  the 
capital  invested  by  the  company,  and  ordered  the  Commission  to 
revise  the  same  so  as  to  yield  a  fair  and  adequate  return  on  the 
capital  invested,  the  Commission,  being  fully  advised  in  the  pre- 
mises, and  having  caused  the  aforesaid  reappraisement  to  be  made 
and  having  so  ascertained  and  determined  the  value  of  all  the 
property  of  said  company  actually  used  and  useful  for  the  con- 
venience of  the  public  in  the  furnishing  of  water  service  for  public 
and  private  consumption  in  the  Village  of  Kent,  excluding  there- 
from the  value  of  any  franchise  or  right  to  own,  operate  or  enjoy 
the  safne  in  excess  of  the  amount  (exclusive  of  any  tax  or  annual 
charge)  actually  paid  to  any  political  subdivision  of  the  state  or 
county  as  a  consideration  for  the  grant  of  such  franchise  or  right, 
and  exclusive  of  any  value  added  thereto  by  reason  of  a  monopoly 
or  merger,  and  taking  into  consideration  the  necessity  of  making 
reservation  from  income  for  surplus,  depreciation  and  contin- 
gencies, and  all  other  matters  which  were  deemed  proper,  the  Com- 
mission, having,  heretofore,  in  this  proceeding  found  and  deter- 
mined the  rates  and  charges  set  forth  in  the  ordinance  herein  com- 
plained of  and  appealed  from  to  be  unjust  and  unreasonable,  now 
further  finds: 

For  Public  Use. 

Fire  hydrants,  including  necessary  water  for  practice 
and  drill  of  fire  company,  $48.50  each  per  annum. 

Flushing  sewers  and  sewer  flush  tanks,  and  street  gutters, 
for  public  schools  and  drinking  fountains,  to  be  charged,  for 
the  aggregate  amount  used  by  the  village  for'  all  such  pur- 
poses, at  the  rates  hereinafter  prescribed  for  private  use. 
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For  Private  Use. 

First  267  cu.  ft.  per  mo $2,625  per  1000  cu.  ft. 

Next  1333  cu.  ft.  per  mo 2.25   per  1000  cu.  ft. 

Next  2667  cu.  ft.  per  mo 1.80   per  1000  cu.  ft. 

Over  4267  cu.  ft.  per  mo 1.00   per  1000  cu.  ft. 

Annual  minimum  charge,  $8.40,  payable  quarterly,  or 

First  2000  gal.  per  mo. $0.35  per  1000  gal. 

Next  10,000  gal.  per  mo 30  per  1000  gal. 

Next  20,000  gal.  per  mo .24  per  1000  gaL 

Over  32,000  gal.  per  mo 13  per  1000  gal. 

Annual  minimum  charge,  $8.40,  payable  quarterly. 
All  bills  for  service  payable  quarterly. 

Are  reasonable  and  just  rates  and  charges  for  the  furnishing  of 
water  service,  by  the  appellant,  in  the  village  of  Kent,  Ohio. 

That  the  gross  and  net  revenues  derived  by  said  The  Kent 
Water  and  Light  0)mpany  from  furnishing  water  at  the  rates, 
prices  and  charges  herein  found  by  the  Commission  to  be  just  and 
reasonable,  will  be  sufficient  to  yield  said  The  Kent  Water  and 
Light  Company  a  reasonable  compensation  for  such  service.  It 
is,  therefore. 

Ordered,  That  the  rates  and  charges  hereinabove  found  and  de- 
termined by  the  Commission  to  be  just  and  reasonable,  be  substi- 
tuted for  the  rates  and  charges  set  forth  in  the  ordinance  herein 
complained  of  and  appealed  from,  which  the  Commission  has  found 
to  be  unjust  and  unreasonable. 

And  the  Commission  having  made  inquiry  and  investigation 
with  respect  to  the  ability  of  said  The  Kent  Water  and  Light  Com- 
pany to  furnish  water  service  during  the  period  fi^^ed  by  said  or- 
dinance, and  having  found  that  said  The  Kent  Water  and  Light 
Company  is,  and  will  be  able  to  furnish  its  said  product  during 
said  period,  it  is,  therefore,  further 

Ordered,  That  rates,  prices  and  charges  not  greater  nor  in  ex- 
cess of  the  rates,  prices  and  charges  for  water  furnished  for  pub- 
lic and  private  consumption  by  said  The  Kent  Water  and  Light 
Company  to  the  citizens,  public  grounds  and  buildings,  streets, 
lanes,  alleys,  avenues  and  for  fire  protection  in  the  village  of  Kent 
(which  rates,  prices  and  charges  the  Commission  has  herein  found 
to  be  just  and  reasonable),  be  and  remain  in  force  and  effect  for 
the  period  prescribed  by  said  ordinance  of  said  village  of  Kent 
herein  complained  of  and  appealed  from  by  said  The  Kent  Water 
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and  Light  Company,  and  that  said  The  Kent  Water  and  Light  Com- 
pany be,  and  herdby  it  is  notified,  directed  and  required  to  furnish 
its  said  product  to  consumers  thereof  and  for  public  and  private 
purposes  in  said  village  for  and  during  said  period.  It  is  further 
Ordered,  That  said  The  Kent  Water  and  Light  Company  be, 
and  hereby  it  is  notified  and  directed  to  refund  to  all  consumers  of 
water,  either  in  cash  or  by  credit  upon  current  bills,  any  excess 
there  may  be  in  the  rates  and  charges  paid  by  said  consumers  dur- 
mg  the  pendency  of  this  proceeding  over  the  rates  and  charges 
herein  found  and  determined  by  the  Commission  to  be  just  and  rea- 
sonable. 

No.  1715 — ^In  the  Matter  of  the  Joint  Applicati<m  for  the  Approval 
of  the  Sale  by  C.  H.  Hofles  of  the  C.  H.  HoUes  Light  and  Power 
Company,  and  the  Purchase  of  Same  by  D.  M.  Scott,  Who  Will 
Operate  Said  Utility  as  Scott's  Electric  Service.  Prayer 
Granted. 


(Dated  July  29^  1919.) 

This  day  (the  Commission  deemmg  a  hearing  thereupon  to  be 
unnecessary) ,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  C.  H.  Holies,  (who  had  owned  and  operated  un- 
til the  first  day  of  February,  1919,  the  electrical  utility  at  Prairie 
Depot,  Ohio,  under  the  name  of  the  C.  H.  Holies  Light  and  Power 
Company)  and  D.  M.  Scott,  (who,  upon  said  February  1;  1919,  pur- 
chased said  electrical  utility  and  has  since  operated  the  same  under 
the  name  of  Scott's  Electric  Service),  asking  that  the  Commission 
now  formally  approve  the  said  purchase  and  sale  of  said  electrical 

utility  property: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 

premises,  the  Commission  finds,  from  the  pleadings  filed  herein  and 
its  independent  inquiry  and  investigation  thereupon,  and  for  the 
purpose  of  this  proceeding,  that  the  public  will  thereby  be  fur- 
nished with  adequate  service  for  a  reasonable  and  just  rate  or 
charge  therefor,  and  is  satisfied  that,  in  so  far  as  it  has  the  author- 
ity so  to  do,  it  should  now  formally  consent  to  and  approve  the  said 
purchase  and  sale  of  public  utility  property.    It  is,  therefore, 

Ordered,  That,  in  so  far  as  this  Commission  has  the  authority 
so  to  do,  it  do  now,  and  hereby,  formally  consent  to  and  approve 
the  sale,  upon  February  1, 1919,  of  the  electrical  utility  property  at 
Depot,  Ohio,  by  C.  R  Holies,  who  had  operated  the  same 
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under  the  name  of  the  C.  H.  Holies  light  &  Power  Company,  and 
the  purchase  thereof  by  D.  M.  Scott,  who  has  since  said  Feb- 
ruary 1st,  1919,  operated  the  same  under  the  name  of  Scott's  Elec- 
tric Service.    It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  commis- 
sion schedules  providinsr  for  their  respective  withdrawal  from  and 
inauguration  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  con- 
sent to,  or  approval,  by  this  commission  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property,  nol*  shall  the  findings  hereinbefore  set  forth  as  to 
rates  and  service  be  binding  upon  this  commission  in  any  future 
proceeding  involving  said  matters. 


ATTORNEY  GENERAL 


The  Amendment  to  Section  1683-9  General  Code,  Increasing  the 
Levy  That  May  he  Made  under  the  Mothers'  Pension  Law,  Does 
Not  T^e  Effect  UntU  Ninety  Days  After  it  Was  Filed  in  the  Of- 
fice of  the  Secretary  of  State.  Therefore  the  Benefits  of  Such 
Law  Cannot  be  Applicable  for  the  Next  Tax  Year. 


No.  49»— (Opinion  Dated  July  19,  1919). 

Board  of  State  Charities,  Columbus,  Ohio. 

Gentlemen:  In  your  letter  of  July  3,  you  request  the  opinion 
of  this  department  on  the  question  as  to  whether  or  not  House  Bill 
507,  amending  Section  1683-9  General  Code,  by  authorizing  the  levy, 
for  the  uses  and  purposes  of  the  juvenile  court  in  the  administra- 
tion of  the  mothers'  pension  law,  to  be  made  at  the  rate  of  one-fifth 
of  a  mill,  instead  of  one-tenth  of  a  mill  as  formerly,  went  into  im- 
mediate effect  by  virture  of  the  exception  in  the  referendum  pro- 
vision of  the  constitution  found  in  Section  Id  of  Art.  II  of  the  con- 
stitution. 

I  am  enclosing  a  copy  of  an  opinion  addressed  to  the  Tax  Com- 
mission of  Ohio,  dealing  with  the  precisely  similar  question  arising 
under  the  act  amending  the  highway  laws  of  the  state.  Applyng 
the  principles  of  this  opinion  to  your  question,  the  result  is  that 
House  Bill  507  does  not  go  into  effect  until  ninety  days-  after  it  was 
filed  in  the  office  of  the  secretary  of  state,  and  I  so  advise. 

This  conclusion  answers  your  first  question  and  makes  un- 
necessary an  answer  to  your  second  question. 

In  answering  your  third  question,  as  to  whether  or  not,  if  the 
act  in  question  is  subject  to  the  referendum,  its  benefits  may  be 
made  possible  for  the  next  tax  year,  I  note  that  the  act  was 
filed  in  the  office  of  the  secretary  of  state  on  June  6,  1919.  This 
was  after  the  first  Monday  in  June,  1919,  when  county  budgets  are 
required  to  be  made  up  and  filed  with  the  budget  commissioner.  The 
ninety  day  period  will  expire  early  in  September,  1919.  In  any 
possible  view  of  the  law  relative  to  the  time  of  making  tax  levies, 
this  would  be  too  late  to  make  possible  the  use  of  H.  B.  No.  507  for 
the  next  tax  year. 

Section  1683-9  General  Code,  is  of  course  not  self-executing, 
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being  a  mere  grant  of  authority  to  the  county  commissioners.  More- 
over, it  is  not  mandatory  on  the  commissioners  to  levy  any  particu- 
lar rate,  as  would  be  the  case  if  it  were  an  interest  and  sinking  fund 
levy  governed  by  Art  XII.,  Section  11  of  the  constitution,  for  ex- 
ample. In  short,  it  is  a  matter  of  mere  discretion  and  power  in  the 
county  commissioners.  Such  power,  to  be  exercised  at  all,  must  be 
exercised  at  the  time  provided  by  law,  or  at  least  within  a  reason- 
able period  thereafter.  Moreover,  the  mothers'  pension  levy  is  one 
of  the  levies  which  is  subject  to  the  control  of  the  budget  commis- 
sion. The  budget  commission  under  existing  laws  is  required  to 
complete  its  work  before  the  time  at  which  this  act  will  go  into  ef- 
fect.   See  Secton  5649-3b  General  Code. 

For  all  these  reasons,  therefore,  your  third  question  is  an- 
swered in  the  negative. 

Under  the  Recent  Amoidment  of  Section  2980-1  General  Code,  In- 
creasing the  Maximum  Amount  to  be  Made  for  Clerk  Hire  by  the 
County  Commissioners,  Such  County  Commissioners  May  by 
Proper  Resolution,  Increase  the  Amount  Heretofore  Provided  for 
Clerk  Hire,  When  in  Their  Judgment,  Such  Increase  4s  Required 
for  the  Proper  Performance  of  the  Functions  of  Any  or  All  of 
the  Several  County  Qffices,  Subject  to  the  Maximum  Limitation 
Prescribed  by  the  Statute  in  Force  at  the  Time  of  Taking  Such 
Action  and  the  Further  Proviso  of  the  Statute  That  the  Allow- 
ance Shall  be  Only  in  Such  Amount  as  is  Reasonable  and  Proper. 


No.  586— (Opinion  Dated  August  2,  1919). 

Hon^  John  L.  Cable,  Prosecuting  Attorney,  Lima,  Ohio. 

Dear  Sir:  The  receipt  of  the  inquiry  submitted  to  this  office, 
in  which  you  join  with  Hon.  Lehr  E.  Miller,  county  treasurer  of  Al- 
len county,  is  acknowledged. 

Your  inquiry  relates  to  the  authority  of  county  commissioners 
to  make  additional  allowances  for  clerk  hire  of  county  officers,  after 
having  once  acted  in  that  matter.  You  have  stated  the  facts  and 
your  inquiry' as  follows: 

"In  November,  1918,  I  filed  with  the  county  commission- 
ers of  Allen  county,  Ohio,  a  sworn  statement  of  the  sums  ex- 
pended by  the  treasurer's  office  for  deputy,  clerk  hire  and  as- 
sistants during  the  year  1917,  together  with  a  statement  of 
the  probable  amount  necessary  for  such  purposes  during  the 
year  1919.    Sec.  2980,  Gen.  Code. 

On  the  eighteenth  day  of  December,  1918,  the  board  of 
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county  commissioners  fixed  the  sum  to  be  expended  for  depu- 
tis,  clerks  and  assistants  for  the  year  1919  in  the  treas- 
urer's office  in  the  sum  of  $3383.34 ;  the  amount  so  fixed  being 
80%  on  the  first  two  thousand  dollars  and  40%  on  the  next 
eight  thousand  dollars  or  fractional  part  thereof  of  the  fees 
earned  by  the  treasurer's  office  for  the  year  October  1,  1917, 
to  September  30,  1918,  inclusive.    Sec.  2980-1,  Gen.  Code. 

On  the  twenty-ninth  day  of  March,  1919,  Section  2980-1 
of  the  General  Code  of  Ohio  was  amended  by  the  legislature  of 
Ohio.  On  the  eighth  day  of  April,  1919,  the  act  amending 
such  section  was  approved  by  the  governor  and  on  April  9, 
1919,  the  act  as  enacted  and  approved,  was  filed  in  the  office 
of  the  secretary  of  state  and  became  and  was  in  full  force 
and  effect  on  the  ninth  day  of  July,  1919.  Section  2980-1,  as 
amended,  is  the  same  in  its  provisions  as  the  original  Section 
2980-1,  except  that  the  aggregate  sum  that  may  be  fixed  by 
the  commissioners  for  the  compensation  of  deputies,  clerks, 
etc.,  shall  not  exceed  40%  on  the  first  two  thousand  dollars 
and  60%  on  the  next  eight  thousand  or  fractional  part  thereof. 

Quaere:  May  the  commissioners  on  my  application  as 
treasurer  make  a  further  allowance  for  deputy,  clerk  hire  and 
*  assistants,  for  the  year  1919,  in  a  sum  which  shall  not  exceed 
the  difference  between  the  i^um  first  fixed  by  the  commission- 
ers upon  the  basis  of  the  original  Section  2980-1,  namely  30 
and  40%  and  the  basis  fixed  by  Section  2980-1  as  amended, 
namely  40  and  60%  computed  upon  the  fees  earned  by  the 
treasurer's  office  for  the  year  October  1,  1917,  to  September 
30,  1918,  inclusive?" 

As  set  forth  in  your  communication,  the  amended  Section  2980- 
1.  General  Code,  as  enacted  by  the  present  legislature,  increases  the 
percentages  which  may  be  allowed  by  the  commissioners  from  the 
fee  fund  for  clerk  hire,  providing  forty  percent  on  the  first  two 
thousand  dollars  or  fractional  part  thereof,  and  sixty  percent  on 
the  next  eight  thousand  dollars  or  fractional  part  thereof,  in  lieu  of 
the  original  provision  for  thirty  percent  and  forty  percent  on  said 
amounts  respectively.  Said  amended  section  became  effective  July 
9, 1919.   As  now  in  force,  it  provides : 

"Sec.2980-1.  The  aggregate  sum  so  fixed  by  the  county 
commissioners  to  be  expended  in  any  year  for  the  compen- 
sation of  such  deputies,  assistants,  bookkeepers,  clerks  or 
other  employes  except  court  constables,  shall  not  exceed  for 
any  county  auditor's  office,  county  treasurer's  office,  probate 
judge's  office,  county  recorder's  office,  sheriff's  office,  or  office 
of  the  clerk  of  the  courts,  an  aggregate  amount  to  be  ascer- 
tained by  computing  forty  per  cent,  on  the  first  two  thousand 
dollars  or  fractional  part  thereof,  sixty  per  cent,  on  the  next 
eight  thousand  dollars  or  fractional  part  thereof  and  eighty- 
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five  per  cent,  on  all  over  ten  thousand  dollars,  of  the  fees, 
costs,  percentagres,  penalties,  allowances  and  other  perquisites 
collected  for  the  use  of  the  county  in  any  such  office  for  official 
services  during  the  year  ending  September  thirtieth  next  pre- 
ceding the  time  of  fixing  such  aggregate  sum ;  provided,  how- 
ever, that  if  at  any  time  any  one  of  such  officers  require  addi- 
tional allowance  in  order  to  carry  on  the  business  of  his  office, 
said  officer  may  make  application  to  a  judge  of  the  court  of 
common  pleas,  of  the  county  wherein  such  officer  was  elected ; 
and  thereupon  such  judge  shall  hear  said  application  and  if, 
upon  hearing  the  same  said  judge  shall  find  that  such  neces- 
sity exists,  he  may  allow  such  a  sum  of  money  as  he  deems 
necessary  to  pay  the  salary  of  such  deputy,  deputies,  as- 
sistants, bookkeepers,  clerks  or  other  employes  as  may  be  re- 
quired, and  thereupon  the  board  of  county  commissioners  shall 
transfer  from  the  general  county  fund,  to  such  officers'  fee 
fund,  such  sum  of  money  as  may  be  necessary  to  pay  said 
salary  or  salaries. 

Notice  in  writing  of  such  application  and  the  time  fixed 
by  such  judge  for  the  hearing  thereof  shall  be  served  by  the 
applicant,  five  days  before  said  hearing  upon  the  board  of 
county  commissioners  of  such  county.  And  said  board  s'hall 
file  in  said  proceeding  their  approval  or  disapproval  of  the  al- 
lowance asked  for  and  shall  have  the  right  to  appear  at  such 
hearing  and  be  heard  thereon ;  and  evidence  may  be  offered. 

When  the  term  of  an  incumbent  of  any  such  office  shall 
expire  within  the  year  for  which  such  an  aggregate  sum  is  to 
be  fixed,  the  county  commissioners  at  the  time  of  fixing  the 
same,  shall  designate  the  amount  of  such  aggregate  sum  which 
may  be  expended  by  his  successor  for  the  fractional  parts 
of  such  year." 

• 

I  have  considered  the  question  of  the  continuing  authority  of 
the  commissioners  to  provide  reasonable  and  proper  allowances  for 
clerk  hire,  within  the  limitations  of  the  authorization  of  the  stat- 
ute, in  Opinion  No.  323  of  this  department,  recently  announced, 
wherein  it  was  said,  concerning  the  statute  prior  to  the  recent 
amendment : 

"The  statutes  under  consideration  vest  in  the  county  com- 
missioners the  exclusive  power  to  make  allowances  from  the 
fee  fund,. and,  in  my  opinion,  their  jurisdiction  is  not  ex- 
hausted by  a  single  exercise  of  such  power,  but  is  continuing, 
and  not  exhausted  until  they  have  exercised  to  the  fullest  ex- 
tent the  30,  40  and  85%  computations  provided  for  in  Section 
2980-1,  G.  C." 

In  that  opinion,  the  question  before  me  was  the  validity  of  the 
exercise  of  such  authority  by  the  adoption  of  a  resolution  by  the 
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county  commissioners  amending  their  original  allowance  so  as  to 

provide  additional  funds  for  clerk  hire,  within  the  limtatons  of  the 

statute,  however,  and  it  was  held: 

"That  the  action  of  the  county  commissioners  was  a 
proper  exercise  of  their  power  to  fix  the  allowance  of  the  pro- 
bate judge  for  the  ensuing  year,  whether  it  be  called  an 
amendment  or  by  some  other  name,  so  long  as  the  aggregate 
amount  did  not  exceed  the  amount  arrived  at  under  the  per- 
centage computations  above  mentioned. 

There  is  no  provision  in  the  statute  that  the  commission- 
ers may  not  at  any  time  increase  an  allowance  made  from  the 
fee  fund,  either  by  way  of  amending  their  original  order  or 
by  making  a  new  order,  so  long  as  they  keep  within  the  per- 
centage specified.  As  already  stated,  the  power  of  the  com- 
missioners is  continuing  until  they  have  reached  the  aggre- 
gate amount  authorized  in  the  section." 

The  provision  of  the  statute  relative  to  the  time  of  taking  action 

by  the  commissioners  was  regarded  as  directory,  and  it  was  said : 

"It  must  not  be  overlooked  that  Section  2980,  G.  C,  clearly 
and  expressly  provides  that  the  aggregate  sum  to  be  fixed  by 
the  commissioners  shall  be  'reasonable  and  proper,'  and  this, 
in  my  opinion,  evinces  the  legislative  intent  to  confer  upon 
the  commissioners  continuing  authority  until  a  reasonable  and 
proper  amount  has  been  allowed,  subject  only  to  the  express 
limitation  imposed  by  Section  2980-1,  G.  C." 

The  original  allowance  by  the  commissioners  is  to  be  made 
pursuant  to  the  estimate  of  the  several  county  officers  of  the  prob- 
able amount  necessary  to  be  expended,  and  obviously,  in  exercising 
the  authorization  of  the  statute  to  provide  a  "reasonable  and 
proper"  allowance,  the  circumstances  and  conditions  confronting 
a  particular  county  office  at  any  time  within  the  year  will  be  con- 
trolling in  the  determination  of  the  reasonableness  and  propriety  of 
the  allowances  for  the  assistants  in  such  office,  which  essentially 
requires  that  such  conditions  be  taken  into  account  when  they 
arise,  and  the  duty  and  authority  conferred  upon  the  county  com- 
missioners properly  exercised  in  accordance  therewith. 

The  conclusion  announced  in  the  previous  opinion  of  this  office, 
above  referred  to,  has  the  support  of  the  unreported  decision  of 
the  Common  Pleas  Court  of  Noble  county,  afterwards  affirmed  by 
the  court  of  appeals,  and  of  a  recent  decision  of  the  court  of  com- 
mon pleas  of  Franklin  county. 

Now  that  the  forty  and  sixty  percent  limitations  provided  in 
Section  2980-1  General  Code,  as  amended,  constitute  the  operative 
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boundaries  of  the  authority  of  the  county  commissioners,  with  ref- 
erence to  allowances  for  clerk  hire  in  the  several  county  offices,  in 
the  exercise  of  their  continuing  jurisdiction  under  the  statute  as 

found  to  be  reposed  in  that  board  under  the  ruling  above  cited,  the 
commissioners  may,  by  proper  resolution,  increase  the  amount 

heretofore  provided  for  clerk  hire,  when  in  their  judgment  such 

increase  is  required  for  the  proper  i)erformance  of  the  functions 

of  any  or  all  of  the  several  county  offices,  subject,  of  course,  to  the 

maximum  limitation  prescribed  by  the  statute  in  force  at  the  time 

of  taking  such  action,  and  the  further  proviso  of  the  statute  that 

the  allowance  shall  be  only  in  such  amount  as  is  reasonable  and 

proper. 


The  Provisfons  of  Section  3939  General  Code,  do  Not  Authwize  the 
Issuance  of  Bonds  for  the  Purchase  of  Automobiles  toir  the  Po- 
lice Department,  Nor  for  the  Service,  Park  or  Health  Depart- 
ment of  the  City  Government.  Said  Section  Does  Authorize 
the  Issuance  of  Bonds  for  the  Purchase  of  Apparatus  Calculated 
to  Secure  More  Complete  Enjoyment  or  Extend  and  Enlarge  the 
Improvement  Authorized  in  Sub-Section  27,  Being  Not  Only  the 
Necessary  Building  for  the  Fire  Department,  but  Also  Fire  En- 
gines and  Other  Enumerated  Apparatus. 


No.  495— (Opinion  Dated  July  19,  1919.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:    You  recently  requested  my  written  opinion  as 
follows : 

**We  are  enclosing  herewith  copy  of  a  communication  to 
State  Examiner  Parmelee  together  with  copy  of  an  opinion  of 
the  City  Solicitor  of  Youngstown,  Ohio,  to  the  City  Auditor, 
as  the  writer  in  several  instances  has  held  according  to  his 
best  judgment  on  the  issuance  of  bonds  to  cover  motor  ve- 
hicles of  various  natures,  we  think  it  advisable  and  therefore 
respectfully  request  your  written  opinion  upon  the  following 
matters : 

ratus  of  a  fire  department  other  than  those  which  are  specific- 
ally listed  in  paragraph  27  of  Section  3939  of  the  General 
Code? 

"2.  Can  bonds  be  legally  issued  to  cover  the  cost  of  motor 
patrol  wagons,  police  chiefs  car,  two  automobiles  for  general 
police  purposes  and  motor  vehicles  for  police  usage  ? 

1.    Can  bonds  be  legally  issued  to  cover  general  appa- 
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"3.  Can  bonds  be  legally  issued  to  purchase  motor  ve- 
hicles for  general  miscellaneous  purposes,  such  as  automobiles 
for  service  director,  service  department,  park  department, 
health  department,  etc  ?" 

With  your  communication  you  also  submit  a  copy  of  opinion  of 
the  city  solicitor  of  Youngstown,  in  which  he  considers  the  legality 
of  a  bond  issue  under  the  provisions  of  Section  3939  General  Code, 
for  the  purpose  of  purchasing  for  the  central  police  station  of 
Youngstown  an  auto  patrol  wagon,  a  chief's  car,  two  Ford  cars, 
four  motorcycles  and  other  equipment. 

The  determination  of  your  question  will  depend  upon  the  con- 
struction of  the  provisions  of  Section  3939  General  Code,  as 
amended  in  106  Ohio  Laws,  536,  as  I  do  not  find  any  other  general 
or  special  provision  which  might  be  considered  in  point  upon  the 
question  involved. 

Section  3939  General  Code  in  its  amended  form  is  of  the  same 
general  purport  and  substance  as  the  original  Section  3939,  which 
was  enacted  as  a  part  of  the  Longworth  Act,  so-called,  which  pro- 
vided a  comprehensive  authorization  for  issuance  of  bonds  for 
specifically  enumerated  purposes.  The  section  is  quite  lengthy  and 
provides  by  an  extended  enumeration  of  particular  purposes  au- 
thorization for  the  issuance  of  bonds  by  the  council  of  a  municipal 
corporation  upon  a  two-thirds  vote  of  its  members. 

I  have  examined  the  enumeration  of  purposes  embodied  in  the 
section  and  find  that  the  only  ones  which  might  be  said  to  be  in 
point  as  an  authorization  for  the  issuance  of  bonds  for  the  pur- 
poses comprehended  by  your  inquiry  are  found  in  sub-Sections  2 
and  7.  Therefore  I  quote  so  much  of  the  section  as  will  illustrate 
the  application  of  the  provisions  mentioned. 

"Section  3939.  When  it  deems  it  necessary  the  council 
of  a  municipal  corporation,  by  an  affirmative  vote  of  not  less » 
than  two-thirds  of  the  members  elected  or  appointed  thereto, 
by  ordinance,  may  issue  and  sell  bonds  in  such  amount  and  de- 
nominations, for  such  period  of  time,  and  at  such  rate  of  in- 
terest, not  exceeding  six  percent,  per  annum,  as  said  council 
may  determine  and  in  the  manner  provided  by  law,  for  any  of 
the  following  si)ecific  purposes  ♦  *  • 

2.  For  extending,  enlarging,  improving,  repairing  or  se- 
curing a  more  complete  enjoyment  of  a  building  or  improve- 
ment authorized  by  this  section,  and  for  equipping  and  fur- 
nishing, it  ♦  ♦  ♦  ♦  ♦ 

7.    For  erecting  workhouses,  prisons  and  police  stations. 
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I  have  examined  the  copy  of  opinion  of  the  city  solicitor  of 
Youngstown  which  you  have  attached  to  your  communication,  in 
which  the  conclusion  is  reached  that  Section  3959  authorizes  the  is- 
suance of  bonds  for  the  purpose  of  purchasing  automobiles  for  the 
police  department,  and  the  conclusion  being  arrived  at  by  deduction 
of  an  analogy  to  the  case  of  the  issuance  of  bonds  for  purchasing 
an  automobile  hose  truck  and  similar  equipment  for  a  fire  depart- 
ment, which  was  determined  to  be  authorized  under  said  section  in 
a  previous  opinion  of  this  department  rendered  on  December  8, 
1914,  and  appearing  in  Volume  II.  of  the  Report  of  the  Attorney 
General  for  that  year,  at  page  1512. 

I  find  myself  unable  to  agree  with  the  conclusion  of  the  city 
solicitor,  and  likewise  unable  to  agree  that  the  case  presented  in 
your  inquiry  and  as  considered  by  the  solicitor  of  Youngstown  in 
the  construction  of  an  ordinance  of  that  city,  providing  for  the  is- 
suance of  bonds  for  the  purchase  of  motor  vehicles  for  the  i>olice 
department,  is  analogous  to  the  case  of  issuance  of  bonds  for  pur- 
chase of  a  hose  truck  as  considered  in  the  previous  opinion  of  this 
department. 

The  question  considered  by  my  predecessor  with  relation  to  the 
authority  to  issue  bonds  for  purchase  of  a  hose  truck  involved  a  con- 
sideration of  sub-Section  27  of  Section  3939  General  Code,  supra, 
which  sub-section  provides: 

"27.  For  erecting  any  bulding  necessary  for  a  fire  de- 
partment, purchasing  fire  engines,  fire  boats,  constructing 
water  towers,  and  fire  cisterns,  and  paying  the  cost  of  plac- 
ing underground  the  wires  or  other  signal  apparatus  of  any 
fire  department." 

In  the  opinion  referred  to  it  was  pointed  out  that  said  sub- 
Section  27  and  sub-Section  2  of  the  same  statute  should  properly 
be  considered  together  and  by  so  doing  the  provision  of  sub-Sec- 
tion 2  amounted  to  an  enlargement  of  the  specific  authorization 
contained  in  sub-Section  27,  to  the  extent  that  it  provides  for  is- 
suing of  bonds  for 

"extending,  enlarging,  improving,  repairing  or  securing  a  more 
complete  enjo3rment  of  a  building  or  improvement  authorized 
by  this  section,  and  for  equipping  and  furnishing  it." 

The  case  thus  considered  is  distinguishable  from  the  one  now 
under  consideration  for  the  reason  that  sub-Section  7,  which  is  the 
substantive  provision  to  be  relied  upon  in  the  present  case,  only 
pertains  to  the  erection  of  workhouses,  prisons  and  police  stations ; 


Attorney  General  585 

while  sub-Section  27,  in  addition  to  the  enumeration  of  buildings  for 
the  fire  department,  also  enumerates  items  of  equipment,  and  by 
reading  sub-Section  2  in  connection  with  the  latter  section  the  pro- 
vision for  extending,  enlarging  and  securing  a  more  complete  en- 
joyment applies  as  well  to  the  provisions  for  equipment  as  to  the 
provision  for  buildings ;  while  the  same  result  does  not  follow  in  the 
case  of  reading  sub-Section  7  and  sub-Section  2  together,  for  the 
reason  that,  as  above  pointed  out,  sub-Section  7  does  not  relate  to 
equipment  for  the  police  department  but  is  aptly  limited  in  its  lan- 
guage to  buildings,  thus  necessitating  the  limitation  of  the  effect 
of  sub-Section  2  to  extending,  enlarging  and  securing  the  more  com- 
plete enjoyment,  etc.  of  the  buildings. 

Thus,  while  conceding  the  suggestion  of  the  solicitor  of  Youngs- 
town  that  sub-Section  2  should  be  read  in  connection  with  sub- 
Section  7,  yet  I  am  of  the  opinion  the  conclusion  does  not  follow 
that  any  authorization  is  found  for  issuing  bonds  to  purchase  auto- 
mobiles, as  it  could  not  be  said  they  pertain  to  the  enjoyment  or  en- 
largement, etc.  of  the  police  station. 

Sub-Section  7  is  not  as  broad  in  its  language  in  this  regard  as 
sub-Section  27,  and  with  respect  to  the  matter  of  supplying  general 
equipment  for  the  respective  departments  of  the  city  government 
concerned  with  the  police  station  under  sub-Section  7  and  the  fire 
department  under  sub-Section  27  there  appears  to  be  no  analogy. 

Therefore,  I  advise  that  the  provisions  of  Section  3939  General 

I  Code  do  not  authorize  the  issuance  of  bonds  for  the  purchase  of 
automobiles  for  the  police  department,  nor  for  the  service,  park  or 
health  departments  of  the  city  government. 

Your  first  inquiry  pertains  to  apparatus  for  the  fire  depart- 
ment, and  I  am  of  the  opinion  that  the  section  does  authorize  the 
issuance  of  bonds  for  the  purchase  of  apparatus  calculated  to  se- 
cure more  complete  enjojmient  or  extend  and  enlarge  the  improve- 
ments authorized  in  sub-Section  27,  being  not  only  the  necessary 
building  for  the  fire  department  but  also  fire  engines  and  other 
enumerated  apparatus.  In  securing  the  complete  usefulness  of  the 
fire  engine  undoubtedly  other  equipment  would  be  found  necessary, 
and  in  fact  various  motor  trucks  and  conveyances  might  be  found 
appropriate  and  necessary  for  conveying  the  chief  or  other  officers 
to  the  scene  of  a  fire  for  effecting  the  proper  and  complete  use  of 
the  fire  engine  and  other  apparatus  specifically  authorized  and 
would  therefore  seem  to  be  within  the  spirit  and  scope  of  the  sec- 
tion, and  I  hold  that  the  authorization  is  sufficient  when  properly 
invoked  for  such  purposes. 
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Lape  VS.  Lape 

Alimony — ^Award  in  Installments — Future  Pers<mal  Earnings  m 
Wages— Sections  11990  and  11991,  General  Code. 

1.  Where  a  decree  for  divorce  is  fipranted  to  a  wife  on  account  of  the  ag- 
gression of  her  husband,  an  allowance  of  alimony  may  be  based  on  future 
personal  eaminjg^s  or  wages  of  the  husband.  In  such  a  case  the  court  is  not 
necessarily  limited  to  a  consideration  of  the  property  in  possession  of  the 
husband  at  time  of  decree. 

2.    Such  decree  for  alimony  may  provide  that  it  be  made  in  weekly  pay- 
ments of  specified  sums. 


(No.  16971— Decided  December  31,  1918.) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 

Facts  are  stated  in  the  opinion. 

Mr.  Owen  N.  Kinney,  for  plaintiff  in  error. 

Messers.  Bolsinger,  Kuhn  &  Bolsinger,  for  defendants  in  error. 

Mr.  Alfred  6.  Allen ;  Messers.  Lorbach  &  Garver  and  Mr.  David 
Davis,  amici  curiae. 
Nichols,  C.  J. 

The  court  of  appeals  of  Hamilton  county  held  in  the  first  propo- 
sition of  the  syUabus  of  the  case  at  bar  as  follows :  ^'An  allowance 
of  alimony  to  a  wife  cannot  be  based  on  future  personal  earnings  or 
wages  of  the  husband,  and  where  the  allowance  is  made  in  con- 
nection with  a  decree  for  divorce  to  the  wife  on  account  of  the  ag- 
gression of  the  husband,  it  must  be  based  on  property  owned  by 
him  at  the  time  the  decree  is  granted. 

This  conception  of  the  law  of  alimony  is  somewhat  startling — 
and  if  such  construction  of  the  alimony  statute  is  the  necessary 
one,  it  would  follow  that  erroneous  judgments  to  the  number  of 
tens  of  thousands  have  been  rendered  and  enforced  in  this  state. 

Let  us  give  a  concrete  illustration  of  the  effect  of  this  proposi- 
tion of  law — ^the  divorced  wife  of  a  man  of  property  is  to  be  awarded 
support;  but  the  divorced  wife  of  a  man  without  property  in  pos- 
session, but  earning  say  one  hundred  dollars  a  week,  is  to  go  hence 
without  relief. 

It  would  follow  that  the  fortunate  wife  so  divorced  (fortu- 
nate in  a  financial  sense  only)  could  fasten  upon  her  former  hus- 
band, if  he  had  accumulated  but  a  pittance  of  property,  an  obliga- 
tion to  support  her  during  his  lifetime,  in  the  form  of  weekly  pay- 
ments in  specified  sums,  unless  changed  circumstances  of  either  of 
the  parties  might  intervene,  although  the  sum  total  of  these  pay- 
ments might  in  the  passing  years  exceed  many  times  the  whole 
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value  of  the  husband's  estate  at  the  time  of  the  decree. 

On  the  other  hand»  the  doubly  unfortunate  wife  of  the  hus* 
band  in  fault,  without  property  at  time  of  the  decree,  could  not  re- 
ceive alimony  either  in  gross  or  in  divisional  i)ayments,  although 
the  husband  was  capable  of  earning,  and  in  fact  receiving,  a  hand- 
some salary  or  wages. 

Thus  this  state  of  the  law  would  operate  to  favor  the  derelict 
propertyless  husband  by  making  a  virtue  of  his  very  shortcomings, 
perchance  in  respect  to  the  very  causes  that  gave  ground  for  di- 
vorce ;  for  all  too  frequently  the  fact  that  the  party  in  fault  is  with- 
out property  is  clearly  associated  with  conduct  that  directly  led  up 
to  the  necessity  of  separation. 

The  seriousness  and  obvious  injustice  of  such  a  situation  is  at 
once  apparent,  especially  when  we  contemplate  the  very  great  num- 
ber of  worthy  women  who  would  thereby  be  deprived  of  a  remedy 
which  the  law  supposedly  holds  out  to  them. 

Permanent  alimony,  it  is  true,  is  purely  a  creature  of  statutory 
creation,  but  it  has  been  defined  as  late  as  the  eighty-third  Ohio 
State  Report,  at  page  101,  in  the  case  of  Fickel  et  al.  vs.  Granger, 
as  being  ''an  award  by  the  court  upon  considerations  of  equity  and 
public  policy  and  *  *  *  founded  upon  the  obligation,  which  grows  out 
of  the  marriage  relation,  that  the  husband  must  support  his  wife, 
which  obligation  continues  after  legal  separation  without  her  fault.'' 

It  is  a  known  fact  that  the  divorce  courts,  while  all  too  fre- 
quently resorted  to  by  folks  of  property,  are  mostly  occupied  in  solv- 
ing the  domestic  difficulties  of  those  not  blessed  with  the  posses- 
sion of  this  world's  goods,  and  it  certainly  is  to  be  granted  that  a 
good  woman,  who  has  faithfully  kept  the  marriage  vows,  but  who 
has  been  denied  the  support  of  her  husband,  should  in  a  sense  be 
the  ward  of  the  court. 

It  would  be  difficult,  it  seems  to  us,  to  defend  the  equity  of  the 
situation  or  to  commend  as  really  enlightened  a  public  policy  which 
would  decree  that  the  erring  husband  with  property  should  be  made 
to  fulfill  this  obligation,  at  once  moral  as  well  as  legal,  while  an- 
other, just  as  much  sinning  against  the  law  of  both  God  and  man, 
who  made  good  wages  or  salary,  as  the  case  might  be,  but  who 
squandered  instead  of  saved,  should  be  released. 

There  is  no  question  of  the  effect  of  the  decision  of  the  court  of 
appeals.  It  holds  squarely  that  the  court  is  absolutely  without 
power  to  render  any  judgment  for  alimony  whatever,  unless  the  ag- 
grieved wife  can  show  that  her  husband  is  the  owner  of  property. 

Reasonable  men  must  agree  that  such  a  distinction  is  mani- 
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festly  opposed  to  a  public  policy  of  enlightenment  and  does  vio- 
lence to  every  principle  of  equity  and  fairness. 

The  question  remains :  Is  such  an  unfortunate  construction  of 
the  statute  imperative  ?  It  must  be  granted  that  if  any  other  con- 
struction of  the  alimony  statute  is  possible,  it  should  be  adopted. 

So  much  of  Section  11990,  General  Gode,  as  is  to  be  construed 
is :  "The  court  shall  *  *  *  allow  such  alimony  out  of  her  husband's 
property  as  it  deems  reasonable,  having  due  regard  to  property 
which  came  to  him  by  marriage  and  the  value  of  his  real  and  per- 
sonal estate  at  the  time  of  divorce/' 

The  contention  of  those  who  hold  that  no  alimony  can  be  al- 
lowed unless  there  is  property  in  possession  is  that  paramount 
importance  should  be  given  to  the  phrase  "out  of  her  husband's 
property,"  going  so  far  as  to  hold  that  this  is  the  exclusive  source 
from  which  alimony  can  be  awarded. 

A  second  contention,  very  likely  correct,  is  that  future  earn- 
ings, such  as  salary  and  wages,  are  not  property  within  the  strict^ 
technical,  legal  definition  of  the  term. 

We  are  not  of  the  opinion  that  the  phrase  "out  of  her  hus- 
band's property"  is  entitled  to  receive  such  controlling  force.  Were 
it  entirely  withdrawn  from  the  statute,  it  would  in  no  wise  limit  or 
weaken  the  force  of  the  law  or  power  of  the  court.  It  was  of  far 
greater  importance  to  provide  that  alimony  should  be  allowed  than 
to  provide  the  method,  manner  or  source  of  payment.  It  is  essen- 
tially directory  in  its  nature,  and  its  inclusion  in  the  section  is  to  be 
explained  more  especially  by  that  which  follows,  where  the  ex- 
pression "having  due  regard"  is  employed. 

"Having  due  regard"  is  clearly  a  directory  clause  and  not  of 
mandatory  or  all-controlling  influence.  "Having  due  regard"  does 
not  mean  that  other  facts,  circumstances  or  conditions  can  not  be 
entertained.  Quite  the  contrary.  It  is  a  direction  simply  to  the  ef- 
fect that  the  court  in  fixing  the  alimony  must  not  overlook  or 
fail  to  take  into  account  the  property  which  the  wife  may  have 
brought  into  the  conmion  fund,  n6r  must  the  court  fail  to  consider 
the  value  of  the  real  and  personal  estate  of  the  husband  at  the  time 
of  the  decree.  Manifestly  these  are  proper  considerations  and 
should  have  "due  weight,"  but  certainly  it  is  not  to  be  held  that  ex- 
clusive consideration  should  be  given  to  them. 

For  instance,  a  man  with  five  thousand  dollars  in  property, 
with  an  earning  capacity  of  twenty  dollars  a  week,  would  on  the 
face  of  things  be  much  less  able  to  pay  substantial  weekly  install- 
ments of  alimony  than  one  of  no  property,  but  who  at  the  time  of 
the  decree  is  making  one  hundred  dollars  a  week. 
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Eentp  in  volume  one  of  his  Commentaries  on  American  Law 
(13  ed.),  page  *461,  says:  "In  the  exposition  of  statutes  ♦  *  * 
the  intention  of  the  lawgiver  *  *  ♦  will  always  prevail  over  the 
literal  sense  of  terms  *  *  *  and  the  reason  and  intention  of  the 
lawgiver  will  control  the  strict  letter  of  the  law.  *  *  *  The  inten- 
tion is  to  be  taken  or  presumed,  according  to  what  is  consontant 
to  reason  and  good  discretion/' 

This  rule  of  construction  would  certainly  commend  itself  as  a 
model  of  good  sense  and  inherent  justice,  and  guided  by  such 
rule  we  are  quite  unwilling  to  impute  to  the  general  assembly 
an  intention,  in  cas&  where  parties  are  in  equal  fault,  to  hold 
the  one  to  the  sacred  obligation  of  the  law  and  permit  the  other 
to  escape;  for  the  illogical  reason  that  the  one  has  some  prop- 
erty and  the  other  none,  although  having  something  of  far  greater 
value,  the  ability  to  earn  a  good  salary  or  wages. 

Measuring  the  statute  under  consideration  by  the  yardstick 
of  what  is  "consonant  to  reason  and  good  discretion,"  we  are  of 
the  opinion  that  it  was  the  intention  of  the  general  assembly, 
when  it  granted  to  the  courts  the  power  to  "allow  such  alimony," 
not  necessarily  to  preclude  the  court  from  giving  consideration 
to  the  ability  of  the  husband  to  earn  money. 

Judge  Thurman,  in  the  case  of  Admx.  of  Tracy  v.  Admr.  of 
Card,  2  Ohio  St.,  431,  says  at  page  441:  "On  the  one  hand,  the 
judiciary  should  be  careful  not  to  make  its  office  of  expounding 
statutes  a  cloak  for  the  exercise  of  legislative  power,  on  the  other 
hand  it  is  equally  bound  not  to  stick  in  the  mere  letter  of  the 
law,  but  rather  to  seek  for  its  reason  and  spirit  in  the  mischief 
that  required  a  remedy,  and  the  general  scope  of  the  legislation 
designed  to  effect  it."  Judge  Thurman,  in  the  same  case,  quotes 
Lord  Coke,  as  follows:  "TTie  equity  of  a  statute  is  a  construc- 
tion made  by  the  judges,  that  cases  out  of  the  letter  of  a  stat- 
ute, yet  being  within  the  same  mischief,  or  cause  of  the  making 
of  the  same,  shall  be  within  the  same  remedy  that  the  statute 
provideth." 

It  is  also  said  in  the  Tracy  case  that  "The  words  of  a  re- 
medial statute  are  to  be  construed  largely  and  beneficially,  so  as 
to  suppress  the  mischief  and  advance  the  remedy.  It  is  by  no 
means  unusual,  in  construing  remedial  statutes,  to  extend  the 
enacting  words  beyond  their  natural  import  and  effect,  in  order 
to  include  cases  within  the  same  mischiefs."  (Quoting  Dwarr.  on 
Stats.,  734,  735.) 
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When  the  statute  providing  for  the  award  of  alimony  was 
enacted,  the  mischief  that  required  a  remedy  was  the  want  of  a 
law  compelling  a  husband  from  whom  a  wife  was  divorced  to  pro- 
vide permanent  support.  The  mischief  in  the  case  of  a  wife  or  a 
husband  without  property  in  possession  was  just  as  manifest  in 
the  case  of  the  husband  with  property,  and  we  cannot  lead  our- 
selves to  believe  that  it  was  the  intention  of  the  general  assembly 
to  classify  women  so  as  to  make  certain  a  remedy  in  one  aspect 
of  the  case  and  deny  it  in  the  other. 

The  award  of  the  alimony  is  one  thing,  its  recovery  on  exe- 
cution by  the  wife  is  another,  and  must  be  left  to  take  care  of 
itself,  with  such  assistance  as  the  law  of  execution  provides. 

We  are  altogether  in  agreement  with  the  court  of  appeals 
in  its  holding  to  be  found  in  the  third  proposition  of  the  syl- 
labus of  the  case  at  bar,  that  Section  11991,  General  Code,  author- 
izes a  decree  of  alimony  in  weekly  payments  of  specified  sums. 

The  language  of  this  section,  that  the  alimony  as  allowed 
may  be  made  "payable  either  in  gross  or  installments,  as  the 
court  deems  equitable,"  clearly  grants  the  power  of  providing 
weekly  or  monthly  payments  of  specified  sums. 

The  fact  that  this  section,  which  at  the  time  of  the  passage 
of  the  alimony  act  was  a  part  of  old  Section  5699,  Revised  Stat- 
utes of  Ohio,  and  separated  from  it  by  the  codifying  commission, 
provides  for  the  payment  of  alimony  in  installments,  furnishes 
an  added  reason  for  the  holding  we  have  made,  that  the  ability 
to  earn  wages  or  salary,  generally  payable  in  installments,  is  an 
element  properly  to  be  considered  by  the  court  in  fixing  alimony. 

The  court  of  appeals  reversed  the  judgment  of  the  court  of 
insolvency,  notwithstanding  its  view  of  the  law  of  the  case,  for 
the  reason  that  the  record  of  the  case  did  not  affirmatively  show 
that  the  husband  at  the  time  of  the  original  decree  was  without 
property. 

Our  judgment,  therefore,  while  founded  on  an  entirely  dif- 
ferent conception  of  the  law,  will  be  one  of  affirmance  of  the  court 
of  appeals,  and  the  case  will  be  remanded  to  the  court  of  insol- 
vency of  Hamilton  county  with  directions  to  proceed  in  accord- 
ance with  this  finding. 

Judgment  affirmed  and  cause  remanded. 

Wanamaker,  Newman,  Jones,  Matthias,  Johnson  and  Dona^ 
hue,  JJ.,  concur. 
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NEW  CORPORATIONS 

Portage  Distributing  Co.,  Akron, 
$10,000.  Clarence  B.  Petrey,  Elno  C. 
Wall,  Morris  W.  Smee,  Ruth  E.  Wall, 
Elsie  H.  Petry. 

Sandusky  Manufacturing  Co.,  San- 
dusky; $gOO,000.  Robert  Stock,  Arthuh 
J.  Orinski,  AugustaM.  Stock,  Joseph 
T.  Sloat,  Oscar  E.  Soderberg. 

Edison  Electric  Co.,  Akron;  $75,000. 
Lee  J.  Myers,  Fred  H.  Lahrmer,  E.  I. 
Myers,  H.  L.  Weaver,  C.  T.  Moore. 

United  Iron  and  Metal  Co.,  Canton; 
$250,000.  Charles  S.  Weintraub,  Gust 
Deierling,  Wm.  Beresin,  Robert  Hel- 
ler, Abraham  Levie. 

Commercial  Rubber  Co.,  Cleveland; 
$200,000.  H.  L.  Bennett,  Carl  B.  Ford, 
Frank  R.  Bubna,  John  H.  Smart,  Wm. 
T.  Bishop. 

Summit  Development  Co.,  Akron; 
$100,000.  Edw.  C.  Marty,  R.  E. 
Haines,  F.  P.  Ritchie,  C.  A.  Weygandt, 
W.  F.  Kelley. 

Kulp  Oil  and  Gas  Co.,  Cleveland; 
$10,000.  J.  E.  Butles,  W.  D.  Bishop, 
Allen  McDougall,  H.  G.  McPike,  A.  E. 
Luthardt. 

Stark  Cabinet  Co.,  Canton;  $10,000. 
Herman  Weintraub,  John  Edwards, 
Stephen  Matejka,  Jesse  P.  Reese,  Vic- 
tor E.  Hoffman. 

Puley  Die  CastinJ^  Co.,  Cleveland; 
$10,000.  G.  B.  Puley,  G.  A.  Campbell, 
Herry  E.  Johnson,  Arline  Puley,  Galu- 
sha  H.  Campbell. 

American  Storage  Battery  Parts 
Co.,  Cleveland;  $20,000.  E.  H.  Jaynes, 
G.  H.  Thobaben,  J.  W.  Smith,  W.  W. 
Hendrickson,  V.  P.  Geffine. 

Fairfield  Oil  &  Gas  Co.,  Lisbon; 
$100,000.  John  M.  Elliott,  Charles  G. 
Connell,  J.  B.  Lyder,  W.  H.  Barr,  John 
Costello. 

Youngstown  Waste  Paper  and  Junk 
Co.,  Youngstown;  $1,000.  Sarah  Leder- 
man,  Morris  Lederman,  Andrew  Rheu- 
ben,  Anna  M.  Ross,  Henry  Green- 
wald. 

Mendon  Local  Union  Co.,  Mendon; 
$25,000.  J.  H.  Sevems,  W.  A.  Hamil- 
ton, G.  W.  Kinkley,  W.  M.  Hays,  N. 
A.  Kelner,  W.  H.  Murxin.  (Farm  prod- 
ucts, machinery.) 

Maddock  Taxi  Co.,  Oberlin;  $10,000. 
Fred  H.  Maddock,  Philip  E.  Nielson, 


M.  A.  Whitney,  J.  L.  Kinney,  M.  0. 
Sperry,  H.  H.  Askey. 

Hayes  Products  Co.,  Cleveland; 
$50,000.  Oscar  Hayes,  Fred  Bentel, 
F.  A.  Lennie,  Keith  Lawrence,  William 
M.  Hahn.  (Automotive  accessories', 
metal  products.) 

Lewis  Vacuum  Co.,  Cleveland;  $250,- 
000.  E.  E.  McCloud,  M.  M.  Witham, 
H.  C.  Berghaus,  S.  B.  Fitzsimmons, 
J.  L.  Francis. 

Weinberger-Kaufman  Co.,  Cincin- 
nati; $20,000.  Max  Weinberger,  Harry 
Kaufman,  Isaac  Lauterbach,  L.  R. 
Gross,  R.  de  V.  C!arroll.  (Manufacture 
and  sale  of  clothing.) 

Davis  Mining  and  Manufacturing 
Co.,  Cleveland;  $50,000.  C.  0.  Davis, 
C.  0.  Koenig,  Charles  Priebe,  Joseph 
Murphy,  R.  E.  Collins. 

Campbell-Dilley  Sales  Co.,  Warren; 
$50,000.  Louis  C.  Brown,  Allen  J. 
Campbell,  S.  R.  Russell,  E.  E.  Cham- 
bers, A.  P.  Dougherty.     (Garage.) 

Dayton  Metal  Body  Co.,  Dayton; 
$50,000.  Wayne  F.  Lee,  Thomas  H. 
Ford,  E.  M.  Henshaw,  H.  J.  Oakes, 
Edward  T.  Hall. 

McLean  Oil  &  Gas  Co.,  Logan;  $25,- 
000.  J.  L.  Murphy,  A.  J.  Ulrich,  W. 
L.  Gage,  John  C.  Pettit,  Jacob  A.  Kel- 
ler. 

Creal  Realty  Co.,  Cleveland;  $100,- 
000.  Harold  T.  Clark,  Paul  J.  Bickel, 
W.  L.  Fleming,  H.  C.  Green,  C.  C.  Ow- 
ens. 

Miller  Aeroplane  and  Supply  Co., 
Dayton;  $10,000.  Lestere  Miller,  W. 
R.  Brookins,  Earl  Brookins,  Philip  H. 
Ringel,  W.  S.  Brock. 

Good  Tire  Service  Co.;  Cincinnati; 
$10,000.  A.  Bernstein,  Keefer  Miller, 
John  W.  Davis,  Robert  Fred,  Edward 
F.  Peters. 

Olney  Co.,  Columbus;  $7,500.  Paul 
E.  Olney,  Lester  A.  Lear,  J.  Bennett 
Sparks,  J.  M.  Lee,  Bemice  De  Vitt. 
(General  merchandise.) 

Shawee  and  Hocking  Coal  Co.,  Co- 
lumbus, $1,000.  F.  H.  Hertel,  S.  C. 
Moran,  B.  H.  Nye,  H.  K.  Teeghman, 
Boyd  B.  Haddox. 

Windsor  Construction  Co..  Cleve- 
land, $26,000.  Elizabeth  C.  T.  Miller. 
Edith  Charlesworth,  S.  Gertrude  B. 
Lea,  Andrew  B.  Lea,  L.  L.  McCallum. 


691 


592 


DEPARTMENT  REPORTS 


AUas  Electric  Co.,  Cleveland,  $100,- 
000.  E.  F.  Marcha,  H.  C.  Miller,  H.  F. 
Tallon,  O.  Anderson,  R  J.  Baker. 

Avon  Tool  &  Machine  Co.,  Dayton, 
$20,000.  Anthony  R.  Cooper,  Edwin  B. 
Bosler,  Edward  P.  Thompson,  i>udley 
B.  Bishop,  Charles  C.  Bosler. 

Rumsey  Auto  Sales  Co.,  Cleveland, 
$25,000.  W.  D.  Somers,  Ralph  J.  Rum- 
sey, T.  J.  Moffett,  N.  B.  Madden,  E.  I. 
,Townsend. 

Industrial  States  Co.,  Cleveland, 
$250,000.  J.  E.  Morley,  H.  O.  Jones, 
James  P.  Wood,  C."  H.  Gale,  Grardner 
Abbott. 

Swiss  Hall  Co.,  Cleveland,  $30,000. 
Arnold  Wilhelm,  Jacob  Keller,  Adolph 
School,  Robert  Schneeberger,  Robert 
Hiltbrand. 

Oxel  Co.,  Cleveland,  $100,000.  Chas. 
W.  Brown,  James  W.  Forrester,  Chas. 
H.  Anderson,  Stephen  E.  Ulmer,  Ed- 
ward Grover  Krauss.  (Manufacturing 
and  selling  ointment.) 

Lehman-Schmitt  Co.,  Cleveland,  $50,- 
000.  J.  William  DeCumbe,  Theodore 
Schmitt,  Frank  Haushka,  Thomas  E. 
Monks,  Walter  J.  Schmitt.  (LiandB 
and  buildings  improvement.) 

Radiant  Manufacturing  Co..  Sandus- 
ky, $20,000.  I.  H.  Howarth,  R.  R.  Lan- 
gel,  S.  W.  Wallar,  D.  Ganong,  F. 
Hauck.  (Electric  lighting  and  power 
plants.) 

Robert  E.  Reed  Co.,  Cleveland,  $25,- 
000.  Robert  E.  Reed,  Joseph  T.  Brus- 
key,  Herbert  B.  Orr,  Marie  J.  Yeske, 
Peter  A.  Stenger,  Edward  Perry.  (Real 
estate.) 

Bankers'  Real  Ehstate  Securities  Co., 
Cleveland,  $100,000.  Frank  H.  Pelton, 
Edwin  E.  Miller,  George  B.  Folk,  M.  C. 
Knapp,  F.  W.  Treadway. 

National  Travel  Service  Co.,  Cleve- 
land, $10,000.  A.  F.  Counts,  W.  S. 
Rymer.  H.  B.  Mallette,  Robert  P.  King, 
M.  L.  Santore. 

Northern  Service  Co.,  Cleveland, 
$10,000.  A.  F.  Counts,  W.  S.  Ryder, 
Robert  P.  King,  H.  B.  Mallette,  M.  L 
Santore. 

Heights  Garden    and    Flower    Co, 
Cleveland,  $10,000.       John     H.  Price, 
Phelps  Crum,   Robert  Grosser,  E.   M 
Denner,  H.  P.  Seaman. 

Akron  Engineering  Co.,  Akron,  $50,- 
000.  H.  Whitford  Jones,  Carl  E.  Rett, 
J.  Earl  Cox,  H.  Goehler,  H.  Miller. 

Cleveland  Pipe  Co.,  Cleveland.  $25,- 
000.  David  A.  Gimp,  Max  Friedman, 
M.  B.  Friedman,  Ben  Friedman,  Fred- 
erick Fraukel. 


Grant  Motor  Sales  Co.,  Akron,  $25,- 
000.  Joseph  B.  Sleber,  George  W.  Sie- 
ber,  Herman  E.  Werner,  F.  G.  Beal,  H. 
L.  Snyder. 

Superior  Button  and  Trimming  Co., 
Cleveland,  $50,000.  H.  H.  Henry,  Rob- 
ert J.  Selzer,  M.  D.  Wagner,  F.  B. 
Stern,  B.  M.  Brown. 

E.  B.  Lawsten  Manufacturing  Co. 
Cincinnati,  $10,000.  Everett  B.  Law- 
sten, Stanley  W.  Lewis,  J.  A.  Lawsten, 
J.  Blaine  Forbes,  Marmion  K.  Lewis. 
(Toys.) 

Property  Investment  Co.,  Cleveland, 
$10,000.  Perry  D.  Caldwell,  R,  P.  Sny- 
der, J.  R.  Robinson,  H.  B.  Collins,  D.  L. 
Schwab. 

Ashtabula  Fruit  Products  Co.,  Ashta- 
bula, $10,000.  Ernest  E.  Tong,  F.  B. 
Cook,  Leao  A.  Ulrich,  Mack  H.  Cook. 
Mack  D.  Cook. 

Decker  Realty  Co.,  Cleevland,  |50,- 
000.  Harry  Decker,  Albert  K.  Friend, 
K.  Germain,  Emil  Griebel,  Adelbert  K. 
Friend. 

Increases 

S.  P.  Stone  Co.,  Columbus;  $10,000. 
to  $15,000. 

Samuel  W.  Rice  &  Associates  Co., 
Youngstown;    $50,000  to  $300,000. 

Burkett  Manufacturing  Co.,  Colum- 
bus;  $50,000  to  $150,000. 

Akron  Advertising  Agency  Co.,  Ak- 
ron; $10,000  to  $100,000. 

Jesse  Beery  Co.,  Pleasant  Hill;  $20,- 
OOO  to  $50,000. 

People's  Ice  Co.,  Coshocton;  $30,000 
to  $45,000. 

Diem  &  Wing  Paper  Co.,  Cincinnati; 
$300,000  to  $900,000. 

L.  N.  Gross  Co.,  Cleveland;  $200,- 
000  to  $700,000. 

Central  Erie  Supply  &  Elevator  Co., 
Prout;  $15,000  to  $30,000. 

Dayton  Rubber  Supplies  Co.,  Day- 
ton; 20,00  to  $40,000. 

National  Finance  Co.,  Bridgeport; 
$1,000  to  $260,000. 

Reed  Wire  Cloth  Co.,  Newark;  $10,- 
000  to  $35,000. 

Meyer  Rubber  Co.,  Columbuana; 
$100,000  to  $500,000. 

Toledo  Riding  Club  Co.,  Toledo; 
$10,000  to  $20,000. 

Wadsworth  Aluminum  Co.,  Wads- 
worth;  $20,000  to  $125,000. 

Citizens  State  Bank  of  GreenviUe, 
Ohio;  Greenville  $50,000  to  $100,000. 

Decrease 

Cincinnati  Transfer  Co.,  Cincinnati; 
$100,000  to  $80,000. 

Guth  Gate  Co..  Waverly,  $60,000  to 
$34,290. 


PUBLIC  UTILITIES  COMMISSION 


No.  1717 — In  the  Matter  of  the  Transfer  of  The  Inter-County  Elec- 
tric Company,  et  al.,  to  The  Sidney  Electric  Company.  Prayer 
Granted. 


(Dated  August  14,  1919.) 

This  day,  the  Commission,  deeming  a  hearing  thereupon  to 
be  unnecessary,  this  matter  came  on  for  final  consideration  upon 
the  application  of  The  Sidney  Electric  Company,  (a  corporation 
duly  organized  and  existing  under  the  laws  of  Ohio),  asking  the 
consent  to  and  approval,  by  this  Commission,  of  its  purchase  and 
acquisition  of  the  following  property  from  The  Inter-County  Elec- 
tric Company  (a  corporation  organized  and  existing  under  the  laws 
of  Ohio)  and  one  Albert  Emanuel,  as  trustee  for  said  last  named 
company,  viz.: 

High  tension  transmission  line,  extending  from  east  corpora- 
tion line  of  Sidney,  north  and  east  to  Lyons  School  House  comer, 
east  to  Pemberton  Comers,  east  to  Quincy,  east  to  DeGraff ,  some 
14.5  miles; 

Branch,  Pemberton  Comers  to  Pemberton,  0.5  miles,  to  Big 
Four  Railroad,  and  a  secondary  distribution  system  in  the  village 
of  Pemberton; 

Line  construction  to  Quincy  aand  eighty  service  connections ; 

Line  construction  at  DeGrafF,  comprising  distribution  system 
erected  by  municipality  and  addition  thereto  to  February  28,  1919, 
and  two  hundred  and  eighty-six  service  connections; 

Municipal  lighting  systems  at  Quincy  and  DeGrafF; 

Substation  equipment  at  Pembertton's  Corners,  Quincy  and 
DeGrBflf; 

Line  transformers  at  DeGrafF,  Quincy  and  Pemberton,  and  a 
miscellaneous  equipment  of  meters,  etc. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  filed  herein  and 
its  independent  investigation  and  inquiry  thereupon  and  for  the 
purposes  of  this  proceeding,  that  the  convenience  of  the  public  will 
be  promoted  by  said  purchase  of  property  and  that  the  public  there- 
by will  be  furnished  adequate  service  for  a  reasonable  and  just 
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rate,  rental,  toll  or  charge  therefor,  and  is  satisfied  that  its  consent 
and  authority  therefor  should  be  granted.    It  is  therefore. 

Ordered,  That  said  The  Sidney  Electric  Company  be,  and  here- 
by it  is  authorized  to  purchase  and  acquire  from  The  Inter-County 
Electric  Company  and  one  Albert  Emanuel  as  trustee  for  said  last 
named  company,  the  property  hereinbefore  enumerated  and  more 
particularly  described  in  the  report  of  the  Commission's  Engineer 
T.  D.  Pierce,  dated  August  fourth,  1919,  which  hereby,  insofar  as 
it  enumerates  and  describes  said  property,  hereby  is  made  a  part 
of  this  order  by  reference;  and  to  pay  therefor  the  agreed  con- 
sideration of  forty-six  thousand  dollars  in  cash  and  to  assume  an 
indebtedness  of  four  thousand  dollars  represented  by  bonds  orig- 
inally issued  by  the  Village  of  Quincy  and  thereafter  assumed  by 
said  The  Inter-County  Electric  Company.    It  is  further 

Ordered,  That  nothing  shall  be  construed  to  be  a  consent  to  or 
approval  by  this  Commission  of  any  increase  in  rates  or  diminu- 
tion of  service  within  the  territory  now  served  by  means  of  said 
property,  nor  shall  the  findings  hereinbefore  set  forth  as  to  rates 
and  service  be  binding  upon  this  Commission  in  any  future  pro- 
ceeding involving  said  matters. 


ATTORNEY  GENERAL 


Amended  Senate  Bill  No.  72  Requires  the  Tax  Commission  to  Fix 
the  Number  and  Approve  the  Compensation  of  Such  Clerks  Only 
as  May  be  Required  from  Tiniie  to  Time  in  Addition  to  the  Reg- 
ular Employes  of  the  Office;  it  Does  not  Require  the  Commission 
to  Fix  the  Number  and  Approve  the  Compensation  of  all  Clerks 
in  the  County  Auditor's  Office  Performing  Service  Required  by 

'  Sections  2583,  5366  and  5612,  General  Code,  Unless  the  Allow- 
ance Made  to  the  Auditor  Under  Section  2980-1,  General  Code;  by 
the  County  Commissioners  is  Insufficient. — The  Tkx  Commis- 
sion is  not  Required  to  Fix  the  Number  and  Approve  the  Com- 
pensation of  the  Clerks  Performing  Duties  Under  Sections  2583, 
5366  and  5612,  General  Code  for  the  Last  Half  of  July  and  the 
Remainder  of  the  Calendar  Year  1919;  and  in  the  Absence  of  Any 
Action  Under  Section  5366,  General  Code,  by  the  Commission 
Clerks  Under  Section  2981,  General  Code,  and  Actually  Perform- 
ing Such  Services,  Will  Continue  to  Receive  Their  Compensation 
Out  of  the  Allowance  Fixed  by  the  County  Commissioners  or  the 
Common  Pleas  Court  Under  the  Provisions  of  Sections  2980  and 
2980-1,  General  Code. — It  will  be  necessary  for  the  County  Au- 
ditor to  Secure  the  Approval  of  the  Tax  Commission  Under  Sen- 
ate Bill  No.  72  Before  Issuing  a  Warrant  on  the  County  Fund  for 
the  Remainder  of  the  Month  of  July  in  Compensating  any  Deputy 
or  Clerk  Performing  Services  Under  Sections  2583,  5366  and  5612, 
General  Code,  but  it  Will  not  be  Necessary  to  Secure  Such  Ap- 
proval as  a  Condition  of  Retaining  Regular  Deputies  and  Em- 
ployes in  Service  in  the  Performance  of  Such  Work,  the  Compen- 
sation to  be  Payable  Out  of  the  Fee  Fund  as  Formerly.  It  Fol- 
lows That  Without  Action  by  the  Tax  Commission  the  Deputies 
and  Clerks  of  the  County  Auditor,  Whether  Performing  the  Serv- 
ice Indicated  or  Not,  Will  Continue  to  be  Paid  From  the  County 
Auditor's  Fee  Fund. — ^Amended  Senate  Bill  No.  72  in  Practice 
May  Become  Operative  at  Any  Time,  the  Commission  Beinir  Au- 
thorized to  Act  in  the  Premises  Whenever  it  Sees  Fit.  It  is  There- 
fore  not  True  That  the  Act  Itself  Will  not  in  Practice  Become 
Operative  Until  January  1, 1920.  It  is  Probably  True  That  After 
New  Allowances  are  Made  in  the  Fall  of  the  Year  1919,  Operative 
on  and  After  January  1,  1920,  from  Which  Regular  Employes  of 
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the  County  Auditor  are  to  be  Employed,  New  Conditions  May 
Arise  Which  Will  Probably  Require  Further  Action  on  the  Part 
of  the  Tax  Commission,  llie  Jurisdiction  of  the  Commission  Un- 
der Section  5366  is  Continuing:  and  May  be  Exercised  at  Any 


No.  553— (Opinion  Dated  August    6, 1919.) 

Tax  Commission  of  Ohio,  Columbus,  Ohip. 

Gentlemen:  This  department  is  in  receipt  of  your  letter  re- 
questing an  opinion  upon  the  following  questions  involving  the  con- 
struction of  Amended  Senate  Bill  No.  72,  which  became  effective 
July  16, 1919: 

"1.  Does  this  act  require  the  commission  to  fix  the  num- 
ber and  approve  the  compensation  of  all  clerks  in  the  county 
auditor's  office  performing  the  services  required  by  Sections 
2533,  5366  and  5612  of  the  General  Code  or  only  such  clerks  as 
may  be  required  from  time  to  time  in  addition  to  the  regular 
employes  of  the  office  ? 

"2.  Will  the  tax  commission  be  required  to  fix  the  num- 
ber and  approve  the  compensation  of  the  clerks  performing 
duties  under  Sections  2583,  5366  and  5612  General  Code  for 
last  half  of  July  and  the  remainder  of  the  calendar  year,  1919, 
or  will  such  clerks  continue  to  receive  their  compensation  out 
of  the  allowance  fixed  by  the  county  commissioners  and  the 
common  pleas  court  under  the  provisions  of  Sections  2980  and 
2980-1  General  Code? 

"3.  If  it  is  held  that  the  commission  is  to  fix  the  number 
and  approve  the  compensation  of  such  clerks  for  the  balance 
of  the  calendar  year  and  authorizes  their  payment  out  of  the 
general  fund,  would  the  county  auditor  be  permitted  to  use  the 
surplus  thus  created  in  the  allowance  made  under  Sections 
2980  and  2980-1  to  increase  the  salaries  of  his  other  clerks  or 
to  employ  additional  clerks  for  work  other  than  that  required 
by  Sections  2583,  5366  and  5612  of  the  General  Code  ?" 
» 

About  the  same  time  Hon.  Thomas  F.  Hudson,  prosecuting  at- 
torney of  Clark  county,  requested  the  opinion  of  this  department 
upon  similar  questions  relative  to  the  same  measure.  His  ques- 
tions were  submitted  to  him  by  Hon.  R.  W.  McKinney,  auditor  of 
Clark  county,  in  the  following  form : 

"In  accordance  with  Sections  2980  and  2980-1  of  the  Gen- 
eral Code,  the  county  auditors  of  Ohio  secured  their  clerk  hire 
allowance  for  the  calendar  year  1919,  sometime  previous  to 
January  1,  1919.  Amended  Senate  Bill  No.  72  passed  by  the 
present  legislature  becomes  operative  on  July  16th,  1919.  In 
the  second  paragraph  on  page  2  of  this  bill,  provision  is  made 
whereby  the  number  of  employes  of  the  county  auditor  doing 
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work  under  the  provisions  of  Sections  2583,  5366  and  5612  of 
the  General  Code,  (in  other  words,  the  employes  of  the  county 
auditor  having:  to  do  with  duplicate  or  tax  matters),  are  to  be 
prescribed  by  the  tax  commission  of  Ohio,  their  time  of  em- 
ployment to  be  determined  by  that  commission  and  their  com- 
pensation to  be  fixed  by  the  county  auditor,  subject  to  the  ap- 
proval of  the  tax  commission,  said  compensation  to  be  paid  out 
of  the  general  county  fund. 

1.  Under  the  provisions  of  amended  Senate  Bill  No.  72, 
will  it  not  be  necessary  for  the  auditors  of  Ohio  to  secure  the 
approval  of  the  tax  commission  and  carry  out  the  provisions  of 
this  law  before  issuing  warrants  on  the  county  fund  for  the  re- 
mainder of  July,  viz. :  the  16th  to  the  31st  inclusive,  in  compen- 
sating their  deputies  and  clerks  who  come  under  the  provi- 
sions of  said  act  ? 

2.  Will  not  these  said  deputies  and  clerks  be  paid  from 
the  county  auditor's  fee  fund  for  the  first  fifteen  days  of  July 
and  the  county  fund  for  the  last  sixteen  days  of  that  month  ? 

3.  Will  it  be  lawful  to  pay  the  deputies  coming  Under 
the  provisions  of  amended  Senate  Bill  No.  72  for  the  last  16 
days  of  July  and  the  month  of  August,  September,  October, 
November  and  December  from  the  county  auditor's  fee  fund, 
provision  having  been  made  under  Section  2980  and  2980-1, 
when  amended  Senate  Bill  No.  72  becomes  effective  on  the 
16th  of  July? 

4.  Inasmuch  as  provision  for  the  auditor's  clerk  hire  has 
been  made  for  the  current  year  under  Sections  2980  and  2980-1 
is  it  true  that  amended  Senate  Bill  No.  72,  in  practice,  would 
not  become  operative  untU  January  1st,  1920  ?" 

So  much  of  Amended  Senate  Bill  No.  72  as  gives  rise  to  the 
questions  thus  submitted  embraced  within  Section  5366  of  the  Gen- 
eral Code  as  therein  amended,  is  as  follows : 

"For  the  purpose  of  carrying  out  the  provisions  of  this 
act  and  the  provisions  of  Sections  2583,  5366  and  5612  of  the 
General  Code,  each  county  auditor  shall  appoint  such  number 
of  experts,  deputies,  clerks  and  employes  as  may  from  time  to 
time  be  prescribed  for  him  by  the  tax  commission  of  Ohio. 
Such  experts,  deputies,  clerks  and  employes  shall  hold  their 
employment  for  such  time  as  may  be  prescribed  by  the  tax 
commission  of  Ohio.  The  compensation  of  such  experts,  depu- 
ties, clerks  and  employes  shall  be  fixed  by  the  county  auditor 
subject  to  the  approval  of  the  tax  commission  of  Ohio,  and 
shall  be  paid  monthly  out  of  the  general  county  fund  upon  war- 
rant of  the  county  auditor.  Such  compensation  shall  consti- 
tute a  charge  against  the  county,  regardless  of  the  amount  of 
money  in  the  county  treasury  appropriated  for  such  purposes 
and  notwithstanding  any  failure  of  the  county  commissioners 
to  levy  or  appropriate  funds  therefor.    On  the  first  day  of 
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January,  annually,  any  amount  in  the  fee  fund  of  the  county 
auditor  in  excess  of  that  necessary  to  pay  the  one-sixth  of  the 
aggregate  compensation  of  the  deputies,  assistants,  clerks  and 
other  employes  of  such  auditor  as  fixed  under  Section  2980-1 
of  the  General  Code,  but  not  in  excess  of  the  amount  paid  out 
of  the  general  county  fund  under  the  provisions  of  this  sec- 
tion, shall  be  transferred  to  the  general  county  fund  without 
action  by  the  county." 

This  section  refers  to  duties  performed  under  certain  sections 

of  the  General  Code,  including  the  section  itself.    Said  Section  5366, 

in  addition  to  containing  the  provision  quoted,  relates  to  the  duties 

of  the  county  auditor  in  procuring  the  voluntary  listing  of  personal 

property,  moneys,  credits,  investments,  etc.    He  is  to 

"nave  supplied  at  his  office  for  the  use  of  persons  required  to 
list  such  property  of  any  character"  the  necessary  blanks,  and 
he  is  "to  mail  or  distribute  such  blanks  *  *  *  to  the  persons  re- 
quired to  list  such  property,  or  he  may  place  listing  blanks  at 
convenient  places  in  each  taxing  subdivision,  and  give  notice 
thereof  in  (a;  newspaper.  *  *  *" 

By  himself  or  by  his  deputy  he  may  administer  oats  to  persons  re- 
quired to  list  such  property. 

After  the  lists  are  made  up  and  filed  it  is  the  duty  of  the  county 
auditor  to  "make  corrections  thereof,"  and  he  has  the  power  to  "go 
over  the  same  together  with  the  assessors  of  the  same  taxing  sub- 
division, and  if  they  believe  any  property  is  omitted  from  any  re- 
turns, or  that  the  value  is  incorrect,  the  assessor  shall  call  upon  the 
person  listing  such  property  and  upon  actual  view  list  and  assess 
such  property  at  its  true  value  in  money." 

The  county  auditor  is  also  required  to  "deliver  to  the  asaesors 
of  the  respective  subdivisions  at  the  time  of  their  meeting  for  in- 
structions, a  list  of  all  persons  and  property  so  returned  for  tax- 
ation, and  may  deliver  the  original  returns  to  such  assessor  for  his 
use ;"  whereupon  it  becomes  the  duty  of  the  assessor  to  inspect  the 
returns  and  list  all  property  not  at  that  time  listed  and  returned. 

Without  considering  these  provisions  in  detail,  it  is  sufficient  to 
observe  of  them  that  they  relate  to  the  securing  of  returns  of  per- 
sonal property,  the  correction  thereof,  and  the  listing  of  omittod 
property,  which  latter  is  to  be  done  by  the  assessor  under  the  direc- 
tion of  the  auditor.  Considerable  clerical  work  is  involved  in  this 
process,  as  well  as  some  work  of  an  expert  character. 

Section  2583,  referred  to  in  that  portion  of  Section  5366  which 
gives  rise  to  the  inquiry,  relates  to  making  up  the  tax  list  and  dupli- 
cate of  real  and  personal  property  and  its  correction  in  accordance 
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with  the  additions  and  deductions  ordered  by  the  tax  commission  of 
Ohio  and  the  county  board  of  revision.  This  work  is  entirely  cler- 
ical.^ 

Section  5612  requires  the  county  auditor  to  make  out  and  trans- 
mit to  the  tax  commission  of  Ohio  an  abstract  of  the  real  and  per- 
sonal property  of  each  taxing  district  in  his  county.  This  work  is 
entirely  clerical. 

The  work  to  be  done  under  Section  5366  of  the  General  Code 
would  in  the  ordinary  course  of  events  be  largely,  if  not  entirely, 
completed  by  the  middle  of  July  of  a  given  year.  The  work  to  be 
done  under  the  other  two  sections  the  provisions  of  which  have  been 
abstracted  above  would,  however,  fall  within  the  latter  part  of  the 
year  and  would  be  completed  about  the  first  of  October,  in  the  ordi- 
nary course  of  events. 

It  is  therefore  apparent  that  a  part  at  least  of  the  duties  de- 
volving upon  a  county  auditor,  for  the  purpose  of  aiding  in  the  per- 
formance of  which  the  above  quoted  paragraph  of  Section  5366  was 
enacted,  are  as  yet  unperformed  for  the  year  1919. 

In  the  letter  of  the  commission  and  that  of  Mr.  McKinney  two 
extreme  views  of  the  operation  of  Section  5366  in  this  particular 
are,  among  others,  suggested.  These  may  be  described  as  fol- 
lows: 

(1)  That  the  paragraph  does  not  go  into  practical  effect 
at  all  until  January  1, 1920,  when,  so  to  speak,  the  effect  of  the 
prior  action  of  the  county  commissioners  in  making  an  allow- 
ance for  deputy  hire  for  the  calendar  year  1919  under  Section 
2980-1  of  the  General  Code  will  have  expended  its  force. 

(2)  That  the  section  not  only  goes  into  immediate  ef- 
fect, but  also  operates  so  as  to  require  the  tax  commission  im- 
mediately to  prescribe  the  number,  tenure  of  employment  and 
compensation  of  such  members  of  the  office  force  of  each  coun- 
ty auditor  as  may  be  engaged  in  the  performance  of  services 
of  the  character  above  referred  to.  That  is  to  say,  in  this 
view  of  the  section,  it  would  require  all  deputies,  assistants, 
etc.  of  the  county  auditor  engaged  on  the  date  when  the  law 
went  into  effect  in  the  performance  of  such  services  to  be 
transferred,  so  to  speak,  from  the  regular  corps  of  assistants, 
etc.  for  which  allowance  had  been  made  by  the  county  com- 
missioners, and  placed  in  a  special  class  with  compensation 
payable  from  the  general  county  fund  instead  of  from  the 
auditor's  fee  fund,  as  formerly,  subject,  however,  to  the  action 
of  the  tax  commission,  which  would  be  required  in  each  case. 

Before  leaving  this  last  alternative,  it  may  be  pointed  out  that 
it  follows  as  a  necessary  corollary  of  such  a  view  of  the  section  that 
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until  the  tax  commission  had  acted  in  a  given  county  by  prescribing 
the  number  of  such  clerks,  etc.,  their  tenure  of  employment  and 
their  compensation,  it  would  not  be  lawful  to  employ  or  pay  any  per- 
son whatsoever  in  such  capacity ;  for  such  persons  could  not  be  em- 
ployed and  paid  out  of  the  auditor's  fee  fund,  the  effect  of  the  act 
having  been  to  reclassify  the  positions  formerly  occupied  by  them 
and  to  take  them  out  of  the  class  of  deputies,  assistants,  etc.,  em- 
ployed by  virtue  of  the  allowance  of  the  county  commissioners ;  nor 
could  they  be  paid  out  of  the  general  county  fund,  for  only  such 
compensation  as  has  been  allowed  by  the  tax  commission  can  be 
paid  out  of  that  fund. 

Returning  to  the  first  of  the  two  alternatives  which  have  been 
thus  far  suggested,  it  is  apparent-  that  such  a  view  of  the  practical 
going  into  effect  of  the  above  quoted  paragraph  of  Section  5366  as 
amended  would  be  predicated  upon  the  supposition  that  the  action 
of  the  tax  commission  thereunder  could  only  be  taken  at  the  time 
when  the  allowance  for  general  clerk  hire  of  the  county  auditor  was 
made.  Such  a  supposition,  however,  finds  no  warrant  in  the  language 
used  in  the  section.    In  fact,  the  commission's  action  is  not  in  the 

nature  of  an  allowance  for  clerk  hire  at  all;  the  commission  is  to 
prescribe  the  number  of  experts,  deputies,  clerks  and  employes  to 
be  appointed  by  the  county  auditor  for  the  purpose  specified,  the 
time  they  shall  serve  and  is  to  approve  their  compensation  as  fixed 
by  the  county  auditor.  In  other  words,  the  action  of  the  commis- 
sion is  more  closely  analogous  to  the  action  of  the  county  auditor 
himself  under  the  county  auditor's  salary  law.  The  function  of  the 
commissioners  under  that  law  would  be  to  fix  an  aggregate  aUow- 
ance.  It  is  for  the  auditor  to  determine  the  number  of  persons 
whom  he  will  employ  within  the  limits  of  such  allowance,  and  the 
compensation  of  each  of  them,  as  well  as  the  period  of  their  em- 
ployment. 

Without  discussing  this  question  further  it  is  believed  that  the 
first  of  the  two  views  above  suggested  must  be  rejected,  and  that 
it  cannot  be  said  that  the  tax  commission  has  no  authority  or  duty 
to  act  under  Section  6366  as  amended  until  the  expiration  of  the 
present  calendar  year;  but  that  on  the  contrary  whatever  may  be 
the  authority  or  duty  of  the  tax  commission,  such  authority  or  duty 
existed  on  and  after  the  date  when  Section  5366  as  amended  went 
into  effect  as  a  law. 

But  does  it  follow  that  on  the  date  when  Section  5365  as 
amended  went  into  effect  it  immediately  produced  the  result  de- 
scribed* in  the  second  alternative  above  suggested?    The  answer  to 
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this  question  depends  upon  the  interpretation  of  the  first  sentence 
of  the  paragraph  which  is  under  consideration.  The  language  of 
that  sentence  may  be  repeated  here  for  convenience,  as  follows : 

"For  the  purpose  of  carrying  out  the  provisions  of  this 
act,  etc.  ♦  *  ♦  *  each  county  auditor  shall  appoint  such  number 
of  experts,  deputies,  clerks  and  employes  as  may  from  time  to 
time  be  prescribed  for  him  by  the  tax  commission  of  Ohio." 

This  sentence  prescribes  a  duty  on  the  part  of  the  county  audi- 
tor arising  when  action  on  the  part  of  the  tax  commission  is  taken. 
It  is  not  an  appropriate  expression  to  designate  more  power  or  au- 
thority ;  it  enacts  that  the  auditor  shall  appoint  such  number  of  ex-, 
perts,  etc.,  as  may  from  time  to  time  be  prescribed  for  him  by  the 
tax  commission.  Such  an  expression  does  not  necessarily  negative 
any  power  which  he  may  have  from  any  other  source'  to  appoint 
deputies,  experts,  etc.,  for  the  purpose  designated  in  the  section. 

Section  2980  of  the  General  Code  provides,  in  effect,  that  the 
county  auditor,  among  other  officers  of  the  county,  must  on  the 
twentieth  of  each  November  file  with  the  county  commissioners  "a 
detailed  statement  of  the  probable  amount  necessary  to  be  ex- 
pended for  deputies,  assistants,  bookkeepers,  clerks  and  other  em- 
ployes, *  ♦  *  *  for  the  year  beginning  Js^uary  1,  next  thereafter." 
It  is  then  made  the  duty  of  the  county  commissioners  within  a  short 
time  after  the  filing  of  such  statement  to  "fix  an  aggregate  sum  to 
be  expended  for  such  period  for  the  compensation  of  such  depu- 
ties, etc." 

Section  2980-1  places  limitations  on  the  amount  of  the  allow- 
ance and  affords  relief  against  the  operation  of  such  limitations  by 
application  to  the  common  pleas  court. 

Then  follows  Section  2981  of  the  General  Code,  which  pro- 
vides that —  ^ 

"Such  officers  may  appoint  and  employ  necessary  deputies, 
assistants,  clerks,  bookkeepers  or  other  employes  for  their  re- 
spective offices,  fix  their  compensation  and  discharge  them, 
and  shall  file  with  the  countv  auditor  certificates  of  such  ac- 
tion. Such  compensation  ******  shall  be  paid  monthly  from 
the  county  treasury,  upon  the  warrant  of  the  county  auditor." 

Section  2987  may  be  mentioned  in  this  connection.  It  provides 
in  effect  that  the  compensation  of  deputies,  etc.,  shall  be  paid  from 
the  fee  fund. 

A  comparison  is  suggested  between  Section  5366,  previously 
considered,  and  Section  2981,  which  relates  to  the  appointment  and 
employment  of  persons  in  the  office  of  the  county  auditor,  among 


602  Department  Reports 

other  county  officers.  As  previously  observed,  the  former  makes 
it  the  mandatory  duty  of  the  auditor  to  appoint  the  prescribed  num- 
ber of  deputies,  etc. ;  Section  2981,  however,  confers  a  power  rather 
than  imposes  a  duty. 

This  comparison  is  made  for  the  purpose  of  determining 
whether  or  not  Section  5366  has  the  effect  previously  imputed  to  it, 
namely,  of  withdrawing  clerks,  etc.,  who  are  performing  the  serv- 
ices designated  therein  from  the  class  of  employes  and  appointees 
employed  and  compensated  under  Section  2981  of  the  General  Code. 
In  order  to  arrive  at  this  result  it  is  necessary  to  regard  Section 
5366  as  having  the  effect  of  making  it  illegal  for  a  county  auditor 
to  employ  what  might  be  termed  personal  tax  deputies  and  clerks 
under  Section  2981,  regardless  of  the  action  of  the  tax  commission. 
That  is  to  say,  whether  the  tax  commission  prescribes  any  employes 
for  him  or  not  under  Section  5366,  the  auditor  is  wholly  without  au- 
thority to  employ  persons  for  the  performance  of  the  services  re- 
ferred to  in  that  section  in  the  exercise  of  such  authority  as  he  may 
have  under  Section  2981. 

Further  illustrating  the  necessary  implications  of  such  a  con- 
struction, let  it  be  observed  that  it  will  require  us  to  paraphrase 
Section  5366  substantially  as  follows : 

The  necessary  experts,  deputies,  clerks  and  employers  for 
the  purpose  of  carrying  out  the  provisions  of  this  act,  etc.,  shall 
be  appointed  by  the  county  auditor  in  such  number  as  the  tax 
commission  may  prescribe,  for  such  time  as  that  commission 
may  prescribe,  and  at  such  compensation  as  shaU  be  fixed  by 
the  auditor,  subject  to  the  approval  of  the  tax  commission,  and 
shall  be  paid  out  of  the  general  county  fund ;  and  such  deputies, 
etc.,  shall  not  be  employed  or  paid  in  any  other  manner. 

It  is  true  that  a  negative  implication  may  often  be  drawn  from 
an  affirmative  statute  where  it  is  clearly  the  intention  of  the  legis- 
lature that  the  affirmative  statute  is  to  govern  the  subject  mat- 
ter exclusively.  The  maxim  which  is  applied  in  such  a  case  is  that 
expressed  by  the  Latin  phrase,  Expressio  unius  est  exclusio  alter- 
ius.  It  has  apt  and  almost  necessary  application  to  every  grant  of 
power;  it  does  not,  however,  have  such  clear  application  to  the  im- 
position of  a  duty ;  that  is  to  say,  it  is  perfectly  conceivable  that  the 
legislature  may  empower  a  public  officer  to  act  in  a  given  manner 
but  make  it  his  duty  to  act  in  a  different  manner  when  certain  con- 
ditions exist. 

It  is  thus  seen  that  the  maxim  under  discussion  does  not  have 
perfect  application  to  Section  5366,  unless  that  section  be  reorarded 
as  a  grant  of  power,  which,  to  be  sure,  it  is  in  the  sense  that  every 
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positive  duty  of  a  public  officer  also  embraces  the  power  to  dis- 
charge that  duty. 

Unless  we  can  interpret  Section  5366  as  providing  the  exclu- 
sive method  for  the  employment  of  the  elerks,  etc.,  who  are  to  do 
the  work  referred  to  therein,  we  cannot  say  that  the  subsequent 
adoption  of  that  section  had  the  effect  upon  Section  2981  which  is 
described  as  implied  amendment,  at  least  to  the  extent  of  holding 
that  the  subsequent  section,  5366,  of  its  own  force  and  without  any 
action  thereunder  by  the  tax  commission  has  this  effect. 

But  it  is  believed  that  the  question  as  to  whether  or  not  the 
two  sections  may  stand  side  by  side  under  any  circumstances  is  per- 
haps best  tested  by  consideration  of  whether  or  not  it  is  the  duty 
of  the  tax  commission  to  take  any  action  under  Section  5366 — in 
other  words,  whether  or  not  mandamus  will  lie  to  compel  the  tax 
commission  to  prescribe  any  clerks,  experts,  etc.,  for  a  county  au- 
ditor thereunder. 

There  is  tio  mandatory  language  in  the  section  in  so  far  as  it 
refers  to  the  tax  commission.  The  phraseology  is  "as  may  from  time 
to  time  be  prescribed  for  him  by  the  tax  commission  of  Ohio."  The 
tax  commission  may  prescribe ;  it  may  do  this  "from  time  to  time." 
It  is  very  difficult  at  least  to  get  out  of  this  language  any  inference 
that  action  under  it  by  the  tax  commission  is  mandatory. 

If  we  say  that  the  section  is  directory  and  reposes  discretion  in 
the  tax  commission  whether  to  act  or  not  in  a  given  case,  then  we 
face  the  question  as  to  whether  we  will  impute  to  the  legislature 
the  intention  of  denying  to  a  county  auditor  the  right  to  employ 
anybody  to  do  the  work  provided  for  in  Sections  2583,  5366  and 
5612  of  the  General  Code,  unless  the  tax  commission  happens  to  so 
"prescribe." 

It  is  believed  that  this  was  not  the  intention  of  the  legislature. 
Conceivably  there  must  be  many  of  the  smaller  counties  in  the 
state  in  which  what  has  come  to  be  known  in  the  larger  counties 
as  a  "taxing  department"  in  the  auditor*s  office,  in  the  sense  of  a 
corps  or  body  of  clerks  distinct  from  the  others  who  are  emnloyed 
in  that  office,  is  not  required.  That  is  to  say,  while  the  work  has  to 
be  done,  it  may  very  well  be  done  by  persons  who  not  only  need  not 
devote  their  entire  time  during  the  whole  year  to  the  performance 
of  such  services,  but  whose  entire  time  even  at  the  periods  of  stress 
is  hardly  consumed  by  the  necessities  of  the  taxation  work.  Sec- 
tion 5366  seems  to  take  account  of  this  in  providing  that  the  tax 
commission  may  prescribg  the  number,  and  do  it  from  time  to  time. 

It  is  true  that  the  word  "additional"  is  not  in  the  first  sentence 
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of  that  paragraph  of  Section  5366  which  is  under  consideration. 
That  is  to  say,  it  is  not  therein  provided  that  the  county  auditor 
shall  appoint  ''such  additional  number  of  experts,  etc.,  as  may  be 
prescribed."  Nevertheless^  the  failure  of  the  section  to  provide  that 
the  commission  shall  prescribe  the  number  at  all,  as  hereinbefore 
pointed  out,  makes  it  clear  that  unless  the  commission  has  acted 
the  employment  of  deputies,  etc.,  on  such  work  as  is  indicated  in  the 
section,  but  made  under  Section  2981  General  Code  is  authorized 
and  lawful.  Inasmuch,  therefore,  as  the  section  under  considera- 
tion imposes  a  duty  on  the  auditor  without  expressly  limiting  his 
powers  under  other  sections,  and  further,  because  the  tax  commis- 
sion would,  in  the  nature  of  things,  act  in  the  light  of  circumstances 
as  they  exist,  it  must  follow  that  though  the  word  "additional"  is 
not  used  in  the  first  sentence  of  the  paragraph,  that  sentence  is  to 
be  interpreted  as  if  the  word  were  actually  there.  Putting  it  in  an- 
other way:  the  auditor  may  under  Section  2981  lawfully  appoint 
deputies  for  this  service ;  he  must  under  Section  5366  appoint  such 
number  as  the  tax  commission  prescribes ;  those  whoiji  he  must  ap- 
point would  necessarily  be  in  addition  to  those  whom  he  is  author- 
ized to  appoint,  if  he  has  exercised  the  authority. 

It  follows  from  this  that  the  paragraph  of  Section  5366  as 
amended  now  under  consideration  expends  its  force  with  respect  to 
providing  for  the  payment  of  deputies,  assistants,  etc.,  engaged  in 
the  work  therein  mentioned  and  their  employment  upon  the  ap- 
pointment of  such  number  of  deputies,  assistants,  etc.,  as  the  com- 
mission has  prescribed ;  so  that  if  the  commission  should  prescrij)e, 
for  example,  that  one  expert  should  be  employed  by  a  given  county 
auditor  to  perform  designated  service  of  this  character,  his  com- 
pensation would  have  to  be  fixed  subject  to  the  approval  of  the 
commission  and  paid  out  of  the  general  county  fund ;  but  this  would 
not  preclude  the  auditor  from  retaining  in  his  employment  what 
might  be  termed  a  "regular"  deputy  or  clerk  employed  by  him  un- 
der Section  2981  General  Code.  To  reach  any  other  conclusion  would 
necessitate  such  an  interpretation  of  Section  5366  as  to  make  it, 
either  in  the  first  instance  or  when  action  thereunder  is  taken  by 
the  tax  commission,  a  limitation  upon  Section  2981.  Both  sections 
are  affirmative  in  form  and  presumably  are  intended  to  be  cumula- 
tive. Therefore,  the  suggested  interpretation  would  be  false.  More- 
over, Section  5366  recognizes  the  necessary  relation  of  the  clerks, 
experts  and  other  employes  prescribed  by  the  tax  commission  to  the 
total  number  by  the  auditor  by  the  provision  therein  made  for  a  re- 
imbursement of  the  general  county  fund  Out  of  the  surplus,  if  any. 
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remaining  at  a  given  time  in  the  fee  fund  of  the  auditor. 

From  the  reasons  thus  far  adduced,  it  is  the  opinion  of  this  de- 
partment that  Section  5366  in  and  of  itself  does  not  so  operate,  so  to 
speak,  as  to  discharge  the  employes  already  at  work  by  virtue  of  ap- 
pointment or  employment  under  Section  2981  General  Code  and  en- 
gaged in  assisting  the  auditor  in  the  performance  of  his  duties  un- 
der Sections  2583,  5366  and  5612  of  the  General  Ck>de ;  that  that  re- 
sult is  not  reached  under  Section  5366  even  when  the  tax  commis- 
sion of  Ohio  takes  action  thereunder ;  and  that  the  tax  commission 
of  Ohio  is  not  required  to  take  such  action  if  in  its  judgment  the 
number  of  deputies,  etc.,  now  at  work  in  a  given  county  is  suf- 
ficient. 

It  is  further  the  opinion  of  this  department  that  the  tax  com- 
mission s  action  under  Section  5366  is  to  be  predicated  upon  condi- 
tions as  it  finds  them  in  the  office  of  a  given  county  auditor;  so 
that  if  the  auditor's  force  is  sufficient  in  number  and  quality  of  per- 
sonnel to  perform  the  services  referred  to  in  the  section  the  com- 
mission need  not  act  at  all ;  but  if  at  the  present  time  or  at  any  time 
hereafter,  by  reason  of  the  expansion  of  other  work  in  the  audi- 
tor's office  and  the  consequent  inability  of  the  auditor  to  procure 
a  sufficient  number  of  employes  of  the  kind  desired  for  the  per- 
formance of  the  work  mentioned  in  Section  5366,  within  the  limits 
of  his  allowance  as  fixed  by  the  county  commissioners  for  any  year, 
the  commission  is  of  the  opinion  that  action  under  Section  5366 
should^be  taken,  it  may  and  should  prescribe  for  such  county  au- 
ditor such  number  and  character  of  employes,  in  addition  to  those 
capable  of  performing  this  work  and  otherwise  provided  for,  if  any, 
as  it  may  see  fit  to  prescribe  without  in  anjrwise  necessarily  affect- 
ing thereby  the  statute  of  persons  employed  under  Section  2981 
General  Code. 

These  considerations  lead  to  the  following  answers  to  the  spe- 
cific questions  submitted  to  this  department : 

(1)  Amended  Senate  Bill  No.  72  requires  the  tax  commission 
to  fix  the  number  and  approve  the  compensation  of  such  clerks  only 
as  may  be  required  from  time  to  time  in  addition  to  the  regular  em- 
ployes of  the  office ;  it  does  not  require  the  commission  to  fix  the 
number  and  approve  the  compensation  of  all  clerks  in  the  countv 
auditor's  office  performinsr  service  reouired  by  Section'^  2583,  5^66 
and  5612  General  Code,  unless  the  allowance  made  to  the  auditor 
under  Section  2960-1  General  Code  by  the  county  commissioners  is 
insufficient,  having  regard  to  the  extent  Df  other  work  in  the  audi- 
tor's office,  to  enable  him  to  employ  any  clerks  and  other  assistants 
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for  such  service  within  the  limits  of  such  allowance  and  at  the  same 
time  adequately  to  man  his  department  for  the  performance  of  other 
services. 

(2)  The  commission  is  not  required  to  lix  the  number  and  ap- 
prove the  compensation  of  the  clerks  performing  duties  under  Sec- 
tions 2583,  5366  and  5612  General  Code,  for  the  last  half  of  July 
and  the  remainder  of  the  calendar  year  1919 ;  and  in  the  absence  of 
any  action  under  Section  5366  by  the  tax  commission  clerks  em- 
ployed under  Section  2981  General  Code,  and  actually  performing 
such  services,  will  continue  to  receive  their  compensation  out  of  the 
allowance  fixed  by  the  county  commissioners  or  the  common  pleas 
court  under  the  provisions  of  Sections  2980  and  2980-1  General 
Code. 

(3)  The  answers  given  to  the  first  two  questions  submitted 
by  the  tax  commission  make  unnecessary  an  answer  to  the  third 
question  submitted  by  the  commission. 

(4)  It  will  be  necessary  for  a  county  auditor  to  secure  the  ap- 
proval of  the  tax  commission  under  Senate  Bill  No.,  72  before  issuing 
a  warrant  on  the  county  fund  for  the  remainder  of  the  month  of 
July  in  compensating  any  deputy  or  clerk  perfoiming  .services  un- 
der Sections  2583,  5366  and  5612  General  Code,  but  it  will  not  be 
necessary  to  secure  such  approval  as  a  condition  of  retaining  reg- 
ular deputies  and  employes  in  service  in  the  performance  of  such 
work,  the  compensation  to  be  payable  out  of  the  fee  fund,  as  for- 
merly. 

(5)  It  follows  that  without  action  by  the  tax  commission  the 
deputies  and  clerks  of  the  county  auditor,  whether  performing  the 
service  indicated  or  not,  will  continue  to  be  paid  from  the  county  au- 
ditor's fee  fund. 

This  statement  answers  the  second  and  third  questions  sub- 
mitted by  the  prosecuting  attorney  of  Clark  county. 

(6)  Amended  Senate  Bill  No.  72  in  practice  may  become  oper- 
ative at  any  time,  the  commission  being  authorized  to  act  in  the  pre- 
mises whenever  it  sees  fit.  It  is  therefore  not  true  that  the  act  it- 
self will  not  in  practice  become  operative  until  January  1,  1920.  It 
is  probably  true  that  after  new  allowances  are  made  in  the  fall  of 
the  year  1919,  operative  on  and  after  January  1,  1920,  from  which 
regular  employes  of  the  county  auditor  are  to  be  employed,  new 
conditions  may  arise  which  will  probably  require  further  action  on 
the  part  of  the  tax  commission.  The  jurisjdiction  of  the  commis- 
sion under  Section  5366  is  continuing  and  may  be  exercised  at  an7 
time. 
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Under  Section  1155-10,  General  Code,  the  Cold  Storage  Act,  Both 
the  Owner  of  the  Food,  or  Slaughtered  Animals,  as  the  Case  May 
be,  and  the  Licensed  Operator  of  the  Warehouse,  May  be  Guilty 
of  Doing  Any  of  the  Enumerated  Unlawful  Acts.  See  Examples 
in  Opinion.  Section  1155-11,  General  Code,  Imposes  the  Duty  of 
Stamping  Upon  Both  the  Owner  of  the  Goods  and  the  Licensed 
Operator  of  the  Warehouse.  Section  1155-13,,  General  Code,  is 
Broad  Enough  to  Include  not  Only  the  Owner  of  the  Pood  Who 
Sells,  Offers  for  Sale  or  Exposes  for  Sale  the  Foods  Mentioned, 
But  Also  the  Licensee  in  Event  He  Undertakes  to  Act  for  the 
Owner  in  Selling,  Offering  for  Sale,  or  Exposing  for  Sale  Such 
Foods.  Knowledge  is  Not  an  Essential  Element  of  Any  Offense 
Under  the  Act,  and  Both  the  Owner  of  the  Food  and  the  Licensed 
Operator  of  the  Warehouse,  Act  at  Their  Peril  in  Committing  or 
Permitting  Any  of  the  Prohibited  Acts,  or  in  Omitting  to  Dis- 
charge Any  Duty  Imposed  Upon  Them  by  the  Acts. 


No.  554— (Opinion  Dated  August    6,  19iy.) 

Hon.  Thomas  C.  Gault,  Chief  of  Dairy  and  Foods,  Columbus,  Ohio. 
Dear  Sir : — Your  letter  of  recent  date  relative  to  the  interpre- 
tation of  certain  sections  of  the  act  providing  for  the  inspection  of 
cold  storage  goods,  and  the  regulation  and  supervision  of  cold  stor- 
age warehouses  (107  0  L.  594),  was  duly  received,  and  reads  as 
follows : 

"Please  advise  who  shall  be  held  responsible  for  a  violation 
of  Section  13  of  the  cold  storage  act  where  an  individual  rents, 
storage  from  a  licensed  cold  storage  operator. 

"Also  violation  of  Sections  10  and  11,  regarding  the  keep- 
ing in  storage  of  unwholesome  food  and  the  marking  of  the 
same.  Shall  the  responsibility  for  such  violations  be  charged 
wholly  against  the  licensee  or  against  the  owner  of  such  food 
commodities,  should  he  be  other  than  the  licensed  operator  of 
cold  storage  plant  V 

In  the  consideration  of  your  questions,  the  provisions  of  sec- 
tion 12380  G.  C,  commonly  referred  to  as  the  aider  and  abettor 
statute,  are  also  applicable. 

(1)     Section  10  of  the  act,  now  designated  as  section  1155-10 

G.  C,  provides : 

"It  shall  be  unlawful  for  any  person,  firm  or  corporation  to 
place  in  any  cold  storage  warehouse,  to  keep  therein,  or  to  sell, 
offer  or  expose  for  sale,  any  diseased,  tainted  or  otherwise  un- 
wholesome food,  or  to  place  in  cold  storage  any  slaughtered 
animals  or  parts  thereof  unless  the  entrails  and  other  offensive 
parts  have  first  been  properly  removed." 
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It  will  be  observed  that  the  foregoing  section  is  directed  at  the 
following  acts : 

(a)  To  place  in  any  cold  storage  warehouse: 

(b)  To  keep  in  any  cold  storage  warehouse;  or 

(c)  To  sell,  offer  or  expose  for  sale  any  diseased,  tainted,  or 
otherwise  unwholesome  food;  and 

(d)  To  place  in  cold  storage  any  slaughtered  animals  or  parts 
thereof  unless  the  entrails  and  other  offensive  parts  have  first  been 
properly  removed. 

It  is  made  unlawful  by  the  section  referred  to  for  any  person, 
firm  or  corporation  to  do  any  of  the  forbidden  acts  above  enum- 
erated, and  both  the  owner  of  the  food,  or  slaughtered  animals,  as 
the  case  may  be,  and  the  licensed  operator  of  the  warehouse,  may 
be  guilty  of  doing  any  of  the  enumerated  unlawful  acts.  For  ex- 
ample : 

The  owner  of  unwholesome  food,  or  of  prohibited  slaughtered 
animals,  would  violate  the  section  as  principal  by  placing  the  sama 
in  the  warehouse;  and  if  the  licensee  should  allow  the  owner  to 
place  such  goods  and  animals  therein,  he  would  be  liable  as  an 
aider. 

A  licensed  operator  of  a  warehouse  who  keeps  therein  un- 
wholesome food  or  prohibited  slaughtered  animals  would  violate 
the  section  as  principal;  and  the  owner  who  placed  such  food  in 
the  warehouse  would  be  liable. 

The  owner  of  unwholesome  food  who  sells,  offers  or  exposes 
for  sale  such  food  would  be  liable  as  principal ;  and  any  person,  in- 
cluding the  licensed  operator  of  the  warehouse,  acting  for  the 
owner  in  selling,  offering  or  exposing  for  sale  such  food  or  animals, 
would  also  be  an  offender ;  and 

The  owner  of  prohibited  slaughtered  animals  who  places  such 
products  in  cold  storage  would  violate  the  section,  and  a  licensee 
who  permits  him  to  do  so  would  also  be  liable. 

(2)     Section  11  of  the  act  provides : 

"All  food  shall  at  the  time  it  is  deposited  in  any  cold  stor- 
age warehouse  bear  the  date  of  such  deposit  plainly  stamped 
thereon.  Such  food  shall  also  bear  a  stamp  indicating  the  date 
of  removal.  The  marking  of  food  as  provided  in  this  section 
shall  be  under  such  further  regulations  as  may  be  prescribed 
by  the  secretary  of  agriculture." 

This  section  is  directed  against  the  deposit  and  removal  of  food 
unless  the  date  of  deposit  and  removal  is  stamped  thereon  as  there- 
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in  provided,  and  it  is  my  opinion  that  the  section  imposes  the  duty 
of  stamping  upon  both  the  owner  of  the  goods  and  the  licensed 
operator  of  the  warehouse. 

(3)     Section  13  of  the  act  provides: 

"No  person,  firm  or  corporation  shall  sell,  or  offer,  or  ex- 
pose for  sale,  any  of  the  following  foods  which  have  been  held 
for  a  longer  period  of  time  than  herein  specified  in  a  cold  stor- 
age warehouse :  Whole  carcasses  of  beef,  or  any  parts  thereof, 
six  months ;  whole  carcasses  of  pork,  or  any  parts  thereof,  sik 


months 
months 
months 
months 


whole  carcasses  of  sheep,  or  any  parts  thereof,  six 
whole  carcasses  of  lamb,  or  any  part  thereof,  six 
whole  carcasses  of  veal,  or  any  part  thereof,  four 
dressed  fowl,  ten  months;  butter,  nine  months,  and 


fresh  fish,  nine  months." 

• 

The  prohibition  in  the  foregoing  section  is  against  the  sale,  of- 
fering for  sale  or  exposing  for  sale,  the  foods  therein  mentioned, 
which  have  been  in  storage  beyond  a  certain  specified  time.  The 
statute  is  broad  enough  to  include  not  only  the  owner  of  the  food 
who  sells,  offers  for  sale  or  exposes  for  sale  the  foods  mentioned, 
but  also  the  licensee  in  event  he  undertakes  to  act  for  the  owner  in 
selling,  offering  for  sale,  or  exposing  for  sale  such  foods. 

In  conclusion  I  desire  to  call  attention  to  the  fact  that  while 
the  act  in  question,  does  not,  in  express  terms,  require  that  the 
owner  of  the  food  or  the  licensed  operator  of  the  warehouse  shall 
have  knowledge  that  the  food  placed  or  kept  in  cold  storage  ware- 
houses, or  sold,  offered  or  exposed  for  sale,  is  unwholesome,  it  is 
my  opinion,  however,  that  knowledge  is  not  an  essential  element 
of  any  such  offense  under  the  act,  and  that  both  the  owner  of  the 
food  and  the  licensed  operator  of  the  warehouse  act  at  their  peril 
in  committing  or  permitting  any  of  the  prohibited  acts,  or  in  omit- 
ting to  discharge  any  duty  imposed  upon  them  by  the  act. 

The  evident  purpose  of  the  act  was  to  protect  the  public 
against  the  harmful  consequences  of  unwholesome  food,  and  to  pre- 
vent ^the  hoarding  of  food  supplies,  and  if  the  burden  of  proving 
knowledge  on  the  part  of  the  owner  or  licensed  operator  is  placed 
upon  the  state,  the  very  purpose  of  the  act,  might,  in  many  cases, 
be  defeated.  The  act,  in  my  opinion,  falls  clearly  within  the  doc- 
trine of  State  V.  Kelly,  54  O.  S.,  166,  and  kindred  cases,  holding 
that  in  prosecutions  under  food  acts,  ignorance  of  adulteration  or 
condition  is  no  defense.  The  law  in  question  being  enacted,  as  al- 
ready stated,  in  the  interests  of  and  to  protect  the  public  against 
the  harmful  consequences  of  unwholesome  food,  and  also  to  pre- 
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vent  the  hoarding  of  food  supplies,  the  licensed  operator  of  the 
warehouse  cannot  sit  supinely  by  and  close  his  eyes  to  what  use  is 
being  made  of  his  warehouse,  but  is  required  by  the  provisions  of 
this  act  to  be  on  guard  at  all  times  and  to  be  diligent,  to  the  end 
that  the  acts  prohibited  by  the  act  shall  not  under  any  circum- 
stances be  committed. 

An  Application  May  be  Made  by  the  Heirs  of  a  Decedent  in  the 
Probate  Court  of  the  Proper  County  Solely  for  the  Purpose  of 
Determining  the  Amount  of  Inheritance  Tax  That  May  be  Pay- 
able Under  the  Law.  The  Tax  Commission  May  Similarly  In- 
voke the  Jurisdiction  of  the  Probate  Court. 


No.  541— (Opinion  Dated  August    5,  1919.) 

Tax  Commission  of  Ohio,  Columbusj>  Ohio. 

Gentlemen: — ^I  acknowledge  the  receipt  of  your  letter  of  re- 
cent date  requesting  the  opinion  of  this  department,  as  follows : 

"In  connection  with  the  administration  of  the  inheritance 
tax  law  this  commission  is  encouraging  many  cases  in  which  no 
legal  administration  is  being  had  for  the  settlement  of  estates 
which  may  or  may  not  be  liable  for  the  payment  of  the  tax. 
The  commission  is  uncertain  as  to  the  proper  procedure  to 
adopt  under  such  circumstances  and  desires  to  have  your  ad- 
vice. 

We  ask  therefore : 

1.  In  cases  where  it  appears  probable  that  some  tax  is 
due  and  the  heirs  refuse  or  neglect  to  ask  for  administration^ 
ought  the  commission  to  do  so  ? 

2.  Can  an  application  be  made  by  the  heirs  of  a  decedent 
in  the  probate  court  of  the  proper  county  solely  for  a  determi- 
nation as  to  inheritance  tax  without  having  full  admin- 
istration ? 

3.  If  such  an  application  can  be  made,  can  the  tax  com- 
mission on  its  part  similarly  invoke  the  jurisdiction  of  the  pro- 
bate court  in  connection  with  estates  where  no  administration 
is  being  had,  for  the  sole  purpose  of  determining  if  any  inherit- 
ance tax  is  due  and  the  amount,  if  any  ?"  * 

The  first  question  which  you  ask  will  not  be  considered  as  a 
question  of  law  in  view  of  the  answer  to  be  given  to  the  other  two 
questions  which  you  submit.  That  is  to  say,  it  will  not  be  necessary 
in  the  view  taken  of  the  general  purport  of  the  inheritance  tax  law 
to  consider  the  question  as  to  whether  or  not  the  Tax  Commission 
of  Ohio,  sustaining  such  relation  as  it  does  to  the  new  inheritance 
tax,  can  qualify  as  a  ''creditor*'  under  the  general  administration 
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sections  of  our  statutes ;  though  it  is  intimated  •  that  if  it  were 
necessary  to  express  an  opinion  upon  this  ix)int  the  ruling  would  be 
in  the  negative. 

The  following  provisions  of  the  new  inheritance  tax  law  may 
be  quoted  in  connection  with  the  remaining  questictns  in  your  let- 
ter: 

"Sec.  5340.  The  probate  court  of  any  county  of  the  state 
having  jurisdiction  to  grant  letters  testamentary  or  of  admin- 
istration upon  the  estate  of  a  decedent,  on  the  succession  to 
whose  property  a  tax  is  levied  by  this  subdivision  of  this  chap- 
ter, or  to  appoint  a  trustee  of  such  estate,  or  any  part  thereof, 
or  to  give  ancillary  letters  thereon,  shall  have  jurisdiction  to 
hear  and  determine  the  questions  arising  under  the  provisions 
of  this  subdivision  of  this  chapter,  and  to  do  any  act  in  relation 
thereto  authorized  by  law  to  be  done  by  a  probate  court  in  other 
matters  or  proceedings  coming  within  its  jurisdiction;  and  if 
two  or  more  probate  courts  shall  be  entitled  to  exercise  such 
jurisdiction,  the  court  first  acquiring  jurisdiction  hereunder 
shall  retain  the  same  to  the  exclusion  of  every  other  probate 
court.  Such  jurisdiction  shall  exist  not  only  with  respect  to 
successions  in  which  the  jurisdiction  of  suqh  court  would  other- 
wise be  invoked,  but  shall  extend  to  all  cases  covered  by  this 
act,  to  the  end  that  succession  inter  vivos,  taxable  under  the 
provisions  of  this  subdivision  of  this  chapter,  may  be  reached 
thereby." 

"Sec.  5341.  The  county  auditor  shall  be  the  inheritance 
tax  appraiser  for  his  county.  The  probate  court,  upon  its  own 
motion  may,  or  upon  the  application  of  any  interested  person, 
including  the  tax  commission  of  Ohio,  shall  by  order  direct  the 
county  auditor  to  fix  the  actual  market  value  of  any  property 
the  succession  to  which  is  subject  to  the  tax  levied  by  this  sub- 
division of  this  chapter.  Such  auditor  shall  forthwith  give  no- 
tice by  mail  to  all  persons  known  to  him  to  have  a  claim  or  in- 
terest in  the  property  to  be  appraised,  including  the  tax  com- 
mission of  Ohio,  and  to  such  persons  as  the  probate  court  may 
by  order  direct,  of  the  time  and  place  when  he  will  appraise 
such  property.  ♦  *  *" 

"Sec.  5345.  FVom  the  report  of  appraisal  and  other  evl- 
•dence  relating  to  any  such  estate  before  the  probate  court,  such 
court  shall  forthwith  upon  the  filing  of  such  report,  by  order 
entered  upon  the  journal  thereof,  find  and  determine,  as  of 
course,  the  actual  market  value  of  all  estates,  the  amount  of 
taxes  to  which  the  succession  or  successions  thereto  are  liable, 
the  successors  and  legal  representatives  liable  therefor ;  and  the 
townships  or  municipal  corporations  in  which  the  same 
originated.  Provided,  however,  that  in  case  no  application  for 
appraisement  is  made  the  probate  court  may  make  and  enter 
such  findings  and  determinations  without  such  appraisement. 
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By  the  first'of  the  above  quoted  provisions  jurisdiction  is  con- 
ferred upon  the  probate  court  in  inheritance  tax  cases.  Though 
this  jurisdiction  depends  upon  the  jurisdiction  to  grant  letters 
testamentary  or  of  administration,  it  is  not  conditioned  upon  the 
actual  granting  of  such  letters  testamentary  or  of  administration. 

The  second  of  the  sections  from  which  quotation  has  been 
made  provides  for  the  initiation  of  the  proceeding  to  determine  the 
tax.  This  proceeding  is  not  conditioned  in  any  way  upon  the  grant- 
ing of  letters  testamentary  or  of  administration.  The  proceeding 
may  be  initiated  by  the  tax  commission  of  Ohio. 

These  considerations  lead  me  to  return  to  your  second  and 
third  questions  unequivocal  answers  in  the  affirmative. 


A  Member  of  a  Board  of  Education  Cannot  be  Employed  by  Such 
Local  Board  as  a  Teacher  and  Any  Such  Contract  Made  by  the 
Board  Would  be  Null  and  Void. — ^Membership  in  a  Board  of  Edu- 
cation is  Not  Lost  to  Such  Member  by  His  Participating  in  the 
Employment  of  Himself  as  a  Teacher  and  Such  Contract  for 
Teaching  Services  is  Null  and  Void,  for  a  Member  of  a  Board  of 
Education  Cannot  Participate  in  Any  Contract  in  Which  He  is 
Particularly  Interested  or  be  Employed  in  Any  Manner  for  Com- 
pensation by  the  Board  of  Which  He  is  a  Member,  Ehccept  as  a 
Clerk  or  Treasurer.^ — A  President  of  a  Board  of  Education,  Who 
is  Under  Contract  With  Such  Board  as  a  Teacher,  Can  Cast  a 
Vote  for  District  Superintendent,  But  His  C<mtract  as  a  Teacher 
is  Null  and  Void. 


No.  457— (Opinion  Dated  July  1,  1919.) 

Hon.  W.  B.  Bartels,  Prosecuting  Attorney,  Athens,  Ohio. 

Dear  Sir:    Acknowledgment  is  made  of  your  request  for  an 

opinion  upon  the  following  question : 

"Under  Section  4712  General  Code,  can  a  member  of  the 
board  of  education  who  is  also  a  teacher  in  the  district  and 
.  president  of  his  local  board,  participate  legally  in  the  selection 
of  a  district  superintendent  ?" 

Section  4712  General  Code,  which  you  cite,  reads  as  follows, 

but  seemingly  has  very  little  to  do  with  the  question  at  issue : 

"In  rural  school  districts,  the  board  of  education  shall  con- 
sist of  five  members  elected  at  large  at  the  same  time  township 
officers  are  elected  and  in  the  manner  provided  by  law,  for  a 
term  of  four  years.'* 
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In  discussion  of  the  above  question  as  to  whether  a  president 
of  a  Ioc£fl  village  or  rural  board  could  participate  legally  in  the  se- 
lection of  a  district  superintendent, .  it  is  important  first  to  see 
whether  a  person,  who  is  a  member  of  a  board  of  education,  could 
occupy  this  dual  relation  of  member  and  teacher  and  the  effect  of 
one  position  upon  the  other. 

Attention  is  invited  to  Section  12932  General  Code,  which 

reads  in  part : 

"Whoever,  being  a  *  *  *  member  of  a  board  of  education, 
votes  for  or  particit)ates  in  the  making  of  a  contract  with  a 
person  as  a  teacher  or  instructor  in  a  public  school  to  whom 
he  or  she  is  related  as  father  or  brother,  mother  or  sister,  or 
acts  in  a  matter  in  which  he  or  she  is  pecuniarily  interested, 
shall  be  fined  not  less  than  twenty-five  dollars  nor  more  than 
five  hundred  dollars  or  imprisoned  not  more  than  six  months, 
or  both." 

The  above  section  was  enacted  in  86  0.  L.,  p.  207,  in  1889, 
and  has  therefore  been  the  law  of  Ohio  for  practically  thirty  years, 
providing  that  any  member  of  a  board  of  education  is  forbidden 
to  make  a  contract  or  to  participate  in  making  a  contract  with  a 
person  as  a  teacher  to  whom^such  member  of  the  board  is  related 
as  father,  or  brother,  mother  or  sister,  or  acts  in  a  matter  in  which 
he  or  she  is  pecuniarily  interested.  The  seeming  intent  of  this 
section  is  to  get  away  as  far  as  possible  from  any  personal  interest 
or  relationship,  in  supplying  the  schools  with  teachers,  the  intent 
of  the  assembly  seemingly  having  been  that  if  one  was  as  closely 
related  as  father,  brother,  mother  or  sister  to  some  member  of 
the  board  of  education,  then  other  applicants  might  not  stand 
wholly  on  the  same  basis  as  the  relative  who  desired  the  teach- 
er's position.  This  section  provides  that  any  member  of  a  board 
who  is  guilty  of  participating  in  a  contract  made  with  a  teacher 
who  is  related  in  either  one  of  these  degrees  to  the  member  in 
question,  shall  be  fined  or  imprisoned ;  if  this  is  the  law,  and  it  was 
enacted  to  prevent  furtherance  of  self-interest  by  drawing  the  line 
against  blood  relatives,  with  what  consistency  could  a  member  of 
a  board  of  education  employ  himself  as  a  teacher  in  his  own  dis- 
trict? Seemingly  the  legislature  thought  this  contingency  might 
never  arise,  it  being  contrary  to  the  principles  of  law  that  one  can 
be  both  the  employer  and  the  employed.  So  such  section  does  not 
provide  for  a  contingency  where  a  member  employs  himself,  but  it 
seems  clear  that  if  it  is  a  violation  of  law  to  participate  in  a  con- 
tract in  which  a  brother  or  sister  is  interested,  it  would  follow 
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that  where  one  is  a  member  of  the  board  of  education  in  the  dis- 
tricts and  votes  for  or  participates  in  the  making  of  a*contract 
with  a  teacher,  who  is  a  member  himself  or  herself,  then  the  mem- 
ber at  least  violates  that  part  of  Section  12972,  G.  C,  which  says : 

"or  acts  in  a  matter  in  which  he  or  she  is  pecuniarily  inter- 
ested." 

Here  the  interest  is  wholly  pecuniary  for  the  reason  that  the 
teacher,  who  is  a  member,  receives  a  salary  for  services  as  teacher. 

It  would  seem  that  the  president  of  the  board  of  education 
in  signing  teachers'  contracts  as  president  of  the  board  of  educa- 
tion (see  Form  No.  20,  Ohio  School  Laws,  1915)  would  be  signing 
a  contract  with  himself  if  he  were  both  a  president  or  member  of 
a  board  of  education  and  a  teacher  employed  by  the  same  board 
at  the  same  time.  The  incompatibility  of  the  two  positions  or 
employments  is  at  once  apparent  for  the  reason  that  one  is  sub- 
ordinate to  the  other  and  in  certain  respects  a  check  upon  the 
other. 

But  attention  is  further  invited  to  Section  4757,  G.  C.,  which 
says  in  part: 

"No  member  of  the  board  shall  have,  directly  or  indirectly, 
any  pecuniary  interest  in  any  contract  of  the  board  or  be  em- 
ployed in  any  manner  for  compensation  by»  the  board  of  which 
he  is  a  member,  except  as  clerk  or  treasurer  *  *  *." 

Bearing  upon  the  above  section,  there  have  been  a  number  of 
prior  opinions  of  the  attorney  general,  excerpts  from  the  syllabi 
of  which  are  as  follows: 

"One  who  has  a  contract  *  ♦  *  with  a  board  of  education, 
relinquishes  his  interest  in  such  contract  when  he  qualifies  and 
takes  his  place  on  such  board  after  being  elected  thereto." — 
Opinion  911,  page  20,  Vol.  1,  Opinions  of  the  Attorney  General, 
1918. 

"A  member  of  a  board  of  education  who  is  the  owner  and 
publisher  of  a  newspaper  has  no  right  to  contract  with  the 
board  to  publish  lesral  notices,  even  though  the  lejaral  rate  is 
charged  for  such  publication." — Opinion  474,  page  1293,  Vol.  2, 
Opinions  of  the  Attorney  General,  1917. 

"The  president  of  a  board  of  education  who  is  also  a  di- 
rector and  stockholder  of  a  material  company,  which  material 
company  sells  its  material  to  the  principal  contractor  dealing 
with  such  board  of  education,  has  such  an  interest  in  said  con- 
tract as  is  prohibited  by  Section  4757  General  Code  *  *  *." — 
Opinions  of  the  Attorney  Getieral,  1919,  page  267,  Vol.  1,  Opin- 
ion No.  139. 
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"A  teacher  may  not,  while  employed  by  the  board  of  edu- 
'    cation  of  a  school  district  as  a  teacher  in  the  school  of  said  dis- 
trict, be  elected  to  the  position  of  clerk  of  said  board." — Opin- 
ion 1025,  page  2229,  Vol.  3,  Opinions  of  the  Attorney  General, 
1915.  ^ 

Attention  is  invited  to  the  following  previous  holdings  on  this 
question : 

"Section  2974  Revised  Statutes  (4657  General  Code)  ex- 
pressly provides  that  *no  member  of  a  board  sliall  have  any 
pecuniary  interest,  either  direct  or  indirect,  in  any  contract 
of  the  board.'  The  real  question  which  arises  is,  are  the  acts 
complained  of  prohibited  by  this  statute.  To  us  it  appears 
plain  that  the  statute  was  intended  to  and  does  embrace  in  its 
prohibition  the  alleged  transaction.  'No  member  of  a  board 
shall  have  any  pecuniary  interest  in  any  contract  of  the  board,' 
seems  so  plain  as  not  to  need  construction.  The  fact  that  Cor- 
nelius A.  Brouse  was  at  this  time  a  member  of  the  firm  of  C. 
A.  Brouse  &  Company  necessarily  implies  that  he  had.  a  pecu- 
niary interest  in  the  contract  of  sale  made  by  the  firm  with 
the  board,  and  being  so  it  was  a  contract  the  board  was  pro- 
hibited from  making  and  therefore  one  it  had  no  right  to  make ; 
nor  did  it  have  any  right  to  allow  the  bill  of  the  firm  or  draw 
an  order  for  its  payment  on  the  treasurer  of  the  board." 

Grant  vs.  Brouse,  et  al.,  1  0.  N.  P.,  145. 

The  Attorney  General,  in  Opinion  No.  911.  in  1918,  used  the 
following  language: 

"The  next  question  then  that  naturally  arises  is,  if  a  per- 
son has  contracted  with  the  board  and  the  contract  is  not  com- 
pleted, can  he  become  a  member  of  the  board  while  the  con- 
tract is  in  force. 

"It  is  within  the  province  of  the  legislature  to  say  what 
the  Qualifications  of  the  members  of  the  boards  of  education 
shall  be. 

Cline  vs.  Martin,  94  0.  S.,  420 ; 

Mills  vs.  Board  of  Education,  54  O.  S.,  631 ;  9  0.  C.  C,  134. 

"The  legislature  may  also  say  what  acts  shall  stand  as  a 
disqualification  for  membership  on  a  board  of  education. 

29  Cyc,  1380. 

"At  no  place  in  our  statut3  is  found  language  to  the  effect 
that  a  person  who  has  a  contract  with  a  board  of  education 
shall  be  by  that  act  alone  disqualified  from  becoming  a  member 
of  such  board.  What  the  statute  does  say  is  that  no  member 
of  a  borrd  of  education  shall  have  kn  interest  in  anv  contract. 
If,  then,  a  person  who  has  a  contract  with  a  board  of  educa- 
tion is  elected  as  a  member  of  such  board,  and  after  being  so 
elected  duly  qualifies  and  takes  his  place  upon  such  board  as  a 
member  thereof,  he  by  that  act  causes  a  forfeiture  and  a  re- 
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linquishment  of  all  his  rights  under  such  contract.  The  con- 
tract becomes  void  and  no  further  rights  thereunder  can  ac- 
crue to  either  the  board  of  education  or  the  member  who  was 
formerly  a  party  thereto." 

Continuing,  the  attorney  general  said  in  such  opinion: 

"It  seems  clear  to  me,  from  the  above  and  many  other  au- 
thorities examined,  that  no  order  can  be  drawn  by  the  board  in 
favor  of  one  of  its  members  for  any  services  which  such  mem- 
ber would  perform,  and  especially  in  the  face  of  a  statute  which 
specifically  prohibits  the  board  from  entering  into  any  con- 
tract with  a  member  thereof,  ******  but  from  the  time  he 
becomes  such  member  he  cannot  further  carry  out  the  condi- 
tions of  his  contract,  for  a  member  of  a  board  of  education 
shall  not  have,  directly  or  indirectly,  any  pscuniary  interest  in 
any  contract  of  the  board  of  which  he  is  a  member,  except  as 
clerk  or  treasurer." 

Along  the  same  line  see  the  following  cases: 

Bellaire  Goblet  Co.  vs.  City  of  Findlay  et  al.  5  O.  C.  C,  418- 
429; 

Bloom  vs.  Richards,  2  O.  S.,  395 ; 

Doll  vs.  State,  45  0.  S.,  449 ; 

Pickett  vs.  School  District  No.  1,  25  Wis.,  551 ; 

Cumberland  Coal  Co.  vs.  Sherman,  30  Barb.,  563 ; 

People  vs.  Township  Board  of  Overyssel,  11  Mich.,  222; 

Waymeyer  vs.  Powell,  105  Ind.,  328. 

T^  Opinion  102,  issued  by  the  attorney  general  November  16, 

1915,  that  official  said: 

"You  will  observe  that  the  above  provisions  of  Section 
4757  General  Code  is  still  in  force,  and  by  its  terms  prohibits 
a  member  of  a  board  of  education  of  a  school  district  from  serv- 
ing as  a  teacher  of  said  district." 

In  Opinion  474,  issued  July  25,  1917,  that  official  said: 

"It  is  not  only  unlawful  for  a  member  of  a  board  of  edu- 
cation to  directly  or  indirectly  have  any  pecuniary  interest  in 
any  contract,  but  *  *  *  he  shall  be  punished  therefor. 

"All  the  above  sections  have  been  considered  (Sections 
4757,  12910  and  12911  General  Code)  from  time  to  time  by 
this  department  with  the  result  of  a  universal  holding  that  in 
whatever  manner  the  officer  was  interested  in  the  contract, 
such  contract  was  void  and  the  money  paid  thereunder  was  re- 
coverable." f 

Judge  Voris,  in  the  case  of  Grant  vs.  Brouse,  1  N.  P.,  145, 
used  the  following  striking  language  in  the  discussion  of  Section 
4757  of  the  General  Code: 
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"We  are  not  undertaking  to  censure  anybody,  because 
we  believe  that  in  this  transaction  the  board  believed  that  it 
was  discharging  a  public  duty  beneficially  to  the  public ;  that 
is,  it  supposed  that  this  was  a  more  advantageous  course  to 
take  than  to  obey  the  law.  I  have  no  doubt  that  the  member 
of  the  board,  who  sold  these  articles,  undertook  to  make  a  fav- 
orable arrangement  for  the  public.  Nothing  to  the  contrary  is 
asserted,  and  it  is  urged  in  fact,  by  the  defendants,  as  a  rea- 
son why  this  court  should  not  interfere  with  its  jurisdiction, 
that  no  pecuniary  injury  in  fact  resulted. 

"But  we  cannot  look  upon  it  in  this  light.  The  dollar  and 
the  cent  advantage  is  the  lowest  order  of  consideration  that 
can  be  urged,  when  a  public  wrong,  a  vicious  example  is  en- 
couraged under  high  official  sanction ;  the  example,  the  public 
wrong,  the  prostitution  of  public  virtue  is  vastly  more  than 
mere  matter  of  dollars  and  cents.  The  law  was  made  in  the  in- 
terest of  sound  public  policy,  and  while  in  some  cases  it  may 
appear  to  be  more  advantageous  to  ignore  than  to  obey  the 
law,  yet  we  think  no  public  officer  can  violate  a  direct  pro- 
vision of  the  law,  directing  the  performance  of  his  duty,  or 
prohibiting  certain  acts,  and  have  his  conduct  judicially  ap- 
proved, and  where  the  matter  comes  before  the  court  it  ought 
to  carefully  see  to  it  that  public  policy  is  upheld.  I  know  of  no 
better  way  of  preserving  the  virtue  of  the  public  than  to  have 
its  officers  understand  and  act  as  if  they  were  public  servants, 
always  recognizing  that  a  public  position  constitutes  a  public 
trust  that  may  be  sacredly  carried  out." 

As  to  the  legality  of  a  contract  made  by  a  board,  wherein 
less  than  the  full  number  of  the  board  acted,  the  court  held  in  the 
case  of  Bellaire  Goblet  Company  vs.  City  of  Findlay,  5  O.  C.  C, 
418,  wherein  Mr.  Gorby  was  a  member  of  the  board  of  gas  trus- 
tees and  was  also  interested  in  a  contract  which  his  board  was  to 
act  upon,  as  follows: 

"So  that  this  dual  relation  existing  as  to  Mr.  Gorby,  pre- 
vented him  from  acting  upon  this  so-called  contract  as  a  mem- 
ber of  the  board.  *  ♦  *  The  records  show  he  did  not  act.  Yet 
the  board  consisted  of  five  members ;  each  one  of  the  members 
was  entitled  to  be  heard,  each  one  of  the  members  was  entitled 
to  act,  but  on  account  of  the  personal  interest  of  Mr.  Gorby, 
he  could  not  act,  so  that  in  fact  five  members  constituted  the 
board,  and  in  law  five  members  was  a  legal  board,  but  through 
the  personal  interest  of  Mr.  Gorby  the  board,  for  the  purpose 
of  acting  upon  this  contract,  was  reduced  to  four,  which  was 
not  a  legal  board,  and  hence  had  no  power  to  act." 

Following  the  long  list  of  cases  that  might  be  cited,  as  well 
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as  those  herein  given,  it  is  therefore  the  opinion  of  the  attorney 
general  that: 

1.  A  member  of  a  board  of  education  cannot  be  employed  by 
such  local  board  as  a  teacher  and  any  such  contract  made  by  the 
board  would  be  null  and  void. 

2.  Men^ership  in  a  board  of  education  is  not  lost  to  such 
member  by  his  participating  in  the  employment  of  himself  as  a 
teacher  and  such  contract  for  teaching  services  is  null  and  void, 
for  a  member  of  a  board  of  education  cannot  participate  in  any 
contract  in  which  he  is  pecuniarily .  interested  or  be  employed  in 
any  manner  for  compensation  by  the  board  of  which  he  is  a  mem- 
ber,  except  as  clerk  or  treasurer. 

3.  A  president  of  a  board  of  education,  who  is  under  contract 
with  such  board  as  a  teacher,  can  cast  a  vote  for  district  superin- 
tendent, but  his  contract  as  a  teacher  is  null  and  void. 
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The  Home  Telephone  Co.  et  aJ.  v.  Meyers,  Admr. 
Wrongful  Death — Charge  to  Jury — Failure  of  Evidence — Hitching 
Horse  to  Telephone  Pole — Contact  with  Charged  Electric  Light 
Wire — Violation  of  Municipal  Ordinance — Admissibility  of  Evi- 
dence. 


No.  16009— (Decided  April  2,  1919.) 

Error  to  the  Court  of  Appeals  of  Madison  county. 

Messrs.  Miller,  Thompson  &  Dunbar  and  Mr.  R.  H.  McCloud, 
for  plaintiffs  in  error. 

Messrs.  Badger  &  Ulrey  and  Mr.  C.  R.  Hombeck,  for  defendant 
in  error. 

By  the  Court.  The  Plain  City  Home  Telephone  Company 
and  the  village  of  Plain  City  jointly  used  a  pole  line  on  the  west 
side  of  Chillicothe  street  in  said  village,  the  former  for  its  tele- 
phone wires  and  the  latter  for  its  high-tension  electric  light  wires. 
One  of  these  poles  was  in  front  of  the  home  of  the  deceased,  Lee 
Schoby,  who  was  killed  as  a  result  of  coming  in  contact  with  one 
of  said  telephone  wires,  which  was  charged  with  electricity  from 
said  high-tension  electric  wire. 

Plaintiff  averred  that  said  telephone  wire  had  theretofore 
broken  and  was  permitted  to  remain  hanging  on  one  side  of  said 
pole  to  within  five  feet  of  the  ground,  and  alleged  negligence  on 
the  part  of  the  company  and  the  village  in  maintaining  a  defective 
and  insecure  telephone  wire,  and  in  permitting  it  to  hang  on  and 
along  said  pole  and  failing  to  repair  and  restore  it. 

A  demurrer  to  the  petition  having  been  overruled,  issue  was 
made  by  answer,  which  contained  a  general  denial  and  a  charge  of 
negligence  on  the  part  of  the  decedent  in  that  he  himself  hung 
said  broken  telephone  wire  on  the  side  of  the  telephone  pole  and 
had  subsequently  come  in  contact  therewith  while  attempting  to 
hitch  his  horse  to  the  pole,  and  further  averred  that  an  ordinance 
was  then  in  force  and  effect  in  said  village  making  unlawful  the 
hitching  of  a  horse  to  any  telephone  pole.  The  trial  of  the  case  re- 
sulted in  a  verdict  for  the  plaintiff,  and  fhe  judgment  rendered 
thereon  in  the  common  pleas  was  affirmed  by  the  court  of  appeals. 

619 
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It  is  disclosed  by  the  record  that  ten  days  prior  to  the  morning 
on  which  he  met  his  death  by  coming  in  contact  with  this  telephone 
wire  which  had  become  charged  with  electric  current,  plaintiff's 
decedent  had  observed  such  wire  sagging  down  to  within  a  foot  or 
so  of  the  ground,  and  that  he  and  perhaps  two  others  who  were 
with  him  had  rolled  it  up  and  hung  it  on  the  side  of  the  telephone 
pole,  the  top  of  the  coil  being  five  or  six  and  the  bottom  about  three 
feet  from  the  ground.  It  was  the  contention  of  the  defendants  that 
Schoby  hung  that  wire  in  such  manner  as  to  bring  it  in  contact 
with  the  electric  light  wire  supported  on  the  same  pole.  Evidence 
was  introduced  tending  to  show  that  because  of  the  proximity  of 
the  telephone  wire  to  the  electric  light  wire  Schoby  knew  it  would 
be  dangerous  when  the  current  was  on,  such  matter  having  been 
discussed  by  Schoby  and  the  two  or  three  oth^s  who  were  present 
at  the  time  the  wire  was  hung  on  the  pole,  at  which  time  the  elec- 
tric lights  were  off. 

This  telephone  pole  was  near  Schoby's  residence,  and  evidence 
was  introduced  tending  to  show  that  on  occasions  theretofore  he 
had  used  this  pole  for  a  hitching  post  for  his  horse.  The  record 
also  discloses  evidence  tending  to  show  that  about  five  o'clock  on 
the  morning  in  question,  the  street  lights  still  burning,  Schoby  had 
driven  his  horse  to  a  point  in  front  of  his  house  near  this  pole ;  that 
after  he  had  been  felled  by  the  electric  current  his  horse  was 
standing  about  two  feet  from  the  pole,  with  his  head  toward  it,  and 
the  body  of  the  decedent  was  on  the  ground  near  the  pole,  and  on 
the  side  opposite  the  coil  of  telephone  wire,  and  also  that  the  hitch- 
ing rope  was  under  his  body  and  in  the  right  hand.  The  bums 
were  on  the  left  hand. 

In  view  of  this  evidence  the  contention  of  the  defendants,  that 
language  used  by  the  trial  court  in  the  general  charge  was  errone- 
ous and  prejudicial,  is  well  founded,  for  the  court  there  stated  to 
the  jury  that  "the  evidence  failed  entirely  to  show  that  at  the  time 
the  deceased  received  the  injury  complained  of  he  was  hitching  his 
horse  to  the  telephone  or  telegraph  pole."  This  instruction  was 
given  in  connection  with  the  statement  that  the  pleading  of  the  de- 
fense as  to  a  violation  of  the  ordinance  was  immaterial  and  that  the 
ordinance  need  not  be  considered  by  the  jury  because  the  evi- 
dence did  not  disclose  that  it  had  been  violated.  We  find  that  it 
was  not  error  to  exclude  the  ordinance,  yet  the  language  used  com- 
pletely and  effectually  took  from  the  consideration  of  the  jury 
facts  and  circumstances  disclosed  by  the  record  which  tend  to 
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show  that  Schoby  at  the  time  he  was  injured  was  hitching  his  horse 
to  the  telephone  pole.  Such  instruction  was  equivalent  to  saying 
to  the  jury  that  they  should  take  it  as  an  established  and  uncon- 
tradicted fact  that  Schoby  was  not  hitching  his  horse  to  the  pole 
whereon  this  wire  had  been  previously  hung.  It  must  be  borne  in 
mind  in  this  connection  that  Schoby  had  assisted  in  coiling  the 
wire  and  hanging  it  on  that  pole.  The  evidence  to  which  we  have 
referred  was  clearly  admissible.  Indeed  the  trial  court  had  recog- 
nized the  competency  thereof  and  the  right  of  the  defense  to  have 
it  considered  by  the  jury,  not  only  by  permitting  it  to  be  given, 
but  by  thereafter  overruling  a  motion  of  the  plaintiff  to  strike  out 
the  evidence  of  the  principal  witness  for  the  defense  on  that  sub- 
ject. The  weight  and  probative  effect  of  such  evidence,  as  well  as 
the  inference  to  be  drawn  therefrom,  were  for  the  jury.  We  find 
no  other  error  prejudicial  to  the  plaintiffs  in  error. 

The  answer  did  not  aver  nor  did  the  evidence  disclose  a  viola- 
tion of  the  ordinance  above  referred  to  and  for  that  reason  there 
was  no  error  in  sustaining  an  objection  to  the  introduction  of  the 
ordinance  in  evidence;  nor  was  there  error  in  giving  the  special 
instruction  before  argument  relative  thereto. 

For  the  reasons  above  stated  the  judgment  of  the  court  of  ap- 
peals affirming  the  common  pleas  is  reversed,  and  the  case  is  re- 
manded to  the  court  of  common  pleas  for  further  proceeding. 

Judgment  reversed.  , 

Nichols,  C.  J.,  Jones,  Matthias  and  Wanamaker,  JJ.,  concur. 
Kobinson,  J.,  not  participating. 
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The  F.  P.  Screw  Co.,  Cleveland, 
1125,000.  J.  W.  Fribley,  C.  M.  Prell, 
R.  T.  Sawyer,  M.  R.  Dickey,  H.  D. 
King. 

The  Kanawha  Rubber  Co.,  Cam- 
bridge, $100,000.  B.  F.  Moore.  O.  R 
Blssler,  O.  W.  Moore,  Fred  S.  Henry 
H.  M.  Meredith. 

The  Kroop  Baking  Co.,  Piqua,  $200, 
000.  G.  C.  Kroop,  Charles  W.  Kiser, 
Gray  M.  SIgler,  D.  M.  Bell,  J.  L, 
Purdy. 

The  Little  Lands  Co.,  Cleveland 
$23,000.  R.  M.  Hall,  J.  W.  Allison 
Charles  M.  Mills,  Cliff  M.  Lewis,  Robt 
C.  Allison. 

The  Monrad  Engineering  Co.,  Ports 
mouth,  $25,000.  Oscar  Monrad,  Axel 
L.  Monrad,  J.  A.  Schramm,  Agnes  W 
Monrad,   Winnie  E.   Monrad. 

The  Morelli  State  Bank,  Steuben 
ville,  $50,000.  James  R.  Cohen,  Vln 
cent  A.  E.  Morelli,  Vincent  Casali 
Frank   Mets,    Antonio    Morelli. 

The  Realty  Syndicate  Co.,  Cleve 
land,  $10,000.  Francis  W  Poulson 
James  F.  Connors,  Jr.,  B.  W.  Helbine 
M.  C.  Teasdale,  C.  J.  Billiod,  Jr. 

The  Struthers  Realtty  &  Construc- 
tion Co.,  Struthers,  $25,000.  Sylvester 
V.  Mqtts,  Reed  M.  Bocher,  George  J. 
Mohr,  Lewiss  M.  Young,  C.  R.  Wal- 
lace. 

The  System  Products  Co.,  Dayton, 
$25,000.  I.  E.  Jones,  T.  P.  Kahoe.  R. 
G.  Corwin,  G.  W.  Cable,  H.  H.  Beck. 

The  Avenue  Tailoring  Co.,  Cleve- 
land. $10,000.  L  Kleiner,  A.  G.  Ma- 
molen,  M.  E.  Ryan,  P.  Kleiner,  H.  C. 
La  vine. 

The  D.  B.  Campbell  Co.,  Akron,  $10.- 
000.  D.  C.  Campbell.  Eric  L.  Rich- 
ards, Wm.  J.  Reiss,  P.  K.  Anderson. 
Wm.    E.   Bulcroft. 

The  Eclat  Rubber  Co..  Cuyahoga 
Falls.  $50,000.  C.  C.  Crumrine.  E.  G. 
Gensemer,  H.  G.  Dice,  George  W.  Co- 
ble,  W.    B.   Shumway. 

Thp  Factory  Engineers  and  Snles 
Co..  Columbus,  $20,000.  L.  A.  Jordan. 
O.  S.  Rogers.  Kathryn  M.  Teats.  H. 
W.  Jenkins,  J.  T.  Broughton. 


The  Kenmore  Ice  Co.,  Kenmore. 
100,000.  John  E.  Miner,  Albert  Schu- 
rich,  Jacob  Eder,  EMw.  A.  Kapper,  Ed- 
mund Burroughs. 

The  McMicken  Auto  and  Wagon 
Co.,  Cincinnati,  $20,000.  H.  Osthol- 
thoff,  Sr.,  Henry  Ostholthoff,  Jr.,  Wm. 
A.    Pohl,    Celia   J.   Hesselbrock,   John 

0.  Hesselbrock. 

The  MS  Auto  Electric  Co.,  Zanea- 
ville,  $10,000.  W.  A.  Lorimer,  George 
H.  Wilking.  Fred  J.  Offenbacher,  P. 
H.    Tannehill,    E.   E.    Maud. 

The  George  Snyder  &  Sons  Co.. 
Columbps,  $20,000.  George  Snyder, 
G.  E.  Snyder,  Albert  R.  Snyder,  M.  R. 
Snyder,   Cora   P.   Snyder. 

The  Abbey  Land  Co.,  Elyria.  $50.00^. 
R.  F.  Vandemark,  M.  H.  Gray,  S.  J. 
Gray.  B.  L.  Farmer,  G.  R.  Allen. 

The  Community  Traction  Co.,  To- 
ledo, $100.  Ira  H.  Cnim,  S.  A.  Hoov- 
er, L.  J.  Dorfreier,  H.  B.  Monnett,  L. 
S.   Tingley. 

The  Capital  Realization  Co.,  Cleve- 
land. $50,000.  W.  B.  Atchison,  Helena 
Atchison,  E.  C.  Kollrath,  J.  E.  Duer, 
W.  n.  Williams. 

The  Collins  Studio  &  Laboratories 
Co.,  Cleveland,  $100,000.  J.  N.  Acker- 
man,  H.  D.  Bubb,  Oscar  S.  Cramer,  R 
M.  Stevenson,  J.  French. 

The  Capitol  Paint  Products  Co., 
Cleveland,  $10,000.  H.  McHale,  F.  J. 
Southard,  S.  R.  Trattner,  Jesse  Seid- 
man   E.  DeWelies. 

The  Cleveland  Cutter  &  Reamer 
Co.,  Cleveland.  $20,000.  H.  F.  Renter. 
C.  A.  Fredrichs.  M.  Dorner,  C.  F. 
I^nd,  Joseph  Krach. 

The  Dave  Warner  Films  Co..  Cleve- 
land. $10,000.  M.  W.  Bruml.  Dave 
Warner.  H.  U  Taylor,  C.  I.  Goldsmith, 
H.  L.  Goldsmith. 

The  Ohio  Mechanics  Laundry  Co- 
Cleveland.  $150,000.  T.  G.  Schulkins, 
L.  H.  Groth.  Carl  F.  Groth.  T.  G. 
Schulkins    Jr..  F.  Boenker.  Jr. 

The  ?cio  China  Co..   Scio.   $150,000. 

1.  E.  Mincks.  W.     T.  McXutt.  W.     T. 
Palmer,  J.  I.  Lore,  A.  L.  Baine. 

The  LaSalle  Building  Co..  Lorain, 
$50,000.  Philip  Austin,  E.  P.  Reidy, 
W.  P.  Duffy.  E.  J.  Craft,  Daniel  Igoe. 
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The  Hagemann  Glass  Co.,  Cincin- 
nati, |50,O00.  H.  R.  Hagemann,  Hen- 
ry F.  Hagemann,  T.  H.  Hagemann, 
W.  B.  Hagemann,  Anna  E.  Hagemann. 

The  May-Fields  Co.,  Cleveland,  $30,- 
000.  Q.  H.  Findley,  K.  T.  Siddall,  D. 
D.  Kimmel,  C.  R.  Cross,  E.  C.  Daoust. 

The    Garfield    Electric    Co.,    Cleve- 
land, $5,000.  Max  Barcus,  Saul  Frank-, 
f urt,  Ralph  Quint,  Esther  Barcus,  Fan-  * 
nie  Frankfurt. 

The  Representative  Construction 
Co.,  Cleveland,  $10,000.  H.  Fellinger, 
S.  Peskind.  D.  C.  Hutchcroft,  E. 
Gawne.  G.  Kannawin. 

The  Hamilton  Concrete  Machinery 
Co.,  Cleveland,  $10,000.  Wm.  J.  Sha- 
ver, C.  McK.  Parmenter,  H.  L.  Par- 
menter,  A.  McNally,  H.  L.  Jollay. 

The  Globe  Export  &  Import  Co., 
Cleveland,  $5,000.  J.  W.  Weinberger- 
Gust  F.  Ebert.  Philip  Engel,  Jos.  N. 
Ackerman,  J.  French. 

The  Savoy  Furniture  Co.,  Cleveland, 
|25,OC0.  Don  R.  Sipe,  J.  M.  Hardy,  J. 
O.  MacWilliams,  Z.  S.  Hammond, 
Charles  C.  Goldman. 

The  Wabash  Farmers'  Exchange 
Co..  Wabash,  $10,000.  H.  E.  Gibbons, 
D.  R.  Menchofer,  Charles  H.  Rabe, 
George  U  Schroer,  G.  C.  Jenkins. 

The  Church  Oil  and  Gas  Co.,  Rush- 
ville.  $15,000.  Grant  Shaw,  J.  P. 
Mitchell,  Charles  H.  Keller,  R.  W. 
Cleave^and.  W.  A.   Holder 

Dietrich  Automobile  Co.,  Warren, 
$5,000.  F.  A.  Dietrich,  Dale  Dietrich. 
Phil  R.  Vantrot,  E.  H.  Peck,  J.  R. 
Davis. 

Cuyahoga  Millwork  Co..  Cleveland, 
110,000.  I.  Grohs,  F.  M.  Wheeldin.  D. 
Klosheim,  M.  D.  Harrington,  P.  Kue- 
derle. 

Kamp  Building  Co.,  Cleveland,  $25,- 
000.  A.  F.  Counts,  H.  B.  Mallette,  W. 
S.  Hymer,  Robert  P.  King.  W.  B.  L»em- 
mon. 

Suburban  Motor  Service  Co.  of  Ash- 
tabula, Ashtabula,  $25,000.  A.  L.  Sage. 
Walter  E.  Brown.  A.  Leo  Sage,  Mildred 
G.  Sa^e.  C.  V.  Brown. 

Rialto  Theater  Co.,  Lima,  $25,000. 
George  Mailers,  Peter  Mailers,  Harry 
Chakeres,  P.  J.  Columbus,  W.  S.  Jack- 
son. 

Cut  Road  Realty  Co.,  Cleveland,  $25,- 
000.  W.  K.  Stanley,  Samuel  Horwltz, 
M.  A.  Friedman.  Archie  Horwitz,  Wil- 
liam Rotheriberg. 

Parzon  Pharmacal  Co.,  Dayton.  $10,- 
000.  Edward  O.  Wright,  Nathan  Wein- 
berger, Jerome  P.  Shields,  H.  N.  'Brum- 
baugh, Ella  Grace  Glaser. 


Bradner  Farmers*  Elevator  Co., 
Bradner,  $35,000.  Clate  Lantz,  W.  E. 
Clark.  W.  R.  Wlrebaugh,  Guy  H.  Kel- 
ler, Charles  L.  Foster. 

Lincoln  Auto  and  Machin^e  Co.,  Min- 
erva, $15,000.  Fred  Rieser,  Willard  G. 
Kryder.  William  H.  Kurtz,  Albert  J. 
Kokel,  J.  Chalmers  Walton. 

Bullerton  Co.,  Ceveland,  $15,000.  H. 
H.  Hampton,  Samuel  Keller,  Eugene 
T.  Bush,  Cary  R.  Album,  Alta  P.  Mead. 
(Erecting  hotels,   apartments,   etc.) 

Universal  Extension  School  Co.,  Co- 
lumbus, $1,000.  I.  H.  Gore,  E.  M.  Gore, 
P.  Hush,  F.  R.  Hoover,  L.  A.  Senecal. 

Chadwick  Restaurant  Co.,  Cleveland, 
$50,000.  E.  M.  Kossln,  L.  E.  Gill,  Ed- 
gar H.  Bayes,  George  H.  Campbell,  Ar- 
thur J.  Tuscany. 

Bake-Rite  Sanitary  Bakeries  Co., 
Dayton,  $25,000.  Gaylord  T.  Heinz, 
Charles  H.  Ku>mler,  Allen  G.  Banks, 
Lester  J.  Karpf,  A.  J.  Lewis. 

Marshall-Smith  Tool  Co.,  Dayton, 
$10,000  F.  L.  Smith,  J.  L.  Marshall, 
J.  W.  Marshall,  L.  A.  Marshall,  I.  W. 
Smith. 

Shaffer  Medicine  Co.,  Cleveland, 
$10,000.  A.  J.  Roth,  Maurice  Bern- 
stein, A.  M.  Kelley,  C.  A.  Byrne,  Geo. 
Q.  Keeley. 

Lima  Brass  and  Iron  Foundry   Co., 
•  Lima,    $50,000.     Joseph   White.   J.    M 
Bumette.  J.  T.  White,  Wm.  W.  Hodge, 
Charles  H.  Allspaugh. 

Toledo  Empress  Theater  Co..  Tole- 
do, $25,000.  A.  F.  Connolly,  Fred  H. 
Kirtley,  L.  B.  Solether,  J.  B.  Gardner, 
K.  E.  Kirtley. 

Toledo  Strand  Theater  Co..  Toledo, 
$25,000.  A.  F.  Connolly,  Fred  H. 
Kirtley,  L.  B.  Solether,  J.  B.  Gardner, 
Stephen  Brophy. 

Jennings  Co.,  Cleveland,  $10,000. 
Thomas  C.  Jennings,  Otto  H.  Zimmer. 
M.  M.  Fohl,  Franklin  H.  Farasey,  Jos. 
T.  Kraus.     (Undertaking  business.) 

Silent  Co-operative  Grocery  Co., 
Akron,  $25,000.  George  W.  Prigge, 
Harry  P.  Wilson,  David  Joseph  Cady, 
Ralph  G.  Thomas,  G.  E.  Rodegerdts. 

Richland  Shale  Brick  Co.,  Mans- 
field, $100,000.  Charles  Hoffman,  J.  L. 
Stevens,  G.  H.  I^wrey,  C.  E.  Ozier, 
John  H.  Tcdd. 

Canton  Electric  House  Wiring  Co., 
Cleveland.  $20,000.  David  P.  Gordon, 
Arthur  R.  Englander,  Samuel  Gold- 
stein, Sara  P.  Gordon,  Mae  Englander. 

Akron  Cultivator  and  Manufactur- 
ins:  Co.,  Akron.  $75,000.  Willii^m  C. 
Keough,  M.  M  Roche,  L.  S.  Leppla,  K. 
D.    Carter.   B.   Brabeck. 
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United  Textile  Co.,  Cleveland, 
$300,000.  Frank  J.  Svoboda,  Prank  J 
Pavlik,  Charles  J.  Mezera,  John  J 
Biibrava,  Joseph  M.  Malec,  Frank 
Hovorka,  Paul  M.  Kocak,  Aug.  T 
Novy. 

Kay  Co.,  Akron,  ^50,000.  David  H 
Shulan,  Martin  M.  Feerer,  Louis  L. 
Rothman.  Alex  M.  Shulan,  E.  I.  Israff 
(Wholesale  and  retail  clothini?.) 

MacDonald  Advertising  Co..  Day 
ton,  110,000.  Milton  S.  Dunkelberger, 
Frank  D.  McDonald,  Jr.,  Byron  C 
Dunkelberger,  George  W.  Mearick 
Nelson  W.  Mearick. 

Sandusky  Double  Wall  Co.,  San 
dunsky,  $10,000.  H.  W.  Hamberger 
Robert  L.  J.  Wagar,  I.  E.  Smith,  R.  A 
MoCrae,  C.  E.  Schrenk. 

Samsoun  Tobacco  Co.,  Akron.  $5, 
000.  A.  A.  Nigosian.  George  E.  Du 
dukjian,  Francis  Seiberling,  Regina 
Brannan,  W.  E.  Slabaugh. 

Fisher  Machine  and  Stamping  Co., 
Cleveland,  $20,000.  Frank  C.  Fisher, 
E.  F,  Marcha,  P.  R.  White,  E.  B. 
Thome,  D.  Stanley. 

Ohio   Folding     Box   Co.,    Cleveland, 
$500,000.     Alonzo    M.    Snyder,     C.     J 
Davis,  I.   T.  Thompson,     Joseph     W 
Schack,  N.  I.  Young. 

Tymochtee  Oil  and  Gas  Co.,  Craw 
fo&rd  Station.  $1,000.  William  A 
Kelly,  Samuel  P.  Croft,  Charles  B 
Sweney,  Walter  K.  Keppel,  Fred  R 
Morgan. 

Damar  Realty  Co.,  Cleveland.  $250. 
000.  Alfred  Keller,  L.  C.  WykofP,  A 
M.  Ban  Duzer,  Walker  H.  Nye,  Charles 
Follett. 

Wooster  Elks'  Atheltlc  Club  Co. 
Wooster;  $2500.  W.  W.  Weaver,  W. 
C.  Foster,  C.  W.  Kisling.  F.  J.  Daubel. 
Clifford  Frederick. 

Incr^a^es 

The  Auldfarm  Realty  Co..  Akron. 
$10,000  to  $2.5.000. 

The  Ultimate  Tire  ?^nd  Rubber  Co.. 
Euclid  Village.  $10,000  to  $2,000  OOO. 

The  Perkins  Realty  Co..  Warren. 
$2.1.000  to  $275,000. 

The  *5hnf»  Repair  Service  Cn.,  Cleve- 
land. $50,000  to  <60.000. 

The  ITnlted  Printing  Co..  Youne;s- 
town,  $25,000  to  $50,000. 

Th«»  Tarpes  E.  MiUiken  Co.,  Cleve- 
land $50,0000 

Northwest  Boulevard  Co ,  Columbus. 

Northwest  Boulevard  Co..  Columbus, 
$700,000  to  $1,000,000.     (Preferred.) 

Giitb  Gate  Co..  Waverly,  $34,290  to 
$150,000, 


Newton  Falls  Builders'  Supp](y  Co.. 
Newton  Falls,  $5,000  to  $100,000. 

Oliver  Silica  Sand  Co.,  Massillon, 
$25,000  to  $35,000. 

Auto  Repair,  Storage  and  Supply 
Co.,  Cleveland,  $10,000  to  $50,000. 

Craftsman  Tool  Co.,  Conneaut,  $30,- 
000  to  $60,000. 

Beard  Tire  Co.,  Columbiana.  $50.- 
000  to  $250,000. 

Portage  Construction  Co.,  Akron, 
$1,000  to  $50,000. 

Delphos  Ekiuity  E2xchange  Co..  Del- 
phos,  $25,000  to  $60,000. 

Akron  Guaranteed  Mortgage  Co., 
Akron.   $500,000  to  $1,000,000. 

Findlay  Electric  Porcelain  Co.,  Find- 
lay,  $100,000  to  $300,000. 

Carey  Tire  &  Rubber  Co.,  Ravenna» 
$5,000 -to  $1,000,000. 

Antwerp  Equity  Exchange  Co.,  Ant- 
werp, $20,000  to  $32,400. 

Ferry  Cap  and  Set  Screw  Co.,  Cleve- 
land,   $1,000,000    to    $2,500,000. 

Ohio  Oldsmobile  Co.,  Cleveland; 
$25,000  to  $150,000. 

Refrigeration  Engineering  Co.,  To- 
ledo; $150,000  to  $500,000. 

American  Fork  &  Hoe  Co.,  Cleve- 
land;  $6,000,000  to  $7,000,000. 

American  Steel  Cleaning  Co.,  Cleve- 
land:  $50,000  to  $100,000. 

The  Arcanum  Equity  Exchange  Co., 
Arcanum,    $25,000   to   $50,000 

The  Summit  Welding  Garage  ft  Ma- 
chine Co..   Akron.  $50,000  to  1150.000. 

The  W.  P.  Eaton  Packing  Co..  Ham- 
ilton, $60,000  to  $160,000. 

The  Cleveland  Co-operative  Stove 
Co.  Cleveland,  $250.00  to  $500,000 

The  Moore  Oil  Refinin*?  Co..  Cin- 
cinijati.   >1 5.000000  to   $17,500,000. 

The  Genr8:e  Bobb  -fr  S^db  Co..  Co- 
lumbu?.  $225,000  to  $750,000 

ThP  C'-vptal  Candv  Co.,  Toledo.  $10.- 
000  to  $20  000. 

'^h^  Snne**fir'^e  Heel  Co.,  Elyria, 
$100,000  to  $200,000. 

The  Central  Tablet  M?»nu'acturing 
Co.  Columbus.  $100.00  t©  $1.^0,000 

The  A  r.  Smith  Milling  Co.,  Web- 
ster $100  000  to  $200,000. 

The  Pol'">n  Rubber  Co.,  Cleveland, 
$1,000   to   $100,000. 

Decrease 

The  Kaneo  Co..  Cleveland.  $1,500.- 
000    to    $1.1 2.^1.000. 

Spencer  Engineering  Co.,  Toledo. 
$40,000  to  $14,000. 

The  Rachrach  Coal  Co.,  Wellston. 
$25,000  to  $14,250. 
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The  Tax  Buds^et  Commission's  Authority  to  Act  Under  Section 
5649-3C  General  Code,  is»  in  the  Event  of  a  FavoraMe  Vote  of 
the  Electors  upon  the  Questicm  of  Levying  Extra  Taxes  for 
School  Purposes  as  Authorized  by  Senate  Bill  No.  187»  Limited  by 
Section  3  of  Said  Act  Only  to  the  Extent  that  the  Other  Levies 
Made  by  Such  Board  and  Subject  to  Adjustment  in  th^  Year 
19109  ShaU  not  be  Reduced  in  the  Amount  Bdow  the  Amount 
Fixed  by  the  Budget   Commission  as  the  Aggregate  of  Such 

«  Levies  for  the  Preceding  Year  and  in  Applying  This  Limitation 
the  Matter  of  Rates  is  to  be  Entirely  Ignored. 


No.  570— (Opinion  Dated  Ausnist  16,  1919). 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  I  have  been  asked  by  the  city  attorney  of  Co- 
lumbus to  interpret  section  8  of  Senate  Bill  No.  187,  ''to  authorize 
boards  of  education  to  levy  taxes  outside  of  all  limitations'',  etc., 
with  respect  to  the  provision  thereof  limiting  the  power  of  the  bud- 
get commission,  in  the  event  of  a  favorable  vote  of  the  electors  on 
the  proposition  to  levy  additional  taxes,  with  respect  to  the  adjust- 
ment of  othep^  levies  made  by  the  board. 

The  language  in  question  is  as  follows: 

**    *    *    *    nor  shall  such  budget   commission   reduce 

the  amount  of  all  other  levies  made  by  any  board  below  the 

amount  allowed  such  board  for  the  preceding  year.' 
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The  question  submitted  is  as  to  whether  the  budget  commis- 
sion is  prohibited  by  this  provision  from  reducing  the  amount  of 
money  produced  by  other  levies  made  by  the  board  of  education  for 
the  year  1919,  or  whether  the  budget  commission  is  prohibitea 
from  reducing  the  rate  of  the  levies  made  for  the  preceding  year» 
regardless  of  the  fact  that  a  much  largeri  duplicate  would  produce 
a  much  larger  tax  revenue,  if  the  rate  of  the  board  of  education 
levies  were  to  remain  ^the  same. 

This  question  is  of  such  general  interest  that  I  venture  to  ad- 
dress an  opinion  to  the  tax  commission  in  answer  to  it. 

'It  is  the  opinion  of  this  department  that  neither  of  the  two 
meanings  above  suggested  is  to  be  given  to  the  language  in  ques% 
tion*    The^clause  requires  in  practice  a  comparison  of  two  things: 
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(1)  The  amount  of  the  other  levies  made  by  the  board  for  the 
year  1920,  and  <^)  the  amount  allowed^  such  board  for  the  year 
1919.  This  comparison  is  to  be  made  by  the  budget  commission 
and  its  action  is  to  be  guided  thereby,  to  the  end  that  the  result 
shall  be  (3)  a  certain  thing  with  respect  to  the  official  action  of  the 
budget  commission. 

Suppose  we  be^n  by  ascertaining  what  the  official  action  of 
the  coiAmission  Xinder  the  Smith  1%  Law,  so  call^,  i&.  It  is  clear 
that  under  section  5649-3C  Genend  Code,  this  action  is  expressed 
in  terms  of  amounts  and  not  of  rates.  The  following  quotation  from 
that  section  showk  this : 

**Ii  such  total  is  found  to  exceed  such  authorized  amount 
*  *  the  budget  commissioners  shall  adjust  the  *  various 
amounts  to  be  raised  so  that  the  total  amount  thereof  shall 
not  exceed  in  any  taxing  district  the  sum  authorized  to  be 
levied  therein.  In  making  such  adjustment  the  budget  com^ 
missioners  may  revise  and  change  the  annual  estimates  con- 
tained in  such  budgets,  and  may  reduce  any  or  all  of  the  items 
in  any  such  budget,  but  shall  not  increase  the  total  of  any  such 
budget,  or  any  item  therein.  The  budget  commissioners  shall 
reduce  the  estimates  contained  in  any  or  all  such  budgets  by 
such  amount  or  amounts  as  will  bring  the  total  for  each  *  *  * 
taxing  district  within  the  limits  provided  by  law. 

When  the  budget  commissioners  have  completed  their 
work  they  shall  certify  their  action  to  the  county  auditor,  who 
shall  ascertain  the  rate  of  taxes  necessary  to  be  levied  upon 
the  taxable  property  ♦  *  of  such  *  *  taxing  districts  *  **" 
and  place  it  on  the  tax  list  of  the  county." 

The  budget  commission  deals  with  amounts,  though  it  is  true 
that  in  so  doing  it  is  enforcing  limitations  which  according  to  the 
Smith  law  in  its  present  form  are  expressed  in  terms  of  rates  only. 
Having  fished  amounts,  its  action  is  certified  to  the  county  auditor 
who  determines  rates.  Therefore  it  is  clear  that  what  the  budget 
commission  is  required  to  do  under  the  Smith  law  and  conversely 
what  it  is  prohibited  from  doing  under  Sec.  3  of  Senate  Bill  No.  187, 
both  relate  ultimately  toithe  amount  of  taxes  to  be  levied  aild  must 
be  expressed  in  terms  of  amount.  We  may  therefore '  say  that  the 
language  in  question  means  that  the  budgeir  commission  shall  not 
reduce  the  amount  of  money  to  be  raised  by  levies  on  the  grand 
duplicate  of  taxable  property  below  a  certain  figure. 

Obviously,  if  two  things  are  to  be  compared,  they  must  be 
capable  of  comparison.  Therefore  the  thing  with  which  the  amount 
to  be  raised  by  property  taxation,  otherwise  than  under*favor  of  S. 
B.  No.  187  is  to  be  determined,  according  to  the  provisions  of  Sec 
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3  thereof,  must,  as  the  section  itself  has  it,  be  an  ''amount/'  Here 
the  .ultimate  question  is  encountered.  The  phrase  is  ''the  amount 
allowed  by  such  board  for  the  preceding  year/'  Does  this  mean  the 
amount  that  would  be  produced  on  the  current  duplicate  by  the 
rate  computed  by  the  county  auditor  upon  the  allowance  for  the 
proceding  year;,  or  does  it  mean  the  amount  actually  allowed  for 
the  preceding  year  in  dollars  and  cents  ?  This  is  the  question  pre^ 
sented. 

There  is  another  possibility  suggested  by  the  letter  of  the  city 
attorney,  viz.,  that  the  clause  may  mean  the  amount  actually  pro- 
duced by  the  levy  for  the  preceding  year.  Occasionally  there  is  a 
variation  between  the.  amount  fixed  by  the  budget  commissioners 
and  translated  into  terms  of  rates  on  the  basis  of  an  estimated 
duplicate  and  the  amount  actually  yielded  by  the  extension  of  the 
rate  on  the  duplicate  as  ultimately  fixed,  which  may  be  either 
greater  or  less  than  the  amount  fixed  by  the  budget  commission. 

The  opinion  of  this  department  is  that  the  amount  actually 
allowed  by  the  budget  commission  for  the  pr€c^ding  year  is  the  test. 
Referring  again  to  section  5649-3c  Gen^r^l  (Jode,  it  is  observed  that 
the  only  thing  in  the  nature  of  an  allowance  which  is  provided  for 
therein,  pertains  to  an  amount.  The  rate  is  fixed  by  mere  cal* 
culation  on  the  basis  of  the  estimated  duplicate  and  the  amount  bo 
fixed.  This  calculation  is  a  ministerial  act  to  be  performed  by  the 
county  auditor.  It  is  both  theoretically  and  practically  inexact  to 
say  that  the  budget  commission  qr  anybody  dse  "allows"  the  rate. 
It  is  theoretically  inexact  because  .of  the  express  language  of  sec- 
tion 5649-3C  Greneral  Code.  It  is  practically  inexact  because  of  the 
limitation  exfxressed  in  section  5649-84  General  Code,  which  pro- 
hibits 'the  making  of  appropriations  "for  a  greater  amount  for 
sucli  purpose  than  the  total  amount  fixed  by  the  budget  commis- 
sioners, exclusive  of  receipts  and. balances."  .  That  is  to  say,  even 
though  it  should  happen  by  reason  of  an  unexpected  increase  in 
the  duplicate  on  the  basis  of  which  by  estimation  the  rates  were 
computed,  an  amount  of  revenue  from  taxation  should  be  produced 
in  excess  of  that  fixed  by  the  budget  commission  in  terms  of  dol- 
lars and  cents,  such  amount  is  not  available  for  appropriation  and 
expenditure.      .       . 

Sec.  3  of  S.  B.  No.  187  does  not  say  in  terms  that  the  criterion 
shall  be  "the  amount  allowed  by  the  budget  commission" ;  but  in- 
asmuch as  the,  budget  commission  is  the  only  tribunal  which  has 
any  authority  tp  allow  anything,  it  is  clear  that  the  omitted  words 
are  inf erentially  in  the  statute. 
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To  read  into  the  statute  the  opposite  meaninsr  suggested  by 
the  inquiry  of  the  city  attorney  would  be  to  do  extreme  violence  to 
its  terms;  whereas,  to  construe  it  as  has  been  intimated,  would 
give  it  literal  effect. 

It  is  therefore  the  opinion  of  this  department,  as  previously 
stated,  that  the  budget  commission's  authority  to  act  under  sec- 
tion 6669-8C  General  Code  is,  in  the  event  of  a  favorable  vote  of  the 
electors  upon  the  question  of  levying  extra  taxes  for  school  pur- 
poses as  authorized  by  S.  B.  No.  187,  limited  by  Sec.  3  of  said  tict 
only  to  the  extent  that  the  other  levies  made  by  such  board  and 
subject  to  adjustment  in  the  year  1919  shall  not  be  reduced  in 
amount  below  the  amount  fixed  by  the  budget  commission  as  the 
Aggregate  of  such  levies  for  the  preceding  year ;  and  that  in  apidy- 
ing  this  limitation  the  matter  of  rates  is  to  be  entirely  ignored. 


Fonding  Bonds  May  Legally  be  Issued  by  a  Municipal  Corporatioiu 
for  the  Purpose  of  Paying  a  Final  Judgment  Itoidered  Against 
the  Municipality,  Under  Section  3916  General  Code. 


No.  578 — (Opinion  Dated  Aucrust  19,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen:    Acknowledgment  is  made  of  the  receipt  of  your 
request  for  the  opinion  of  this  department  as  follows : 

''Under  the  provisions  of  section  4617  G.  C,  final  judg- 
ments against  a  corporation,  except  in  condemnation  cases, 
are  payiDble  by  the  sinking  fund  trustees.  When  through 
negligence  and  improper  levies  the  funds  of  the  sinking  fund 
are  depleted  and  the  amounts  of  money  which  should  be  on 
hand  are  not  on  hand  purely  through  disregard  of  the  pro- 
visions of  Article  XII,  Section  11,  of  the  Constitution  of  Ohio, 
together  with  section  6649-1  of  the  General  Code  and  suit  is 
brought  against  the  city  and  the  city  confesses  judgment, — 

''Can  funding  bonds  legally  be  issued  by  the  municipality 
to  meet  the  amount  of  such  juagment?'' 

It  is  noted  that  the  reasons  given  in  your  letter  for  the  de- 
pletion of  the  sinking  funds  are  stated  to  be  "purely  through  dis- 
regard of  the  provisions  of  article  XII,  section  11,  of  the  Constitu* 
tion  of  Ohio,  together  with  section  6649-1  of  the  Geenral  Code." 
It  is  suggested,  however,  that  the  solution  of  your  question  lies 
in  determining  whether  the  judgment  is  an  indebtedness  within  the 
meaning  of  section  8916,  under  which  the  issuance  of  funding 
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bonds  by  miinici];>alities  are  authorized.    It  is  suggested,  also,  that 

the  claim  against  the  city  having  been  reduced  to  a  judgment 

which  remains  unmodified   and   unsatisfied,   the  question   of  its 

validity  cannot  collaterally  be   inquired   into.    Such    an   inquiry 

would  seem  unnecessary  in  any  event,  as  your  statement  shows 

that  the  city  confessed  judgment. 

Sections  3916,  3917,  4506  and  4517  General  Code  are  pertinent. 

In  part  section  3916  is : 

"For  the  purpose  of  extending  the  time  of  payment  of  an 
indebtedness,  which  from  its  limits  of  taxation  the  corpora- 
tion is  unable  to  pay  at  maturity,  or  when  it  appears  to  the 
council  for  the  best  interest  of  the  corporation,  the  council 
thereof  may  issue  bonds  of  the  cotporation  *  ♦  ♦  so  as  to 
^change  but  not  to  increase  the  indebtedness.'' 

• 

Section  3917  General  Code,  as  a  condition  precedent  to  such 
refunding  or  extending,  requires  the  determination  by  a  formal 
resolution  of  the  council  that  the  debt  to  be  funded  or  extended  is 
an  existing  valid  and  binding  obligation  of  the  corporation.  The 
effect  of  reducing  a  claim  to  judgment,  as  determining  its  character 
as  an  indebtedness  under  section  3916,  was  considered  in  an  opinion 
rendered  by  the  Attorney  General  April  11,  1913,  to  Hon.  Marshall 
G.  Fenton,  City  Solicitor,  Chillicothe,  Ohio,  and  found  in  Vol.  2  of 
the  Opinions  of  the  Attorney  General  for  1913,  page  1485,  in  whicli 
it  is  indicated  that  the  reduction  of  the  claims  to  judgment  makes 
it  such  an  indebtedness.  Section  4507  gives  the  municipality 
power  to  levy  taxes  to  pay  a  final  judgment  against  a  city,  except 
in  condemnation  cases. 

Section  4517  makes  it  the  duty  of  the  trustees  of  the  sinking 
fund  to  "provide  for  the  payment  of  all  judgments  final  against  the 
corporation,  except  in  condemnation  of  property  cases."  From 
your  letter  it  may  be  fairly  inferred  that  the  judgment  was  ndt 
confessed  in  a  condemnation  of  property  cases. 

Is  such  a  judgment  an  indebtedness  for  which  such  bonds  may 
be  issued? 

While  not  rendered  on  the  precise  question  involved  herein. 
Opinion  No.  516  of  the  Opinions  of  the  Attorney  Genertl,  rendered 
under  date  of  July  24,  1919,  and  directed  to  your  Bureau,  defines 
generally  the  debts  which  may  be  the  basis  of  a  bond  issue  under 
section  3916. 

Such  debts  are  defined  on  page  9  of  that  opinion  to  be : 

"Section  3916  is  available  in  a  municipality  only  in  that 
very  liniited  class  of  cases  ♦  ♦  ♦   those   cases,   in  short,  in 
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which  the  municipality  is  actually  bound  by  an  obligation 
created  without  reference  to  the  adequacy  of  the  revenues 
through  which  it  is  to  be  discharged."  ■     . 

In  Newton  vs.  Toledo,  18  O.  C,  756,  affirmed,  by  the  supreme 
court,  without  report  in  52  O.  S.,  649,  the  then  circuit  court,  after 

quoting  section  2701  R.  S.  (practically  the  same  as  present  section 
3916  General  Code),  states  one  of  the  points  in  that  case  as  follows: 
"It  is  argued  by  counsel  for  the  plaintiffs  that  the  mere 
existence  of  claims  against  the  city  for  which  in  some  man- 
ner it  may  be  made  or  is  liable,  is  not  sufficient  "basis  for  the 
lawful  issue  of  bonds  under  this  section,  but  that  the  in- 
debtedness must  be  such  as  the  city  has  power  to  levy  a  tax 
to  pay,  and  must  be  already  evidenced  by  bonds  of  the  cor- 
poration, or  must  be  such  that,  on  account  of  it,  the  city  had 
power  to  issue  its  bonds  when  the  debts  were  contracted," 

and  the  court  then  proceeds  to  inquire  into  and  determine  the 
validity  of  the  alleged  indebtedness  against  the  city,  and  on  i>age 
769,  finding  the  alleged  indebtedness  to  be  invalid  and  not  binding 
on  the  city,  granted  the  relief  prayed  for  by  the  plaintiff  and  ^n^ 
joined  the  issuance  of  the  refunding  bonds  of  the  city  of  Toledo. 

Consideration  of  the  duty  imposed  upon  the  sinking  fund 
trustees  by  section  4517,  and  measured  by  the  above  quoted  defini- 
tions, it  can  hardly  be  claimed  that  a  final  judgment  rendered 
against  the  city  is  not  an  indebtedness,  and  the  opinion  of  this  de- 
partment is,  therefore,  that  funding  bonds  legally  may  be  issued 
by  a  municipality  for  the  purpose  of  paying  a  final  judgment  ren- 
dered against  the  municipality  under  section  S916  General  Code. 


To  Constitute  an  Offense  Under  Section  13106  General  Code,  the 
Facts  Must  Establish  Two  Main  Elements  (a)  the  Givin}>:  of  a 
Short  Measure,  and  (b)  in  the  Sale  of  Property.  The  Affidavit 
Charging  an  Offense  Under  That  Section  Should  be  Filed  in  the 
Coi^ty  in  Which  Such  False  Measuring  was  Done.  The  Man- 
ager of  a  Corporation  May  be  Prosecuted  for  the  Giving  of  Short 
Measured  in  Such  a  Sale,  by  His  Employee,  in  the  Usual  Course 

.  of  His  Employment,  and  the  Employee  Who  Knowingly  Gives 
Such  False  Measure  May  Also  be  Prosecuted. 


No.  683— (Opinion  Dated  August  21,  1919.) 

Hon.  N.  E.  Shaw,  Secretary  of  Agriculture,  Columbus,  Ohio. 

Dear  Sir:    Acknowledgment  is  made  of  your  request  for  the 
opinion  of  this  department  as  follows: 
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"The  B.  Oil  Company,  of  Cleveland,  Ohio,  sold  to  J.  W.  W., 
of  Circleville,  Ohio,  through  their  agent,  two  drums  of  oil 
which  were  found  by  our  inspector  to  contain  less  than  the 
amount  which  was  sold  to  and  paid  for  by  J.  W.  W.  Freight 
on  said  oil  was  paid  by  Mr.  J.  W.  W.  In  Circleville. 

"We  desire  to  file  prosecution  against  the  B.  Oil  Company. 
Please  advise  against  whom  the  affidavit  should  be  drawn  and 
where  the  same  should  be  filed." 

By  personal  conference  it  is  learned  that  your  department  con- 
templates a  criminal  prosecution  under  section  13106  General  Code, 
as  amended  in  103  O.  L.,  499,  charging  the  giving  of  a  false  or 
short  measure  in  the  sale  of  oil.    That  section  is  as  follows : 

"Whoever,  in  buying  or  selling  any  property,  or  directing 
or  permitting  an  employe  so  to  do,  makes  or  gives  a  false  or 
short  weight  or  measure ;  or  whoever  has  charge  of  scales  or 
steelyards  fixed  for  the  purpose  of  misweighing  an  article 
bought  or  sold,  or,  having  scales  or  steelyards  for  the  purpose 
of  weighing  property,  reports  a  false  or  untrue  weight;  or 
whoever  uses  in  the  sale  of  a  commodity  a  computing  scale  or 
device  indicating  the  weight  and  price  of  such  commodit}^ 
upon  which  scale  or  device  the  graduations  or  indications  are 
false,  or  inaccurately  placed,  either  as  to  weight  or  price, 
shall  be  fined  not  more  than  fifty  dollars.'' 

It  is  to  be  noted  that  among  the  things  which  this  statute 
makes  punishable  is  the  making  or  giving  a  false  or  short  weight 
or  measure,  as  therein  provided,  in  "buying  or  selling  any  property 
or  directing  or  permitting  an  employee  so  to  do."  The  offense 
may  be  committed  in  purchasing  as  well  as  selling  and  by  sht)rt 
weighing  or  measuring,  but  in  your  question  relating  to  short 
measuring  the  statute  will  be  further  quoted  and  considereo  oni> 
as  affecting  such  measuring  and  selling. 

To  properly  distinguish  this  statute  from  other  statutes  con- 
sfrued  by  the  courts  of  this  state,  it  is  proper  to  note  that  offering 
for  sale  or  having  short  measured  property  in  possession  is  not  an 
offense,  but  under  this  section  the  offense  is  committed  in  "buy- 
ing ♦  ♦  ♦  any  property." 

In  establishing  the  venue  in  a  prosecution  under  this  section 
on  the  facts  as  stated  in  your  letter,  it  becomes  necessary  to  de- 
termine whether  a  sale  was  made  and  where  the  false  measuring 
was  done,  for  this  is  the  gist  of  the  offense. 

It  must  be  borne  in  mind  that  the  evil  thing  prohibited  is  false 
measuring  in  the  sale  of  property;  the  acts  constituting  the  sale 
of  property  are  the  surrounding  circumstances  of  the  offense,  fur- 
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niahing,  it  might  be  stated,  the  opportunity  for  such  false  measur- 
ing. True,  unlawful  acts  culminate  in  a  sale  on  the  part  of  the 
offender  and  the  offense  is  not  consummated  unless  a  sale  occurs. 
But  it  cannot  be  said  that  the  offense  is  committed  where  the 
agreement  of  sale  occurs,  as  the  object  of  this  law  is  not  to  dis- 
courage or  prevent  sales  of  property,  but  to  prohibit  and  make  un- 
lawful the  giving  of  a  false  measure  in  such  sales. 

The  case  of  State  vs.  Bissman,  54  O.  S.,  243,  to  which  you  di- 
rect attention  in  personal  conference,  has  been  considered.  Ths 
sections  under  which  the  prosecution  in  that  case  was  made  differ 
materially  from  the  section  involved  in  this  case.  The  Bissman 
case  was  a  prosecution  under  the  adulteration  of  food  statutes  and, 
unlike  section  13106,  makes  it  an  offense  to  offer  the  prohibited 
article  for  sale  as  well  as  the  actual  selling,  and  because  of  this  and 
other  differences  in  the  terms  defining  the  offenses,  that  case  can- 
not be  safely  relied  upon  as  furnishing  a  precedent  in  the  present 
question.  To  constitute  an  offense  under  section  13106,  the  facts 
must  establish  two  main  elements :  (a)  the  giving  of  a  short  meas- 
ure, and  (b)  in  the  sale  of  property.  Ck)nsideration  of  the  terms 
and  purpose  of  this  section  ■  convinces  this  department  that  such 
false  measuring  being  done  in  '^G"  county,  the  affidavit,  charging 
the  seller  with  an  offense  under  that  section,  should  be  filed  in  that 
county. 

Your  second  question  may  be  stated  to  be: 

"Against  whom  should  the  prosecution  be  brought?'* 

it  tfeing  observed  that  the  sale  was  made  by  an  agent  in  behalf  of 

a  corporation.    In  the  Bissman  case,  supra,  the  second  syllabus  is : 

"The  manager  of  a  mercantile  corporation  is  subject  to  a 
fine  under  the  provisions  of  the  'act  to  provide  against  the 
adulteration  of  food  and  drugs',  when  the  adulterated  article 
is  sold. or  offered  for  sale  by  an  agent  of  such  corporation  act- 
ing within  the  scope  of  his  authority,  and  the  offense  is  triable 
in  the  county  in  which  such  article  is  sold  or  offered  for  sale 
by  such  agent." 


This  was  a  prosecution  for  the  sale  of  adulterated  ketchup  and 
it  was  based  on  a  statute  dissimilar  in  some  respects  to  section 
13106,  the  same  general  principle  as^to  the  liability  of  the  prin- 
cipal for  the  agent's  acts  is  applicable  and  the  facts,  as  stated  at 
page  243  of  the  report  of  that  case,  are  very  similar  to  the  facts 
under  consideration: 

"The  jury  were  instructed  that  if  the  accused,  as  man- 
ager of  the  corporation,  sent  an  agent  from  Richland  county 
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to  Hardin  to  sell  the  article  of  food  in  question,  and  it  was  so 
sold,  the  defendant  was  liable  as  though  he  had  been  per- 
sonally present  making  the  sale,  and  was  triable  in  Hardin 
county.  The  accused  excepted  to  the  charge.  After  the  ver- 
dict of  guilty  a  fine  of  $100  was  imposed." 

In  sustaining  the  judgment  of  the  trial  court,  on  page  244  the 

supreme  court  says: 

"The  statutory  provisions  governing  these  cases  do  not 
exempt  any  one  who  sells  or  offers  to  sell  the  articles  pro- 
hibited, because  of  his  relation  to  the  transaction  whether  it 
is  that  of  agent  or  principal.'' 

\ 
In  this  connection  it  should  be  remembered  that  bearing  on 

the  principal's  liability,  section  13106  makes  it  an  offense  to  direct 
or  permit  an  employe  to  give  a  false  measure  in  the  sale  of  prop- 
erty. What  the  court  held  as  to  those  sections  relating  to  the 
liability  of  the  principal,  is  equally  true  of  section  13106,  viz. 

"The  agent  is  within  the  terms  of  the  statute  because  he 
personally  participated  in  its  violation;  and  the  principal  is 
responsible  for  what  he  does  by  another.  Any  other  con- 
struction of  the  statute  would  afford  an  easy  method  for  de^ 
feating  its  purpose;" 

Section  12350  General  Code  provides: 

"Whoever  aids,  abets  or  procures  another  to  commit  an 
offense,  may  be  prosecuted  and  punished  as  if  he  were  the 
principal  offender." 

So  it  may  be  concluded  that  the  manager  of  the  corporation 
may  be  prosecuted  for  the  giving  of  short  measure  in  such  a  sale 
by  his  employe,  in  the  usual  course  of  his  employment,  and  that' the 
employe,  who  knowingly  gives  such  false  measure,  may^  also  be 

prosecuted. 

jt 

Sections  4981  and  4982,  General  Code,  Govern  the  Determination 
of  a  Challenge  at  a  Primary  Election  and  the  Judges  of  the 
Party  with  Which  the  Voter  Gaims  AflBliation,  Are  the  Judges 
Who  Finally  I>etermine  His  Qualification  as  a  Legal  Voter  at 
Such  Primary. 


No.  555— (Opinion  Dated  August  7,  1919.) 

Hon.  Roy  R.  Carpenter,  Prosecuting  Attorney,  Steubenville,  Ohio. 
Dear  Sir:    You  recently  requested  my  opinion  on  the  follow- 
ing question: 
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"At  the  coming:  primary  election  in  this  city,  our  board 
of  election  and  precinct  boards  will  be  faced  frequently  with 
this  question: 

What  qualifications  are  requisite  to  entitle  one  to  vote  a 
party  ticket  at  a  city  primary  election?" 

With  your  communication  you  furnish  additional  information 
to  the  effect  that  your  question  relates  primarily  to  the  matter  of 
determination  of  party  affiliation  as  a  qualification  for  voting  the 
party  ticket  at  the  primary  election. 

From  among  the  sections  relating  to  primary  elections,  I  quote 
provisions  reflecting  upon  your  question  as  follows: 

Section  4976  provides  in  part: 

"Separate  tickets  shall  be  provided  for  each  political  party 
entitled  to  participate  in  such  primary.  Such  tickets  shall 
contain  the  names  of  all  persons  whose  names  have  been  duly 
presented  and  not  withdrawn." 

Section  4950  provides: 

"At  such  election  only  legally  qualified  electors  or  such 
as  will  be  legally  qualified  electors  at  the  next  ensuing  gen- 
eral election  may  vote  and  all  such  electors  may  vote  only  in 
the  election  precinct  where  they  reside,  and  it  shall  be  the 
duty  of  the  challengers  and  of  the  judges,  and  the  right  of  any 
elector,  whenever  there  is  reason  to  doubt  the  legality  of  any 
vote  that  may  be  offered  to  interpose  a  challenge.  The  cause 
of  a  challenge  shall  be:  That  the  person  challenged  has  rt^ 
ceived  or  been  promised  some  valuable  reward  or  considera- 
tion for  his  vote ;  that  he  has  not  previously  affiliated  with  the 
party  whose  ticket  he  now  desires  to  vote.  Affiliation  shall  be 
determined  by  the  vote  of  the  elector  making  application  to 
vote,  at  the  last  general  election  held  in  even  numbered  years." 

Section  4981  provides: 

"Before  any  challenged  person  shall  be  allowed  to  vote,  he 
shall  make  and  subscribe  an  affidavit  duly  sworn  to,  before  one 
of  the  judges,  who  are  hereby  authorized  and  empowered  to 
administer  such  oaths,  blanks  for  which  shall  be  furnished  by 
the  board  of  deputy  state  supervisors,  giving  age,  residence, 
nationality,  citizenship,  party  allegiance,  length  of  residence  in 
the  voting  precinct,  county  and  state,  and  all  other  facts  neces- 
sary to  disclose  whether  he  is  a  legal  voter  at  such  election, 
which  affidavit  shall  be  returned  to  the  office  of  the  board  with 
the  poll  books  and  tally  sheets." 

Section  4982  provides: 

"If  a  person  challenged  refuses  to  be  sworn,  or  being 
sworn,  refuses  to  answer  any  question,  or  if  his  answers  show 
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that  he  lacks  any  of  the  qualifications  herein  required  to  make 
him  a  loyal  voter  at  such  primary  election,  his  vote  shall  be 
rejected.  The  judges,  or  either  of  them,  shaU  have  the  power 
to  make  further  investigation,  and  he  or  they  may  call  and 
examine  witnesses  as  to  the  qualifications  of  the  person  chal- 
lenged, and,  if  the  judges  of  the  party  to  which  the  person 
asking  the  ticket  claims  affiliation  are  not  satisfied  that  he  is  a 
legal  voter  under  this  chapter,  they  shall  reject  his  vote." 

It  is  found  from  an  examination  of  the  statutes  that  provision 
is  not  made  for  determination  of  the  party  affiliation  qualifying  a 
person  to  vote  a  party  ticket  at  the  primaries,  strictly  as  a  matter 
of  record,  but  on  the  contrary,  it  is  made  the  duty  of  challengers 
and  of  the  judges,  and  the  right  of  any  elector,  to  interpose  a  chal- 
lenge whenever  there  is  reason  to  doubt  the  legality  of  any  vote 
that  may  be  offered.  Among  the  causes  for  challenge  is  that  the 
voter  has  not  previously  affiliated  with  the  party  whose  ticket  he 
now  desires  to  vote. 

It  is  further  provided  that  before  any  challenged  person  shall 
be  allowed  to  vote  he  shall  make  and  subscribe  an  affidavit  before 
one  of  the  judges  in  which  he  shall  state,  among  other  things,  his 
"party  allegiance",  and  "all  other  facts  necessary  to  disclose 
whether  he  is  a  legal  voter  at  such  election."  Party  aflUiation 
shall  be  determined  "by  the  vote  of  the  elector  making  application 
to  vote,  at  the  last  general  election  held  in  even  numbered  years." 

The  making  of  the  affidavit  is  not  conclusive  of  the  applicant's 
right  to  vote  the  particular  parly  ticket,  but  by  the  provisions  ot 
section  4982  it  is  provided  that  the  judges  or  either  of  them  shall 
have  the  power  to  make  further  investigation,  and  may  call  and 
examine  witnesses  as  to  the  qualifications  of  the  person  challenged ; 
and,  finally,  if  the  person  challenged  refuses  to  be  sworn,  or  refuses 
to  answer  any  questions,  or  his  answers  show  that  he  lacks  any  of 
the  qualifications  for  voting  the  ticket  which  he  seeks  to  vote,  his 
vote  shall  be  rejected ;  and  further,  if  from  the  entire  information 
at  hand,  acquired  both  from  the  s^om  statement  of  the  voter  and 
his  answer  to  questions  propounded,  and  any  further  investigation 
which  may  be  made  by  way  of  examination  of  witnesses,  or  other- 
wise, if  the  judges  of  the  party  to  which  the  person  asking  for  the 
ticket  claims  aflSliation,  are  not  satisfied  that  he  is  a  legal  voter» 
they  shall  reject  his  vote. 

It  seems  that  the  provisions  for  ascertainment  of  the  qualifi- 
cations and  otherwise,  authorize  a  searchifag  inquiry  in  case  of 
fraud  or  attempted  abuse  in  voting,  and  these  provisions  will  gen- 
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erally  be  found*  adequate  to  afford  proper  restriction  against  voting 
contrary  to  the  spirit  and  intent  of  the  primary  law. 

In  the  case  of  State  ex  rel.  Murphy  vs.  Graves,  91  O.  S.,  36,  it 
was  said: 

'"Under  existing  law  the  primary  is  necessarily  a  party 
primary.  Wisely  or  unwisely,  there  is  no  provision  made  for 
the  independent  voter.  The  members  of  a  party  are  presumed 
to  act  as  the  members  of  a  lodge,  or  the  members  of  a  church, 
or  of  any  other  voluntary  organization,  to  select  representa- 
tives of  their  lodge,  church  or  such  association,  to  fill  certain 
offices  and  discharge  certain  trusts.  ♦  ♦  ♦ 

Sections  4981  and  4982  provide  as  to  how  the  challenge 
shall  be  tried,  and  that  the  judges  of  the  party  with  whom^  the 
voter  claims  affiliation  are  the  judges  to  finally  determine  his 
qualifications  as  a  legal  voter.'' 

Here  the  court  was  considering  the  party  status  of  the  relator, 

who  had  previously  been  affiliated  with  another  party  than  that 

with  which  he  claims  affiliation  for  the  purposes  involved  in  the 

case  before  the  court,  and  it  was  said: 

'"Under  the  statutes  he  would  not  be  a  qualified  voter  at 
such  regressive  party  primary." 

You  are  therefore  advised  in  conformity  with  the  observations 
of  the  Supreme  Court  in  the  foregoing  case  that  sections  4981  and 
4982  govern  the  determination  of  a  challenge  and  the  judges  of  the 
party  with  which  the  voter  claims  affiliation,  are  the  judges  who 
finally  determine  his  qualification  as  a  legal  voter. 
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The  Baltimore  &  Ohio  Southwestern  Rd.  Co.,  vs.  Bailey. 
Railroads — ^Interstate  Commerce— -ReDef  Departments — ^Not  Au- 
thorized by  Federal  Employers'  Liability  Act — ^But  Prohibited 
by  Section  9012,  9013  and  9014,  General  Code,  When— Com- 
pulsory Membenship,  ITHthholding  Wages  for  Dues,  and  Waiver 
of  Right  to  Damages — Constituti<mal  Law — ^Freedom  of  Con- 
tract— ^Police  Power. 


1.  In  the  Federal  Employers'  Liability  Act,  congress  covered  the  responsi^ 
bility  of  interstate  carriers  by  railroad  to  their  employes  injured  in  such 
cetnmerce,  and  that  act  supersedes  the  statutes  of  the  states  on  the  sub- 
ject; but  congn^ess  has  not  m  that  act  or  otherwise  given  authority  for  the 
creation  and  operation  of  relief  associations  which  employes  of  carriers 
engaged  in  interstate  commerce  are  compelled  to  join,  nor  for  such  as- 
sociation to  withhold  any  part  of  the  wages  of  an  employe  against  his 
consent  to  pay  dues  therein,  nor  to  require  either  as  a  condition  to  secur- 
ing employment  or  being  employed. 

2.  The  freedom  of  contract  guaranteed  by  the  constitution  is  not  infringed  by 
the  provisions  of  Sections  9012,  9013  and  9014,  General  Code,  which  pro- 
hibits a  corporation  from  compelling  employes  to  join  any  association, 
from  withholding  any  part  of  the  wages  or  salary  of  employes  for  the  pay- 
ment of  dues  therein,  from  requiring  either  as  a  condition  of  securing  em- 
ployment or  being  employed,  or  from  making  an  agreement  with  a  person 
about  to  enter  employment  whereby  he  agrees  to  waive  any  right  to  dam- 
ages against  a  railroad  company  thereafter  arising  for  personal  injury  or 
death,  or  whereby  he  agrees  to  surrender  or  waive,  in  case  he  asserts  such 
right,  any  other  part. 

3.  The  provisions  of  those  sections  do  not  conflict,  and  are  not  inconsistent, 
with  the  Federal  Employers'  Liability  Act,  nor  impair  its  full  effect  and 
operation. 

4.  Sections  9012,  9013  and  9014,  General  Code,  are  valid  enactment  in  the 
exercise  of  the  police  power,  not  in  conflict  With  the  state  or  federal  con- 
stitution. 


No.  15917— (Decided  March  26,  1919.) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 

Joseph  F.  Bailey  sued  the  plaintiff  in  error  company  to  recover 
the  penalties  imposed  by  Section  9014,  General  Code,  on  account  ot 
certain  monthly  deductions  from  his  wages,  which  he  alleged  the 
<^fendant.  unlawfully,  illegally  and  against  the  plaintiffs  wishes 
made  for  the  payment  of  dues  in  the  relief  department  maintained 
by  the  defendant. 

The  petition  contain^  thirteen  causes  of  action  to  cover  the 
deductions  made  in  as  many  months.  It  alleged  that  the  defendant 
required  him  as  a  condition  of  his  employment  to  join  said  relief 
department,  and  that  said  department  by  its  rules  and  regulations 
required  him  to  agree  to  surrender  »r  waive  a  right  of  damages 
against  the  defendant  for  personal  injuries  and  to  surrender  or 
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waive  his  rights  in  said  department  or  association  in  case  lie  as- 
serted his  claim  for  damages  against  defendant  for  personal  in- 
juries. The  petition  alleged  that  defendant  illegally  and  against 
plaintiff's  wishes  deducted  and  withheld  from  plaintiff's  salary,  as 
such  employe,  the  sum  of  four  dol)ars,  for  the  payment  of.  dues  in 
said  department,  contrary  to  Section  9012,  General  Code. 

The  answer  of  the  defendant  for  a  first  defense  set  up  the 
statute  of  limitations  of  one  year  as  to  the  first  and  second  causes 
of  action.  These  two  causes  of  action  were  subsequently  with- 
drawn by  the  plaintiff. 

In  the  second  defense  defendant  admitted  that  the  plaintiff 
was  employed  by  it  as  a  switchman.  It  denied  that  it  ret^uired 
him,  as  a  condition  of  his  employment,  to  join  the  relief  depart- 
ment, and  on  the  contrary,  averred  that  the  plaintiff  voluntarily, 
and  without  coercion  or  pressure,  and  after  public  notice  had  been 
given  that  no  employe  of  the  defendant  in  the  same  situation  as 
plaintiff  would  be  required  to  become  a  member  of  said  relief  de- 
partment, applied  for  membership  therein.  It  admitted  that  at 
the  request  and  by  the  authority  of  plaintiff  it  withheld  from  the 
salary  of  plaintiff  during  each  of  said  months  the  sum  of  four  dol- 
lars for  the  pasrment  of  dues  in  said  department,  and  denied  each 
and  every  allegation  in  the  petition  contained. 

For  a  third  defense,  the  defendant  set  up  certain  i»roceedings 
in  quo  warranto  brought  by  the  state  of  Ohio  against  The  Balti- 
more &  Ohio  Railroad  Company  and  decided  by  the  circuit  court 
of  Holmes  county,  Ohjo ;  alleging  that  in  said  proceeding  The  Bal- 
timore &  Ohio  Railroad  Company  recovered  a  jud^ent  against  the 
plaintiff,  which  judgment  was  thereafter  affirmed  by  the  supreme 
court  of  Ohio ;  that  in  said  suit  the  state  of  Ohio  sued  on  behalf  of 
the  plaintiff  and  all  other  citizens  of  the  state  as  well  as  on  its  own 
behalf;  that  by  reason  thereof  this  action  is  barred  by  said  judg- 
ment, whereby,  defendant  avers,  it  was  adjudicated  that  the  relief 
department  of  the  Baltimore  &  Ohio  railroad  was  and  is  a  valid  uha 
lawful  organization;  and  that  said  relief  department  was  the  same 
relief  department  complained  of  in  this  cause. 

For  a  fourth  defense  the  answer  alleged  that  Section  9012, 
General  Code,  is  in  contravention  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

For  a  fifth  defense,  defendant  alleged  that  inasmuch  as  the 
supreme  court  of  Ohio  had  held  in  the  above-mentioned  case  from 
the  circuit  court  of  Holmes  county,  affirmed  by  the  supreme  court 
in  88  Ohio  St.,  539,  that  this  relief  department  is  a  lawful  or- 
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ganization,  and  that  inasmuch  as  that  company  and  this  defendant 
have  maintained  the  department  on  the  faith  of  that  decision,  if 
the  court  were  to  hold  that  the  plaintiff  can  recover  the  penalty 
sued  for  it  would  have  the  effect  of  making  Sections  9012,  9013  and 
9014,  General  Code,  operate  as  a  retroactive  law  in  violation  of  the 
constitution  of  the  United  States,  and  would  deprive  the  defendant 
of  its  property  without  due  process  of  law,  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the  United  States. 

The  sixth  defense  was  that  the  plaintiff  having  received  bene- 
fits from  the  benefit  department  is  estopped  to  claim  it  is  unlawful. 

By  an  amendment  to  the  answer  defendant  set  up  that  the 
federal  congress  had  legislated  on  the  subject  as  respects  inter- 
state conunerce  by  the  act  of  April  22,  1908;  that  defendant  was 
engaged  in  interstate  commerce  and  plaintiff  was  employed  by  it 
therein;  that  the  regulations  established  by  congress  are  ex- 
clusive; and  that  therefore  the  provisions  of  the  General  Code 
above  referred  to  no  longer  have  any  effect. 

Plaintiff  demurred  to  the  third,  fourth  and  fifth  defense  and  to 
the  amendment  to  the  answer.  The  demurrer  was  sustained.  The 
cause  was' tried  to  a  jury,  which  rendered  a  verdict  in  favor  of  the 
plaintiff.  Judgment  was  rendered  on  this  verdict,  which  was  af- 
firmed by  the  court  of  appeals,  to  which  judgment  error  is  prose- 
cuted here. 

Messrs.  Harmon,  Colston,  Goldsmith  &  Hoadly,  for  plaintiff 
in  eiTor. 

Mr.  Albert  D.  Alcorn  and  Mr.  Robert  L.  Alcorn,  for  defendant 
in  error. 

Johnson,  J.  The  assailants  of  this  judgment  assert  the  in^ 
validity  of  Section  9012,  9013  and  9014,  General  Code,  for  several 
reasons.    Pertinent  parts  of  those  sections  are  as  follows: 

''Sec.  9012.  No  corporation  directly  or  indirectly  shall  compel 
or  require  an  employe  to  join  any  company  or  association  whatso- 
ever, or  withhold  any  part  of  an  employe's  wages  or  his  salary  for 
the  payment  of  dues  or  assessments  in  any  society  or  organization, 
or  demand  or  require  either  as  a  condition  precedent  to  securing 
emidoyment  or  being  employed,"  etc. 

Section  9013  in  substance  prohibits  the  making  of  any  agree- 
ment by  a  railroad  company  with  an  employe  by  which  he  agrees 
to  waive  any  right  to  damages  thereafter  arising  for  personal  in- 
jury or  death,  or  any  other  right,  and  Section  9014  provides  that 
all  rul€S,  regulations,  stipulations  and  agreements  declared  unlaw- 
ful by  the  next  three  preceding  sections  are  void.    A  corporation, 
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association  or  person  violating,  or  aiding  or  abetting  the  violation 
of  either  of  such  sections,  for  each  offense  shall  forfeit  and  pay  to 
the  person  thus  wronged  or  deprived  of  his  rights  not  less  than 
fifty  nor  more  than  five  hundred  dollars,  to  be  recovered  by  a  civil 
action. 

Each  of  the  causes  of  action  set  up  by  the  plaintiff  is  predl« 
cated  upon  the  allegation  that  the  defendant  illegally  and  against 
plaintiff's  wishes  deducted  and  withheld  from  his  pay  the  sum  of 
four  dollars  for  the  payment  of  dues  in  the  relief  department. 

The  question  whether  the  plaintiff  was  required  by  the  de- 
fendant to  join  the  relief  association,  as  a  condition  of  employment, 
or  did  so  voluntarily,  is  unimportant  in  this  proceeding,  except  in 
so  far  as  it  is  connected  with  the  question  whether  the  defendant 
deducted  the  amount  from  plaintiff's  *pay  against  his  wishes.  He 
joined  more  than  one  year  before  this  suit  was  begun,  and,  there- 
fore, any  cause  of  action  for  penalty  because  of  being  compelled  to 
join  was  barred  at  that  time. 

The  defendant  urges  that  this  very  relief  department  was  held 
to  be  lawful  in  the  case  referred  to  in  its  answer.  The  State,  ex  rel., 
V.  The  Baltimore  &  Ohio  Rd.  Co.,  88  Ohio  St.,  539.  The  judgment 
of  the  circuit  court  in  that  case  was  affirmed  on  the  authority  ot 
P.,  C.  C.  &  St.  L.  Ry.  Co.  v.  Cox,  55  Ohio  St.,  497.  In  the  case  last 
referred  to  the  facts  of  the  case  are  stated  in  the  syllabus  as  fol- 
lows: 

"An  employe  of  a  railroad  company,  voluntarily,  and  with  full 
knowledge  of  the  character  and  effect  of  the  contract  he  was  as- 
suming, applied  for  admission  to  an  association  composed  of  the 
company  and  a  portion  of  its  employes,  called  the  *Voluntary  Re- 
lief Department,'  and  being  admitted,  contracted  that  the  company 
might  deduct  from  his  wages  the  sum  of  seventy-five  cents  per 
month  for  the  purpose  of  forming,  with  other  like  contributions  by 
other  employe  members,  and  contributions,  which  by  the  contract 
the  company  was  obliged  to  make,  a  relief  fund  for  the  benefit  of 
the  employes  in  case  of  sickness,  accident  or  death ;  and  contracted, 
further,  that  in  case  of  accident,  the  acceptance  by  him  thereafter 
of  relief  from  the  relief  fund  so  accumulated  should  have  the  effect 

to  release  the  company  from  liability  for  damages: 

"Held,  1.    Such  contract  is  not  interdicted  by  the  act  of  April 

2,  1890,  87  O.  L.,  149,  *for  the  protection  and  relief  of  railroad  em- 
ployes,' etc.  2.  The  contract  is  not  contrary  to  public  policy.  3. 
The  contract  does  not  lack  mutuality.  4.  It  is  based  upon  a  valid 
consideration." 

Afterwards  a  quo  warranto  proceeding  was  brought  to  oust 
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the  Pennsylvania  Company  from  operating  its  relief  department 
on  the  ground  that  the  company  was  conducting  an  insurance  busi-. 
ness  and  that  its  contracts  were  against  public  policy.  (The  State 
ex  rel.,  v.  The  P.,  C.  C.  &  St.  L.  Ry.  Co.,  68  Ohio  St.,  9.)  The  court 
sets  out  that  the  association  maintained  a  fund  which  was  created 
and  accumulated  by  the  voluntary  contributions  from  their  wages 
by  employes  who  had  applied  for  membership  and  that  the  tuna 
was  used  for  the  beneficial  purposes  stated.  The  court  held  that 
the  acts  of  the  company  were  within  its  implied  powers  and  were 
not  ultra  vires  nor  contrary  to  public  policy.  Subsequently  the 
legislature  passed  what  is  now  Section  9010,  General  Code,  which 
prohibits  any  railway  company  from  establishing  or  maintaining  a 
relief  society  which  requires  its  employes  to  become  members 
thereof,  or  to  enter  into  an  agreement,  directly  or  indirectly,  where, 
by  they  stipulate  to  surrender  or  waive  a  right  of  damages  against 
the  company  for  personal  injuries  or  death,  or  surrender  of  any 
other  right. 

It  must  be  said,  therefore,  with  reference  to  the  contention 
that  it  has  been  adjudicated  that  this  relief  association  is  a  lawful 
one — and,  therefore,  that  a  judgment  to  the  contrary  now  would 
be  ex  post  facto  and  in  violation  of  the  constitution,  and  that  an  act 
of  the  general  assembly  under  which  this  particular  relief  associa^ 
tion  will  become  unlawful  is  retroactive— th^t  the  extent  to  which 
the  adjudications  went  was  that  where,  as  the  law  then  was,  the 
employe  "voluntarily,  and  with  full  knowledge  of  the  character 
and  effect  of  the  contract  he  was  assuming,"  became  a  member  of 
the  voluntary  association  the  contract  was  valid. 

Now,  in  this  case 'the  petition  contains  the  express  averment 
that  the  deduction  was  made  fj^om  plaintiff's  wages  illegally  and 
against  the  plaintiff's  wishes. 

The  second  defense  of  the  answer  makes  the  direct  issue  that 
defendant  withheld  the  amount  named  from  the  salary  of  plaintiff 
at  the  request  and  by  the  authority  of  plaintiff,  and  denies  all  the 
other  allegations  of  the  petition.  This  was  the  issue  tried  to  the 
jury.  Considerable  documentary  and  oral  testimony  was  intro- 
duced in  evidence  touching  this  issue.  It  was  resolved  by  the  jury 
in  favor  of  the  plaintiff. 

We  are  bound,  therefore,  to  conclude  that  these  deductionh 
were  not  made  from  time  to  time  by  the  consent,  request  and  au- 
thority of  the  plaintiff,  but  were  made  against  his  consent,  and 
were  not  voluntary  contributions  on  his  part.  Therefore,  the  con- 
duct and  management  of  this- relief  department,    so  far  as  this 
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plaintiff  is  concerned,  were  not  such  as  were  approved  and  held  to 
be  legal  by  the  adjudications  of  this  court  referred  to. 

The  emphasis  placed  by  the. court  in  P.,  C,  C.  &  St.  L.  Ry.  Co. 
V,  Cox,  supra,  upon  the  fact  that  the  contract  of  the  plaintiff  em- 
ploye in  that  case  was  made  voluntarily,  and  with  full  knowledge 
of  the  character  and  effect  of  the  contract  he  was  assuming,  raises 
a  distinct  implication  that  the  conclusion  announced  was  as  far  as 
the  court  felt  that  it  was  justified  in  going  in  the  case  then  before 
it.  There  was  not  applied  in  that  case  any  retroactive  or  ex  post 
facto  law  or  adjudication. 

Moreover,  even  if  an  involuntary  relief  association  had  been 
permitted  to  conduct  its  operations  prior  to  the  passage  of  these 
statutes,  that  would  not  justify  their  continuance  thereafter,  nor 
render  the  statutes  invalid  or  inoperative  as  to  such  association. 
Contracts  and  undertakings  of  the  nature  of  those  here  in  question, 
made  by  such  associations,  which  fall  within  the  inhibition  of 
statutes  afterwards  passed  by  the  general  assembly  in  the  exercise 
of  its  police  power,  would  thereby  become  ineffective.  L.  &  N. 
Rd.  Co.  V.  Mottley,  219  U.  S.,  467,  ^^  P-'  B.  &  W.  Rd.  Co.  v.  Schu- 
bert, 224  U.  S.,  603. 

It  is  also  contended  that  th6se  statutes  violate  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States.  It  is  sufficient  as  to 
this  to  say  that  a  similar  contract  was  under  investigation  by  the 
supreme  court  of  the  United  States  in  C,  B.  &  Q.  Rd.  Co. v.  Mc- 
Guire,  219  U.  S.,  549.  McGuire  was  an  employe  of  the  company 
and  a  member  of  its  relief  association.  After  his  injuries  he  ac- 
cepted benefits  to  the  extent  of  $822.  In  reference  to  the  Iowa 
statute  concerning  relief  associations,  which  is  9imilar  to  the  Ohio 
statute,  the  federal  supreme  court Jield  in  the  McGuire  case  that  a 
state  has  power  to  prohibit  contracts  limiting  liability  for  injuries, 
made  in  advance  of  the  injuries  received,  and  to  provide  that  the 
subsequent  acceptance  of  benefits  under  such  contracts  shall  not 
constitute  satisfaction  of  the  claim  for  injuries  received  after  the 
contract,  and  that  such  a  statute  does  not  impair  the  liberty  of 
contract  guaranteed  by  the  14th  Amendment. 

Statutes  prescribing  i>enalties  for  violation  of  regulatory  laws 
are  familiar  and  their  validity  established  when  found  reasonable. 
C,  S.  &  C.  Rd.  Co.  V.  Cook,  37  Ohio  St.,  265;  Seaboard  Air  line 
Ry.  V.  Seegers,  207  U.  S.,  73;  Western  Union   Telegraph   Co.  \ 
James,  162  U.  S.,  650 ;  L.  S.  &  M.  S.  Ry.  Co.  v.  0>iio,  173  U.  S.,  285. 

Counsel  for  plaintiff  in  error  earnestly  insist  that  the  federal 
congress  has  legislated  on  the  subject  as  respects  interstate  com« 
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merce  by  the  act  of  ^April  26,  1908,  the  Emplo^^ers'  Liability  Law, 
and  that  the  regulations  prescribed  by  that  laW  are  exclusive.  By 
reason  of  which  it  is  aiiserted  that  the  provisions  of  Sections  9012, 
9013,  9014,  General  Code,  can  ho  longer  have  any  effect  With  rela- 
tion to  interstate  commerce:  The  provisions  of  the  Federal  Em- 
ployers* Liability  Law,  which  it  is  6ontended  have  this  effect,  are  as 
follows: 

"Sec.  5.  Any  contract,  rule,  regulation,  or  device  whatsoever, 
the  purpose  or  intent  of  which  shall  \>e  to  enable  any  common  car- 
rier to  exempt  itself  from  any  liability  created  by  this  Act,  shall 
to  that  extent  be  void :  Provided,  That  in  any  action  brought  against 
any  such  common  carrier  under  or  by  virtue  of  any  of  the  pro- 
visions of  this  Act,  such  common  carrier  may  set  off  therein  any 
sum  it  has  contributed  or  paid  to  any  insurance  relief  benefit,  or 
indemnity  that  may  have  been  paid  to  the  injured  eimployee  or  the 
person  entitled  thereto  on  account  of  the  injury  or  death  for  which 
said  action  was  brought.*'     (35  Stats,  at  Large,  66,  c.  149.) 

The  position  taken  is  that  this  legislation  precludes  any  action 
by  the  state  touching  relief  associations  in  the  manner  provided 
by  the  Ohio  statutes  here  involved.  It  is  said  that  the  Ohio  statuto 
is  inconsistent  with  the  policy  established, by  congress;  that  the 
federal  act,  after  declaring  void  all  contracts  exempting  carriers 
from  liability  thereby  created,  instead  of  giving  employes  the  right 
to  recover  penalties  on  account  of  such  contracts,  provides  for  a 
set-off  against  their  claims  for  injuries,  etc.,  of  any  sums  the  car- 
rier has  contributed  or  paid  in  relief,  benefit  or  indemnity  that  may 
have  been  paid  to  the  injured  employe. 

It  is  elementary  that  in  matters  in.  which  congress  and  the 
state  legislature  have  concurrent  jurisdiction,  the  state  may  legis- 
late until  such  time  as  congress  acts  upon  the  subject.  When  the 
power  of  congress  is  exercised  that  of  the  state  is  superseded ;  and 
it  has  been  determined  in  a  number  of  cases  by  the  United  States 
supreme  court  that  the  Federal  Employers'  Liability  Act  super- 
sedes the  common  law  and  the  statutes  of  the  states  relating  to  the 
liability  of  railiroads  for  injuries  to  their  empliyes  while  engaged 
in  interstate  commerce.  (Mondon  v.  N.  Y.,  N.  H.*  &  H.  Rd.  Co., 
223  U.  S.,  1,  and  New  York  Central  Rd.  Co.  v.  Winfield,  244  U.  S., 
147.)  But  it  is  equally  well  settled  that  when  power  was  conferred 
upon  congress  to  regidate  commerce  between  the  states  it  was  not 
intended  to  cut  the  tsates  off  from  the  exercise  of  their  police  power 
in  prescribing  regulations  relating  to  the  health,  morals,  safety 
and  welfare  of  the  citizens,  although  the  regulations  might  indi- 
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rectly  affect  the  commerce  of  the  country.  Sherlock  et  al.  v.  Ail- 
ing, Admr.,  93  U.  S.,  99,  103. 

In  referring  to  the  rules  which  should  determine  when  a 
federal  statute  regulating  commerce  will  be  held  to  supersede  state 
legislation  in  the  exercise  of  police  power,  Mr.  Ju3tice  Hughes,  in 
Savage  v.  Jones,  225  U.  S.,  501,  says  at  page  526 :  ''When  the  local 
police  regulation  has  real  relation  to  the  suitable  protection  of  the 
people  of  the  State,  and  is  reasonable  in  its  requirements,  it  is  not 
invalid  because  it  may  incidentally  affect  interstate  commerce,  pro- 
vided it  does  not  conflict  with  legislation  enacted  by  C!ongress 
pursuant  to  its  constittuional  authority."  (Citing  many  cases.) 
He  further  says,  at  page  533:  ''If  the  purpose  of  the  act  cannot 
otherwise  be  accomplished — ^if  its  operation  within  its  chosen  field 
must  be  frustrated  and  its  provisions  be  refused  their  natural  ef- 
fect— ^the  state  law  must  yield  to  the  regulation  of  Congress  within 
the  sphere  of  its  delegated  power.''  (Citing  cases.)  And,  further, 
on  the  same  page:  "But  the  intent  to  supersede  the  exercise  by 
the  State  of  its  police  power  as  to  matters  not  covered  by  the  Fed- 
eral legislation  is  not  to  be  inferred  from  the  mere  fact  that  C!on- 
gress  has  seen  fit  to  circumscribe  its  regulation  and  to  occupy  a 
limited  field.  In  other  words,  such  intent  is  not  to  be  implied  un- 
less the  act  of  Congress  fairly  interpreted  is  in  actual  conflict  with 
the  law  of  the  State.  This  principle  has  had  abundant  illustration.'' 
(Citing  many  cases.) 

In  Atlantic  Coast  Line  Rd.  Co.  v.  State  of  Georgia,  234  U.  S., 
280,  it  was  held  that  congress  did  not  by  the  passage  of  the  federal 
safety  appliance  act,  dealing  with  the  equipment  of  locomotives  as 
well  as  of  cars,  and  the  act  regulating  commerce,  preclude  the 
states  from  legislating  concerning  locomotive  headlights,  as  to 
which  congress  had  not  specifically  acted. 

In  Savage  v.  Jones,  supra,  it  was  held  that  the  passage  by  con- 
gress of  the  food  and  drug  act  of  1906,  which  prohibited  misbrand- 
ing, did  not  prohibit  the  states  from  regulating  the  sale  and  re- 
quiring to  be  affixed  a  statement  of  ingredients  and  minimum  per- 
centage of  fats  and  proteins. 

In  M.,  K.  &  T.  Ry.  Co.  v.  Haber,  169  U.  S.,  613,  it  was  held 
that  the  federal  animal  industry  act,  making  it  a  misdemeanor  for 
any  person  or  corporation  to  transport  cattle  known  to  be  affected 

with  contagious  disease,  did  not  prevent  a  state  from  imposing  a 
civil  liability  for  damages  sustained  by  owhers  of  domestic  cattle 
by  reason  of  the  importation  of  such  diseased  cattle.  In  that  case 
it  is  declared  in  the  syllabus  that  "The  provision  in  the  Kansas  act 
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imposing  such  civil  liability  is  in  aid  of  the  objects  which  Ck)ngress 
had  in  view  when  it  passed  the  Animal  Industry  Act,  and  it  was 
passed  in  execution  of  a  power  with  which  the  State  did  not  part 
when  entering  the  Union,  namely,  the  power  to  protect  the  people 
in  the  enjoyment  of  their  rights  of  property,  and  to  provide  for 
the  redress  of  wroAgs  within  its  limits,  and  is  not,  within  the  mean- 
ing  of  the  Ck>nstitution,  nor  in  any  just  sense,  a  regulation  of  com- 
merce among  the  States/' 

In  M.,  K.  &  T.  Ry.  Co.  v.  Harris,  234  U.  S.,  412,  a  statute  of 
a  state  was  upheld  which  gave  the  right  to  coUect  an  attorney's 
fee  where  sniall  freight  claims  were  not  promptly  paid  by  the  rail- 
road, although  the  claims  arose  out  of  interstate  shipments,  and 
although  the  Carmack  Amendment  makes  provisions  for  damages 
to  be  recovered  by  shippers  of  interstate  freight.  The  supreme 
court  held  that  the  two  acts  were  not  inconsistent  and  that  the 
state  statute  did  not  interfere  with  interstate  commerce,  although 
affecting  it.    In  the  syllabus  it  is  held: 

''A  state  police  regulation  designed  to  promote  the  payment 
of  small  but  well  founded  claims  and  to  discourage  litigation  in  re- 
spect thereto,  and  which  only  incidentally  includes  claims  arising 
out  of  interstate  commerce,  does  not  constitute  a  direct  burden  on 
interstate  commerce,  and  is  not,  in  the  absence  of  legislation  by 
Congress  on  the  subject,  repugnant  to  the  commerce  clause  or 
otherwise  in  conflict  with  Federal  authority. 

''While  the  Carmack  Amendment  supersedes  state  legislation 
on  the  subject  of  the  carrier's  liability  for  loss  of  interstate  ship- 
ments, it  does  not  interfere  with  a  state  statute  incidentally  affect- 
ing the  remedy  for  enforcing  that  liability,  such  as  a  moderate 
attorney  fee  in  case  of  recoverable  contested  claims  for  damages." 

In  P.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Miller,  120  N.  E.  Rep.,  706, 
decided  by  the  supreme  court  of  Indiana,  which  is  here  cited  by  the 
plaintiff  in  error,  the  plaintiff  sued  to  recover  wages  earned  by  him 
in  the  employ  of  the  company  and  retained  by  it  as  contributions 
to  a  voluntaiy  relief  fund.  The  answer  of  the  company  contained 
aUegations,  admitted  by  the  demurrer  of  the  plaintiff,  that  the 
employe  voluntarily  applied  for  membership  and  voluntarily  per- 
mitted it  to  retain  a  portion  of  his  wages  each  month  as  a  con- 
tribution to  the  relief  fund;  and  that  the  companies  and  the  em- 
ployes associated  together  as  a  voluntary  relief  association  were 
engaged  in  interstate  conmierce.  The  court  held  that  the  federal 
statute  (the  same  section  as  the  one  here  relied  on)  'impliedly  per- 
mits tiiie  exist^ice  of  railroad  emjdoyes'  relief  associations,  con* 
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tributed.to  by  both  the  raibroad  and  employes,  and  invalidates  only 
those  provisions  of  an,  employe's  contract  of  membership  therein 
which  release  the  railroad  Qompany  from  liability.". 

The  "contribution"  in  that  case  was  made  by  the  employe 
voluntarily  after  voluntary  applica,tion  for  membership  made  by 
him. 

The  federal  statute  declares  void  any.  contract  or  device  what- 
soever to  exempt  a  carrier  from  any  liability  created  by  the  Federal 
Employers*  Liability  Act,  but  provides  that  in  any  action  brought 
against  such  common  carrier  under  the  act  it  may  set  off  therein 
any  sum  it  has  contributed  or  paid  to  any  insurance,  relief  benefit 
or  indemnity,  that  may  have  been  paid  to  the  injured  employe. 

The  Ohio  statute  likewise  prohibits  the  making  of  any  contract 
to  exempt  the  company  from  liability  to  the  employe,  and  prevents 
the  company  from  compelling  employes  to  join  any  association  or 
from  withholding  any  part  of  the  employe's  wages  f6r  the  pajonent 
of  dues  in  any  society  or  association. 

In  New  York  Central  Ed.  Co.  v.  Winfield,  supra,  the  scope  of 
the  Federal  Eimployers'  Liability  Act  was  involved,  and  the.  courts 
referring  to  previous  cases,  says:  "It  is  pointed  out  that  the  sub- 
ject which  the  act  covers  is  'the  responsibility  of  interstate  carriers 
by  railroads  to  their  employes  injured  in  such  commerce.     . 

There  is  nothing  whatever  in  that  act,  or  any  other  to  which 
our  attention  has  been  called,  by  which  congress  in  any  wise  regu- 
lates relief  departments,  whether  voluntary  or  involuntary;?  That 
is  a  subject,  wholly  aside  from  that  of  giving  rights  of  action  for 
injuries  while  engaged  in  interstate  commerce*  But  congress  pro- 
vided that  if  the  railroad  company  has  contributed  to  any  in- 
surance, relief  benefit  or  indemnity,  that  may  have  been  paid  to 
the  injured  eniploye,  it  may  set  off  that  amount  in  the  plaintiffs 
action  for  damages  ,on  account  of  the  injury.  It  is  easy  to  under- 
stand that  an  employe  may  desire  to  and  may  actually  join  a  volun- 
tary relief  association  and  may  willingly  arrange  to  contribute  to 
it.  And  if  the  company  has  actually  contributed  toward  the  pay- 
ment of  insurance  to  an  injured  employe,  it  may  set  off  the  amount 
so  paid  in  an  action  against  it  on  account  of  the  injury  or  death  of 
the  employe.  The  Ohio  statute  here  in  question  does  not  abridge 
or  affect  in  any  way  the  rights  of  action  secured  by  the  federal  act 
or  the  procedure  under  it.  The  provisions  of  Section  9012  and 
9014,  General  Code,  on  which  this  suit  is  predicated,  simply  pre- 
vent a  company  from  C;ompelling  an  employe  to  join  any  association 
or  from  withholding  any. part  of  his  wages  for  payment  of  dues. 
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and  prescribe  the  penalty  for  violation  thereof.  They  do  not  in  any 
way  conflict  with  the  provisions  oi  th^  federal  act/  '  As  said  by  the 
federal  supreme  court  in  Savage  v.  Jones,  supra:  "There  is  no 
question  here  of  conflicting  standards,  or.  of  opposition  of  state  to 
Federal  authority."  And  to  the  same  effect  is  Merchants'  Ex- 
change V.  Missouri,  248  U.  S.,  365,  decided  January  7,  1919. 

In  P.,  B.  &  W.  Rd.  Co.  v.  Schubert,  224  U.  S.,  603,  there  is. in- 
eluded  in  the  syllabus  the  following : 

"CJongress  has  power  to  enforce  the  regulations,  validly  pre- 
scribed by  the  Employers'  Liability  Act  of  1908,  by  the  provisions 
of  §  6  of  the  act  providing  that  exemptions  from  liability  shall  be 
void,  and  that  the  acceptance  of  benefits  under  a  relief  contract 
shall  not  be  a  bar  to  recovery. 

"In  framing  the  Employers'  Liability  Acts  of  1906  and  1908 
Congress  well  understood  the  practice  of  maintaining  relief  depart- 
ments, and  by  the  statute  of  1908  Congress  enlarged  the  scope  of 
the  clause  defining  contracts  for  immunity  which  should  not  pre- 
vail, and  included  stipulations  which  made  acceptance  of  benefits 
from  such  relief  departments  a  release  from  liability." 

Having  in  mind  such  relief  departmeYits  congress  "enlarged 
the  scope  of  the  clause  defining  contracts  for  immunity  which 
should  not  prevail." 

It  must  bq  kept  in  mind  that  in  this  case  the  plaintiff  is  not 
suing  to  recover  damages  for  injuries.'  He  sues  for  a  penalty  fixed 
against  the  company  for  withholding  part  of  his  wages  from  him 
against  his  consent  for  the  payment  of  dues  in  the  iissociation. 

Congress  has  denounced  all  contracts  of  every  kind  to  exempt 
a  company  from  liability  for  injury,  but  allows  a  set-off  of  any 
amount  contributed  to  insurance  that  has  been  paid  to  tlxe  injured 
employe. 

We  do  not  think  that  we  would  be  justified  in  holding  that  con- 
gress has  thereby  impliedly  permitted  involuntary  associations 
which  employes  are  required  to  join,  and  to  which  they  are  com: 
pelled  to  pay  dues,  and  has  prevented  the  state  by  implication  from 

■ 

prohibiting  such  compulsion  and  such  withholding  by  an  exercise 
of  its  police  power  for  the  protection  of  its  citiens. 

'  Such  an  implication  would  not  only  be  strained,  but  would  be 
contrary  to  the  obvious  spirit  of  the  federal  statute  in  which  the 
provisions  are  found. 

Judgment  affirmed. 

Jones,  Matthias,  Donahue  and  Wanamaker,  JJ.,  Concur. 

Robinson,  J.,  not  participating. 
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NEW  CORPORATIONS 

Harvey  Building  Co.,  Cleveland; 
$9000.  H.  B.  Harvey,  George  S.  King, 
Henry  Llssy,  Harry  Fawcett,  M.  F. 
Shearer. 

Ashbolt  Ice  Co.,  Lorain;  |25,0000. 
W.  H.  Ashbolt,  A.  M.  Mead,  Jaul  J. 
Goldthorpe,  C.  C.  Coleman,  A.  C.  Cal- 
hoon. 

Specialty  Papers  o.,  Dayton;   $250,- 

000.  Robert  G.   Corvin,   P.   H.   Wor- 
man.  T.  M.  Huggins,  E.  C.  Porterfield, 

1.  E.  Tyler. 

George  Purcell  Sons  Co.,  Rossford; 
110,000.  George  Purcell  Sr.,  Cyrus  M. 
Taylor,  James  A.  Logan,  Joseph  R. 
Purcell,  George  H.  Purcell  Jr.  (Manu- 
facture of  glass.) 

Cleveland  Buckeye  Machine  Co., 
Cleveland;  $25,000.  Edward  u.  Whip 
pie,  Raymond  W.  Allen,  Elliott  E. 
Steams,  John  A.  Chamberlain,  F.  W. 
Wolke. 

Cleveland  Waste  Works  Co.,  Cleve- 
land; $165,000.  I>.  L.  Bow^n,  W.  W. 
Byers,  D.  C.  MacDonald,  Luther  N. 
Abbe,  James  O.  Rhodes. 

Sixth  City  Patrol  Service  &  Detec- 
tor Co.,  Cleveland;  $10,000.  David 
Blumenthal,  Sam  Komspan,  Chas.  A. 
Hyde,  lyde  J.  Geraty,  K.  W.  Patterson. 

Brookllne  Floral  Co.,  Cleveland; 
$50,000.  Louis  Koehl,  Walter  C 
Priest,  Stephen  H.  Berthold,  L.  M. 
Nook,  J.  H.  Morris. 

Seventy-FIrst-EuclId- Co.,  Cleveland; 
10,000.  John  L.  Dowling.  Emmett  P. 
Dowling.  B.  D.  Nicola,  Richard  J.  Mo- 
riarity.  Florence  Healy.  (Real  estate.) 

Cardington  Casket  Co.,  Cardington: 
1100.000.  W.  A.  Holmes,  Charles  W. 
Smith,  W.  A.  Lamb,  A.  C.  Lamb,  H.  H. 
Ford. 

The  Common'wealth  Saving^  Bank, 
ColiiTiKbus.  $100,000.  Olyde  S.  Reed, 
Walter  F.  ^Decker,  H.  S.  Warwick.  J. 
AU<>Q  Pvne,  F.  E.  Shaffmaster. 

The  Farm  Enuinment  Co.,  Colun- 
bus.  $100,000.  R.  W.  Hollenback.  F.  .T. 
Ore*»n.  C.  S.  Green',  B.  M.  Hollenback, 
E.  H.  Farrell. 

The  Tntemational  Bank  Co.,  Cleve- 
land. SI  50.000.  Gaspare  Corso.  Chas. 
Rini,  Dr.  G.  Romano,  F.  Catalano,  Nic- 


ola, Gugllotta,  Dr.  B.  Sancetta,  Dr.  C. 
A.  BarricelU. 

The  H.  B.  Toung  Motor  Truck  Ck)., 
Cleveland,  $25,000.  E.  M.  Staiger,  H. 
U.  McFadden,  Wm.  Bradfleld,  Roy  C. 
Taylor,  A.  E.  Boyle. 

The  National  Vocational  Bureau 
Co.,  Cleveland,  $25,000.  Roy  C.  Tay- 
lor, E.  M.  Staiger,  A.  E.  Boyle,  D.  C. 
Staiger,  Wm.  Bradfleld. 

The  Highland  Chief  Gold  Mining 
Co.,  Alliance,  $30,000.  John  Eyer, 
Christ,  Eyer,  Albert  TachantB,  Jacob 
Gerber,  W.  B.  Elhem. 

The  American  Potteries  Co.,  East 
Liverpool,  $10,000.  J.  Thomas  Can- 
non, H.  B.  Fleming,  T.  P.  Ferguson, 
Ben  R.  Bennett.  George  E.  West. 

The  Commercial  €rauge  Co.,  Cleve> 
land,  $5400.  Carl  F.  Ehvald,  William 
Hamilton,  Pauline  Hamilton,  N.  H. 
Gerwln,  Anna  Gerwin,  Bertha  E)wald. 

The  Fair  Land  Co.,  Cleveland,  $25,- 
000.  C.  L.  Giersch,  Joseph  Robert,  Jr., 
Oscar  J.  Horn,  D.  Y.  Scott,  F.  Smith. 

The  Ashland<)hatham  Oil  &  Gas 
Co.,  Cleveland,  $15,000.  Nathan  Her- 
stam,  M.  Herstam,  Leo  Leit,  Arnold 
Kletzkin,  Georg^  R.  Johansen. 

The  Greek-American  Oil  Co.,  Tole- 
do, $50,000.  John  P.  Stoupas,  Tony 
G.  Adamsi,  Christ  D.  Liskos.  K.  J.  Ale- 
goginanis,  G.  P.  Lemberopoulos. 
*  The  Mentor  Construction  Co..  Cleve- 
land, $200,000:  Paul  J.  Bickel  N.  M. 
Odonkirk,  J.  A.  Smith,  E.  R.  Dlehm, 
E.  R.  Shields. 

The  Lorlmer  Manufacturing  0>., 
Troy,  $200,000.  G.  W.  Lorimer.  G.  R. 
Harris,  W.  R.  Hudson,  F.  D.  Flowers, 
Louis  Paul. 

The  Grocers'  tService  Baking  Co., 
Akron,  $100,000.  David  Gluck,  Thos. 
White,  H.  G.  Sours,  Arthur  U  Shoot, 
H.  M.  Hagelbarger. 

The  Dayton  Auto  Radiator  and 
Metal  Co.,  Dayton,  $10,000.  A.  J. 
Wyen,  Carl  A.  RaifT,  Marie  A.  Wyen. 
Henry  Kloeters,  Charles  Hierholxer. 

The  Factory  Stores  Co.,  Cleveland. 
$10,000.  A.  A.  Kalish,  L.  E.  Blum.  P. 
L.  Horwitz.  L.  M.  Rich,  A.  Walloston. 

The  Undersellers  Rubber  Co.,  Cleve- 
land, ^10,000.  Leo  W.  Ulmer,  Sidney 
Rose,  D.  W.  Sampliner,  M.  McDowell, 
L6uis'R.  Lanza. 
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No.  1652 — ^In  the  Matter  of  the  Application  of  The  Union  Savings 
Bank  &  Trust  Company,  as  Trustee  for  the  First  Mortgage  Note 
Holders  of  The  Cincinnati  &  Columbus  Traction  Company  to 
Perman^itly  Abandcm  and  Disccmtinue  the  Service  and  Oper- 
ation of  Said  Company,  and  to  Dismantle  the  Railroad  by  Re- 
moving the  Rails,  Ties,  Poles,  Wires,  Overhead  Ccmstruction  and 
all  Other  Property  and  Disposing  of  Same  Including  Sub-Sta^- 
ticms.  Real  Estate,  Buildings,  Machinery  and  Rolling  Stock. 
Prayer  Granted. 


(Dated  Augrust  28»  1919.) 

This  application  was  filed  under  authority  of  107  Ohio  Laws, 
Page  525,  known  as  the  Gilmore  Act.  Authority  is  sought  by  the 
applicant  who  is  operating  the  line  of  the  .Cincinnati  &  Columbus 
Traction  Company,  as  trustee  for  the  first  mortgage  note  holders 
to  permanently  abandon  and  discontinue  service  and  operation  of 
the  said  line  of  interurban  railroad,  to  dismantle  same,  and  dispose 
of  the  physical  property.  In  passing  upon  such  application,  the 
commission  is  required  to  satisfy  itself  that  the  proposed  aban- 
donment is  reasonable  having  due  regard  to  the  welfare  of  the  pub- 
lic and  the  cost  of  operating  the  line. 

The  Cincinnati  &  Columbus  Traction  Company  was  incorporated 
under  the  laws  of  Ohio  in  1901,  with  an  authorized  capitalization 
of  $2,500,000.00,  one-half  being  common  and  one-half  preferred 
stock.  There  is  outstanding  at  the  present  time  common  stock  to 
the  amount  of  $912,000.00  and  preferred  stock  to  the  amount  of 
$931,000.00  making  a  total  capitalization  of  $1,843,000.00.  The 
company  has  outstanding  first  mortgage  bonds  in  the  amount  of 
$600,000.00  and  second  mortgage  bonds  in  the  amount  of  $86,- 
240.00  making  a  total  bonded  indebtedness  of  $686,240.00.  These 
bonds  bear  interest  at  the  rate  of  6  percent  per  annum  making 
the  company's  annual  interest  requirements  on  its  bonds  $41,- 
174.40.  The  building  of  the  line  was  completed  and  operation  be- 
gun in  1903,  the  line  extending  from  Norwood,  a  suburb  of  Cin- 
cinnati to  Hillsboro,  a  distance  of  53  miles  passing  through  Ham- 
ilton, Clermont  and  Highland  counties.  Competition  with  steam 
railroad  is  encountered  at  Hillsboro,  which  point  is  reached  by  the 
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Baltimore  &  Ohio  and  Norfolk  &  Western  railroads,  and  at  Mil- 
ford,  reached  by  the  Pennsylvania  lilies.  The  Cincinnati,  Milforel  & 
Blanchester  Interurban  Railway  also  passes  through  Milford.  It 
appears  that  in  the  early  yeaxa  of  its  history  the  road  was  able  to 
earn  sufficient  to  meet  its  operating  expenses,  taxes,  and  interest 
on  its  first  mortgage  bonds,  but  it  is  shown  that  no  interest  has 
ever  been  paid  upon  the  second  mortgage  issue  nor  has  there  ever 
been  a  dividend  upon  either  the  preferred  or  common  stock. 

In  the  spring  of  1913,  the  disastrous  and  memorable  flood  de- 
stroyed the  bridge  of  the  company  across  the  Little  Miami  river  at 
Milford,  and  the  company,  having  insufficient  funds  to  repair  the 
damage,  application  was  made  to  the  conunon  pleas  court  of  Ham- 
ilton county  for  the  appointment  of  a  receiver  to  operate  the  prop- 
erty. The  Union  Savings  Bank  &  Trust  Company  of  Cincinnati, 
was  appointed  receiver  on  April  12,  1913,  and  was  directed  by  the 
court  to  continue  operation  of  the  property.  The  receiver  con- 
tinued to  operate  the  road  until  the  losses  from  operation  at  the 
end  of  the  calendar  year  1918,  became  so  enormous  as  to  cause  the 
court  to  order  the  property  sold.  After  unsuccessful  attempts  to 
secure  a  higher  price  the  road  was  finally  sold  ofi  February  15th, 
1919,  to  the  Union  Savings  Bank  &  Trust  Company,  as  trustees  for 
th6  first  mortgage  note  holders  for  the  sum  of  $200,000.00  From 
that  date  until  the  present  time  the  trustee  has  been  in  charge  of 
the  operation  of  the  road.  During  the  receivership,  while  the  road 
was  able  in  some  years  to  make  net  earnings  over  operating  ex- 
penses and  taxes,  during  no  year  was  there  a  sufficient  net  earn- 
ing to  meet  all  of  the  fixed  charges.  In  1913,  under  the  receiver- 
ship the  net  earnings  after  paying  operating  expenses  and  taxes 
were  $17,530.42. 

In  1914,  there  was  a  deficit  of  $7177.24  after  paying  operat- 
ing expenses  and  taxes. 

In  1915,  the  net  earnings  were  $29,239.97. 

In  1916,  net  earnings,  $32,430.44. 

In  1917,  net  earnings,  $6253.93. 

In  1918,  a  net  loss  of  $21,035.73,  after  paying  operating  ex- 
penses and  taxes. 

The  receiver  was  authorized  by  the  court  from  time  to  time 
to  issue  receiver's  certificates  and  numerous  short  time  loans  have 
been  negotiated  at  various  times  in  order  to  meet  operating  ex- 
penses and  taxes. 

The  greater  portion  of  the  line  is  operated  through  rural  com- 
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munities,  bein^r  a  territory  which  offers  na  hope  for  any  substantial 
increase  in  either  passenger  or  freight  traffic.  The  chief  difficulty 
which  the  road  has  faced  has  been  the  falling  off  in  passenger  traf- 
fic due  to  the  use  of  automobiles  and  the  use  by  the  traveling  public 
of  steam  railroads  in  preference  to  the  traction  line  where  steam 
railroad  service  could  be  had.  It  was  shown  by  the  testimony 
that  motor  truck  lines  are  in  operation  throughout  practically  the 
whole  extent  of  the  line  taking  away  from  the  road  a  great  deal  of 
such  freight  traffic  as  exists  in  the  communities  traversed. 

The  most  serious  thing,  however,  with  which  the  officials  oper- 
ating the  road  have  had  to  contend  is  the  enormous  increase  in 
operating  expenses  due  to  the  advanced  cost  of  coal  and  other  mate- 
rials and  the  high  cost  of  labor.  An  idea  of  the  enormous  increase 
in  these  expenses  may  be  had  when  it  is  noted  that  while  in  the 
year  1913,  the  operating  expenses  and  taxes  were  $88,467.82,  for 
the  year  1918,  the  total  was  $172,130.16,  an  increase  of  almost  100 
percent. 

The  testimony  of  several  engineers  of  high  standing  and  wide 
experience  and  also  the  operating  officials  of  the  road  indicates 
that  the  property  has  so  greatly  deteriorated  as  to  make  the  future 
operation  of  the  entire  line  in  its  present  condition  very  question- 
able as  to  the  matter  of  safety.  To  place  the  line  in  what  the  engi- 
neers consider  a  proper  condition  to  operate  with  safety  would  in- 
volve the  expenditure  of  a  large  sum/  of  money  for  ties,  rails  and 
equipment,  the  purchase  of  which  would  be  out  of  the  question  so 
long  as  it  does  not  appear  possible  to  even  earn  operating  expenses. 

The  commission  exercises  the  power  given  it  under  the  Gilmore 
Act  to  authorize  abandonment  only  with  the  greatest  reluctance. 
It  realizes  that  the  utility  serving  the  public  and  entering  into  mu- 
tual obligations  with  the  public  should  not  be  permitted  to  with- 
draw from  the  field  unless  it  is  shown  that  continued  operation  can 
only  result  in  further  loss,  and  the  prospect  for  placing  the  line 
in  safe  condition  for  operation  is  hopeless.  With  the  good  roads 
which  already  exist  in  the  communities  traversed  by  this  line,  and 
further  road  improvements  now  under  way,  together  with  still 
greater  increases  in  the  purchase  of  automobiles  it  is  apparent  that 
no  increase  in  the  passenger  traffic  can  be  hoped  for  nor  would  it  be 
possible  to  secure  relief  through  an  increase  of  rates  as  rates  in- 
increased  to  a  prohibitive  point  will  merely  drive  passengers  to 
other  means  of  travel.  As  to  the  freight  business  it  is  probable 
that  the  motor  truck  lines  now  established  will  continue  to  operate 
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and  other  lines  will  doubtless  be  established  as  the  higrhways  are 
further  improved.  The  motor  truck  as  a  means  of  transporting: 
freisrht  in  rural  districts  is  doubtless  here  to  stay  enabling:  as  it 
does  the  farmers  to  have  truck  service  direct  from  farm  yards  to 
the  purchaser,  eliminating  the  necessity  of  hauling:  the  goods  him- 
self to  reach  the  interurban  or  steam  line. 

The  commission  believes  it  would  be  wise,  however,  to  require 
jthe  present  owners  to  make  an  attempt  at  further  operation  of  at 
least  a  portion  of  the  present  line.  The  city  of  Cincinnati  has  in 
contemplation  an  extensive  street  railway  loop  project,  one  of  the 
chief  objects  of  which  is  to  afford  a  convenient  entrance  to  the  heart 
of  the  city  for  interurban  lines.  While  it  may  be  some  time  before 
this  project  is  brought  to  completion,  nevertheless  if  the  best  inly- 
ing portion  of  this  line  can  be  held  intact  until  the  rapid  transit  en- 
trance to  Cincinnati  is  obtained,  there  can  be  but  little  question  of 
the  future  prosperity  of  the  line.  Traffic  surveys  made  by  officers 
of  the  company  and  submitted  as  exhibits  at  the  hearing  show  that 
the  heaviest  traffic  is  handled  on  that  portion  of  the  line  between 
Norwood  and  Owensville,  a  distance  of  23  miles.  The  superinten- 
dent of  the  road  while  testifying,  was  asked  if  this  could  be  made 
a  paying  proposition  between  Norwood  and  Owensville.  In  answer 
he  stated  that  he  thought  it  could  be  by  adopting  a  lighter  car. 

The  commission  pointed  out  in  its  opinion  in  the  case  in  which 
the  Cincinnati,  Milford  &  Loveland  Traction  Company  sought  to 
abandon  its  line  that  while  the  law  imposes  certain  obligations  on 
the  carrier,  the  people  along  the  line  of  road  should  bear  in  mind 
that  they  owe  certain  obligations  to  it  if  they  would  have  it  con- 
tinue in  business  and  serve  them. 

In  the  case  wherein  the  Interurban  Railway  &  Terminal  Com- 
pany was  granted  permission  to  abandon  its  suburban  division  the 
commisssion  directed  attention  to  repeated  holdings  by  courts  to 
the  effect  that  whenever  the  return  received  by  a  public  service  cor- 
poration is  insufficient  to  pay  the  expenses  of  furnishing  the  serv- 
ice, there  has  ceased  to  be  a  demand  for  the  service. 

During  the  first  seven  months  of  this  year  the  B.  &  0.  railroad 
sold  2149  tickets  to  Hillsboro  and  1923  in  the  opposite  direction,  in- 
dicating great  reluctance  upon  the  part  of  a  large  number  of  people 
to  use  the  traction  lines.  The  management  has  contracts  exists 
ing  with  several  communities  along  its  line  for  the  furnishing  of 
electric  current  for  light  and  power,  citizens  having,  in  numerous 
instances,  gone  to  great  expense  in  wiring  their  houses  feeling  as- 
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sured  that  this  service  would  be  continued  at  least  during  the  life  of 
the  contracts. 

The  commission  is  of  the  opinion  that  further  attempt  should 
be  made  to  operate  the  road  between  Norwood  and  Owensville,  and 
will  authorize  the  owners  to  abandon  that  portion  of  the  road  ex- 
tending from  Owensville  to  Hillsboro.  The  owners  will  be  required 
however,  to  arrange  to  continue  the  furnishing  of  electric  current 
to  all  patrons  and  municipalities  along  the  entire  line,  either  furnish- 
ing such  service  themselves  or  making  proper  arrangements  to  have 
the  business  handled  by  some  other  electric  utility. 

An  order  will  be  entered  in  accordance  with  this  opinion. 


This  day,  after  f uU  hearing  and  argument  by  counsel,  this  mat- 
ter came  on  for  final  consideration  upon  the  application  of  The 
Union  Savings  Bank  &  Trust  Company  as  trustee  for  the  first 
mortgage  note  holders  of  The  Cincinnati  &  Columbus  Traction  Com- 
pany, for  authority  to  permanently  abandon  and  discontinue  the 
service  and  operation  of  said  railway,  and  to  dismantle  its  railroad 
by  removing  the  rails,  ties,  poles,  wires,  overhead  construction  and 
all  other  property,  and  disposing  of  the  same,  including  sub-stations, 
real  estate,  buildings,  machinery  and  rolling  stock ;  and  the  objec- 
tions thereto,  as  more  specifically  appears  from  the  pleadings  filed 
herein  and  the  appearances  entered  upon  the  hearing  hereof : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  this  day  made  and  filed  in  writing  its  findings 
of  fact  here,  the  commissions  finds: 

That  the  track,  now  operated  by  The  Union  Savings 
Bank  &  Trust  Company,  as  trustee  for  the  first  mortgage 
note  holders  of  The  Cincinnati  &  Columbus  Traction  Com- 
pany, have  been  in  continuous  operation  for  more  than  five 
years  next  preceding  the  date  of  the  filing  of  the  application 
herein ; 

That  the  operation  of  said  tracks  between  the  village  of 
Owensville  and  the  village  of  Hillsboro  has  been  prosecuted  by 
the  applicant  at  an  actual  financial  loss; 

That  the  continued  operation  of  said  tracks  between  the 
village  of  Owensville  and  the  village  of  Hillsboro  will  jeopard- 
ize the  maintenance  and  operation  of  the  remainder  of  said 
electric  railway  system ; 

That  there  is  not  sufficient  business  to  warrant  the 
further  operation  of  said  tracks  between  the  village  of  Owens- 
ville and  the  viUage  of  Hillsboro. 

and,  having  due  regard  for  the  welfare  of  the  public,  the  commis- 
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sion  is  satisfied  that  the  abandonment  of  the  tracks,  heretofore  of 
The  Cincinnati  &  Columbus  Traction  Company  and  now  operated 
by  The  Union  Savinsrs  Bank  &  Trust  Company,  as  trustee  for  the 
first  mortgrage  note  holders  of  said  company,  between  the  viUacre 
of  Owensville  and  the  village  of  Hillsboro  is  reasonable,  and  that, 
to  that  extent  only,  the  prayer  of  said  petition  should  be  granted 
It  is  therefore, 

Ordered,  That  said  The  Union  Savings  Bank  &  Trust  Com- 
pany, as  trustee  for  the  first  mortgage  note  holders  of  The  Cincin- 
nati &  Columbus  Traction  Company,  be,  and  hereby  it  is  authorized 
to  discontinue  traffic,  and  to  dismantle  and  abandon  the  railway 
tracks  and  all  railway  appurtances  thereto,  of  said  railway  of  the 
first  mortgage  note  holders  of  The  Cincinnati  &  Columbus  Traction 
Company,  between  the  village  of  Owensville  and  the  village  of  Hills- 
boror,  Ohio.  It  is  further. 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
on  and  after  thirty  days  from  the  date  hereof. 

And  the  commission,  coming  now  to  consider  said  application 
in  so  far  as  it  seeks  authority  to  discontinue  the  electric  lighting 
and  power  service  now  furnished  by  said  applicant,  finds  that 
sufficient  cause  has  not  been  made  to  appear  for  the  granting 
thereof.    It  is  further 

Ordered,  That  said  The  Union  Savings  Bank  &  Trust  Com- 
pany, as  trustee  as  aforesaid,  be,  and  hereby  it  is  notified,  directed 
and  required  to  continue  to  maintain  and  operate  said  electric  light- 
ing and  power  service  until  it  has  completed  arrangements  to  trans- 
fer the  said  business  to  some  other  public  utility  capable  of  fur- 
nishing a  similar  service  within  the  same  territory,  or  until  the 
further  order  of  this  commission. 


DEl^ARTMENT  OF  BANKS  AND  BANKING 


STATEMENT  OF  STATE  BANKING  DEPARTMENT 


The  reports  of  all  State  Banks  as  of  June  30,  1919,  just  com- 
piled show  resources  of  $1,161,115,825,  exceeding^  those  as  reported 
March  4  by  $60,001,051.  This  remarkable  showinsr  reflects  great 
prosperity  of  the  state,  and  is  unprecedented  in  the  history  of 
State  banking.  They  exceed  by  nearly  $683,000,000  the  resources 
as  reported  in  June,  1919,  ten  years  ago  and  are,  approximately, 
$251,000,000  greater  than  the  figures  of  March  5, 1917,  just  prior  to 
the  launching  of  the  first  Liberty  Loan.  Our  state  banks  show  an 
unprecedented  growth  in  resources  of  over  $188,000,000  during  the 
fiscal  year  just  closed. 

For  the  first  time  the  deposits  of  our  state  banks  have  exceeded 
the  billion  dollar  mark  and,  in  the  aggregate,  amount  to  $1,008,592,- 
455,  showing  an  increase  for  the  past  ten  years  of  over  $603,000,- 
000.  The  increase  during  the  past  two  years  amounted  to  more 
than  $193,000,000. 

In  the  eight  largest  cities,  incorporated  banks  show  deposit  in- 
creases ranging  as  high  as  98.8%,  while  the  country  banks  or  banks 
outside  the  large  cities  show  an  increase  of  32.7%.  The  cities  show- 
ing the  largest  increase  in  percentage  were:  Akron,  98.8%;  Can- 
ton, 76.5% ;  Dayton,  68%,  and  Youngstown,  66%.  Toledo  shows  an 
increase  of  28.8%;  Columbus,  27%;  Cleveland,  16.5%,  and  Cincin- 
nati, 4.6%.  This  significant  growth  was  made  despite  the  unusual 
demand  on  banks  to  aid  in  financing  the  war.  Such  increase,  it  ap- 
pears, has  not  been  restricted  to  any  one  class  of  deposits,  for  while 
commercial  and  other  deposits  show  large  increases,  savings  de- 
posits show  a  growth  of,  approximately,  $52,000,000  since  1917. 

Bank  reserves  show  a  marked  decrease  since  the  call  of  March 
4,  but  are  still  sufficient  to  counter-balance  the  increase  in  deposit 
liabilities.  The  surplus  reserves  over  and  above  that  required 
amount  to  more  than  $33,000,000. 

Since  the  call  of  March  4,  there  appears  to  have  been  an  un- 
usual demand  made  upon  banks  for  the  financing  of  building  pro- 
jects and  other  commercial  lines  of  activity.  Loans  and  discounts 
have  increased  over  $61,000,000,  and  government  securities  have 
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been  liquidated  tx>  the  amount  of,  approximately  $18,600,000. 

The  total  resources  of  state  member  banks  of  the  federal  re- 
serve system  aggregate  $460,286,236,  an  increase  since  the  call  of 
March  4,  of  $50,874,999  and  an  increase  for  the  fiscal  year  of  over 
$185,000,000.  They  now  represent  more  than  41%  of  the  entire 
resources  of  the  incorporated  state  banks. 

As  disclosed  by  reports  of  condition,  the  resources  of  the  612 
incorporated  and  169  unincorporated  state  banks  amounted  to  $1,- 
161,115,825  at  the  close  of  business  June  30, 1919,  exceeding  by  $60,- 
001,051  the  amount  as  reported  March  4,  and  $188,200,414  as  com- 
pared with  June  29,  a  year  ago. 

Total  deposits  June  30,  1919,  was  $1,008,592,455,  an  increase 
since  March  4,  of  $51,922,131,  and  an  increase  since  June  29,  1918, 
of  $171,729,401..  Of  this  amount  savings  deposits  amounted  to 
$465,780,177,  an  increase  of  $16,977,815  since  March  4,  and  an  in- 
crease as  compared  with  June  29,  1918,  of  $60,392,179.  Special 
deposits  on  Liberty  Loan  subscriptions  amounted  to  $9,578,296. 
United  States  deposits,  exclusive  of  postal  savings,  amounted  to 
$12,657,930,  or  a  decrease  of  $5,050,495  since  the  call  of  March  4. 

Loan  and  discounts  were  reported  at  $612,633,507,  an  increase 
as  compared  with  March  4,  of  $61,035,182  and  an  increase  of  $79,- 
744,396  as  compared  with  the  amount  reported  June  29,  a  year  ago. 
Loans  on  real  estate  amounted  to  $203,730,784,  an  increase  since 
March  4,  of  $6,254,042,  and  an  increase  as  compared  with  June  29, 
1918,  of  $2,251,132.  Unsecured  loans,  including  acceptances,  were 
reported  at  $206,260,562,  an  increase  over  March  4,  of  $20,767,449. 
The  proportion  of  loans  and  discounts  to  total  deposits  in  incorpor- 
ated state  banks  June  30,  was  60.86%  as  compared  with  57.4% 
March  4,  and  64.69%  June  29,  1918.  The  proportion  of  unsecured 
loans  was  19.43%  as  compared  with  18.25%  March  4,  and  22.56% 
June  29,  a  year  ago.  The  proportion  of  loans  on  real  estate  to  capi- 
tal, surplus  and  total  deposits  June  30,  was  18.58%  as  compared 
with  18.90%  on  March  4,  and  22.19%  as  compared  with  June,  a  year 
ago.  Since  March  4,  real  estate  loans  have  increased  over  $6,000,- 
000  and  unsecured  loans  and  acceptances  nearly*  $21,000,000. 

United  States  bonds,  including  Liberty  Loan  Bonds,  held  June 
30,  1919,  exclusive  of  the  amount  carried  as  reserve,  amounted  to 
$117,368,500,  a  reduction  as  compared  with  March  4,  of  $13,357,451, 
but  an  increase  over  June  29,  1918,  of  $67,144,049. 

Total  bonds  and  securities  held  June  30,  amounted  to  $328,- 
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936,964.  The  ratio  of  total  bonds  held  to  total  deposits  in  incor- 
porated state  banks  June  30  was  33.6%. 

Amount  due  from  Reserve  and  other  banks  June  30,  was  $124,- 
560,650,  a  decrease  of  $8,890,048  as  compared  with  March  4,  but  an 
increase  as  compared  with  June  29,  a  year  ago,  of  $17,161,285. 

Gold  and  gold  certificates  amounted  to  $2,657,820,  showing  a 
decline  of  $354,464  since  March  4,  or  a  decrease  of  nearly  $2,000,000 
since  June  29,  1918. 

Silver,  currency  and  subsidiary  coin  amounted  to  $27,239,235 
June  30,  an  increase  of  $1,331,756  since  March  4,  and  an  increase  as 
compared  with  June,  1918,  of  $6,098,244.  The  amount  of  paper 
currency  held  by  the  banks  increased,  approximately  $1,600,000 
since  the  call  of  March  4. 

Total  reserve  held  in  incorporated  banks  on  June  30,  was  $121,- 
430,797,  a  decrease  of  $5,449,381  since  March  4,  but  an  increase  of 
$188,852  as  compared  with  June  29,  1918.  Their  surplus  reserve 
over  and  above  the  amount  required  on  June  30,  amounted  to  $31,- 
016,688,  a  decrease  as  compared  with  March  4  of  $11,010,871  and  a 
decrease  as  compared  with  June  29,  a  year  ago,  of  $23,750,015. 

Total  reserve  held  in  unincorporated  banks  on  June  30,  amount- 
ed to  $9,231,249,  a  decrease  as  compared  with  March  4,  of  $2,223,- 
405,  but  an  increase  as  compared  with  June  29,  a  year  ago,  of  $386,- 
215.  Their  surplus  reserve  over  and  above  the  amount  required  on 
June  30,  amounted  to  $2,621,611,  a  decrease  since  March  4,  of  $1,- 
809,343,  but  an  increase  as  compared  with  June  29,  a  year  ago,  of 
$116,166. 

Combined  surplus  reserve  held  in  incorporated  and  unicorpor- 
ated  banks  on  June  29,  over  and  above  the  amount  required,  was 
$33,638,299,  or  a  decrease  of  $12,820,214  since  the  call  of  March 
4.  Lawful  reserves  now  held  by  state  member  banks  of  the  federal 
reserve  system  amount  to  $17,781,923,  an  increase  since  March  4, 
of  $370,896. 

Bills  payable  and  rediscounts  on  June  30,  were  reported  at  $12,- 
672,071,  an  increase  of  $930,336  since  March  and  a  decrease  of  $67,- 
638  as  compared  with  June  29, 1918.  Bills  payable  and  rediscounts 
with  the  Federal  Reserve  bank  June  30,  amounted  to  $7,460,817  as 
compared  with  $7,382,981  March  4. 

Capital,  surplus  and  undivided  profits  in  incorporated  banks  on 
June  30,  amounted  to  $118,364,348,  an  increase  during  the  year  of 
$7,924,214. 


ATTORNEY  GENERAL 


Witnesses  Subpoenaed  to  Testify  Before  the  County  Auditor  as  In- 
heritance Tax  Appraiser,  Are  Entitled  to  Demand  the  Fees  Pre- 
scribed in  Section  3012  General  Code,  and  to  Have  Such  Fees  Paid 
by  the  Applicant  or  Other  Interested  Party  at  Whose  Instance 
They  Are  Summoned,  but  if  Sut^ioenaed  at  the  Instance  of  the 
County  Auditor,  the  County  Auditor  Himself  Must  Pay  the  Fees 
if  Demand  is  Made,  and  Such  Fees  May  be  Included  in  His  Ex- 
pense Account  Under  Section  5341  General  Code.  If  no  Demand 
is  Made,  the  Witness  Ixises  His  Right  to  Claim  Fees. 


No.  474— (Opinion  Dated  July  16,  1919). 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :    Receipt  of  your  letter  of  July  3,  is  acknowledge, 

requesting  the  opinion  of  this  department  as  follows : 

"Section  5341  of  the  new  inheritance  tax  law,  known  as 
amended  Senate  Bill  175,  empowers  the  county  auditor,  when 
directed  to  act  as  appraiser  in  inheritance  tax  proceedings,  to 
subpoena  and  compel  the  attendance  of  witnesses. 
Query :    How  are  said  witnesses  to  be  paid  ?" 

The  following  sections  of  the  General  Code,  as  amended  in  H. 
B.  No.  175,  may  be  quoted : 

"Sec.  5341.  The  county  auditor  shall  be  the  inheritance 
tax  appraiser  for  his  county.  *  *  *  Such  auditor  for  such 
purpose  is  hereby  authorized  to  issue  subpoenas  and  to  compel 
the  attendance  of  witnesses  and  the  production  of  books  and 
papers  before  him,  and  to  examine  such  witnesses  under  oath 
concerning  such  property,  the  value  thereof,  and  the  nature 
and  circumstances  of  the  succession.  Disobedience  of  such 
subpoena,  or  refusal  to  testify  on  such  examination  shall  be 
punished  as  a  contempt  of  the  probate  court.  The  county 
auditor  shall  report  his  findings  in  writing,  together  with  the 
depositions  of  the  witnesses  examined,  and  such  other  facts 
in  relation  thereto  as  the  probate  court  may  order.  *  *  ♦ 

The  fees  of  the  sheriff  or  other  officer,  serving  such  sub- 
poenas, and  the  actual  and  necessary  traveling  and  other  ex- 
penses incurred  by  the  county  auditor  in  making  the  appraise- 
ment shall  be  certified  by  the  county  auditor  on  suqh  report. 
If  the  probate  judge  finds  such  fees  and  expenses  to  be  cor- 
rect, he  shall  allow  such  fees,  and  so  much  of  such  expenses  as 
he  may  find  to  have  been  reasonable,  having  regard  to  the 
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amount  of  the  state's  share  of  the  taxes,   and  certify  the 
amount  so  allowed  for  each  on  the  order  fixing  the  taxes.  *  */' 

In  connection  with  the  above  quoted  provisions  of  the  inherit- 
ance tax  law,  the  following:  statutes  are  material : 

"Sec.  3012.  Each  witness  in  civil  causes  shall  receive 
the  following  fee:  *  *  *;  for  testifying  before  an  officer 
authorized  to  take  depositions,  under  a  subpoena,  seventy-five 
cents,  and  five  cents  for  each  mile  from  his  place  of  residence 
to  the  place  of  taking  depositions,  to  be  paid  on  demand  by  the 
party  at  whose  instance  he  is  summoned;  *  *  *." 

"Sec.  3011.  In  all  cases  not  specified  in  this  chapter,  each 
person  summoned  as  a  witness  shall  be  allowed  fifty  cents  for 
each  day's  attendance,  and  the  mileage  herein  specified.  When 
not  summoned,  each  person  called  upon  to  testify  in  a  cause 
shall  receive  twenty-five  cents." 

The  first  question  which  may  conveniently  be  considered  is  as 
to  whether  or  not  the  witness  testifying  before  the  county  auditor 
in  the  capacity  of  inheritance  tax  appraiser  is  a  "witness  in  a  civil 
cause."  In  this  connection  the  following  provisions  of  Sections 
6340,  et  seq.,  including  a  part  of  Section  5341  not  heretofore  quoted, 
may  be  considered. 

Section  5340  (as  amended  by  H.  B.  17)  : 

"The  probate  court  of  any 'county  of  the  state  having 
jurisdiction  (as  specified)  *  *  *  shall  have  jurisdiction  to 
hear  and  determhie  the  questions  arising  under  the  provisions 
of  this  subdivision  of  this  chapter,  *  *  *." 

"Sec.  5341.  ♦  ♦  ♦  The  probate  court,  upon  its  own  motion 
may,  or  upon  the  application  of  any  interested  person,  *  ♦  ♦ 
shall  by  order  direct  the  county  auditor  to  fix  the  actual 
market  value  of  any  property  the  succession  to  which  is  sub- 
ject to  the  tax  levied  by  this  subdivision  of  this  chapter. 
Such  auditor  shall  forthwith  give  notice  by  mail  to  all  persons 
known  to  him  to  have  a  claim  or  interest  in  the  property  to 
be  appraised,  ♦  *  *,  of  the  time  and  place  when  he  will  ap- 
praise such  property.  He  shall  at  such  time  and  place  ap- 
praise the  same  ♦  *  *.  The  county  auditor  shall  report  his 
findings  *  ♦  *  in  duplicate;  one  copy  thereof  shall  be  filed 
with  the  probate  court.  *  *  */» 

"Sec.  5345.  From  the  report  of  appraisal  and  other  evi- 
dence relating  to  any  such  estate  before  the  probate  court, 
such  court  shall  forthwith  upon  the  filing  of  such  report,  by 
order  *  *  *  find  and  determine,  as  of  course,  the  actual 
market  value  of  all  estates,  the  amount  of  taxes  to  which  the 
succession  or  successions  thereti5  are  liable,  the  successors  and 
legal  representatives  liable  therefor;  and  the  townships  or 
municipal  corporations  in  which  the  same  originated.  *  *  *. 
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Thereupon  the  judge  of  such  court  shall  immediately  give 
notice  of  such  order  ♦  ♦  *•" 

"Sec.  5346.  ♦  ♦  *  any  person  dissatisfied  with  the  ap- 
praisement and  determination  of  taxes,  may  file  exceptions 
thereto  in  writing  with  the  probate  court  within  sixty  days 
from  the  entry  of  the  order,  ♦  ♦  ♦.  The  probate  court  shall 
thereupon  by  order  fix  a  time  ♦  *  ♦  for  the  hearing  of  such 
exceptions,  ♦  ♦  ♦.  Upon  the  hearing  of  such  exceptions,  said 
court  may  make  such  order  as  to  it  may  seem  just  and  proper 
in  the  premises.  *  *  *." 

''Sec.  5347.  At  the  expiration  of  such  period  of  sixty 
days  *  *  *  the  probate  judge  shall  make  and  certify  to  the 
county  auditor  a  copy  of  the  order  provided  for  in  Section 
5345  of  the  General  Code.  *  *  ♦• 

The  county  auditor  shall  thereupon.  *  *  *  make  a  charge 
based  upon  such  order  and  certify  a  duplicate  thereof  to  the 
county  treasurer  who  shall  collect  the  taxes  so  charged." 

"Sec.  5348.    An  appeal  may  be  taken  by  any  party,  *  *." 

"Sec.  5348-3.  If,  after  the  expiration-  of  three  months 
from  the  accruing  of  any  tax  under  this  subdivision  of  this 
chapter,  such  tax  shall  remain  unpaid,  the  auditor  of  state 
shall  notify  the  prosecuting  attorney  ♦  ♦  ♦.  Such  prosecuting 
attorney  shall  thereupon  apply  to  the  probate  judge  in  the 
name  of  the  county  auditor  on  behalf  of  the  state  for  a  trans- 
cript of  the  order  fixing  the  tax.  Such  transcript  shall  be 
filed  in  the  office  of  the  clerk  of  the  common  pleas  court  of 
the  county,  and  the  same  proceedings  shall  be  had  with  re- 
spect thereto  as  are  provided  by  Section  11659  of  the  General 
Code  with  respect  to  transcripts  of  judgments  rendered  by 
justices  of  the  peace  and  mayors,  ♦  *  *." 

"Sec.  5384-4.  The  prosecuting  attorney  shall  represent 
the  county  auditor  of  his  county  in  his  capacity  as  inherit- 
ance tax  appraiser  when  called  upon  him  for  that  purpose. 
He  shall  also  represent  the  interests  of  the  state  in  any  and 
all  proceedings  under  this  subdivision  of  this  chapter.  *  *." 

It  is  clear  that  the  proceeding  for  the  assessment  of  the  tasf 
is  intended  to  be  judicial  in  character.  It  is  true  that  it  is  ex 
parte,  but  this  is  the  case  with  many  proceedings  of  the  probate 
court.  It  will  be  noticed  that  the  statute  relating  to  witness  fees 
is  not  limited  in  its  scope  to  "civil  actions''  in  the  technical  sense, 

but  that  it  apparently  extends  to  all  judicial  proceedings  not  crimi- 
nal in  character.  Section  3011  General  Code,  which  would  cover 
the  case  if  Section  6012  did  not,  evidently  includes  non-judicial  in- 
vestigations. 

The  county  auditor  acts  as  an  officer  of  the  probate  court  in 
exercising  his  function  as  inheritance  tax  appraiser,  sustaining  sub- 
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stantially  the  same  relation  to  that  court  as  a  referee  or  a  master 
commissioner  misrht  sustain  to  a  court  of  common  pleas.  At  the 
same  time  he  is  a  public  officer  whose  duty  it  is  to  represent  the 
interests  of  the  state.  He  is  authorized  and  empowered  to  sub- 
poena witnesses  and  this  he  may  do  upon  his  own  motion,  in  an  ef- 
fort to  get  at  the  circumstances  and  value  of  the  succession,  or  on 

the  precipe  of  the  applicant  at  whose  instance  the  appraisement  is 
made,  or  other  party.  Such  party,  in  causing  witnesses  to  be  sub- 
poenaed, would  stand  in  the  position  of  a  party  within  the  meaning 
of  Section  3012  General  Code. 

Thus  far,  then  it  is  the  opinion  of  this  department  that  wit- 
nesses subpoenaed  to  testify  before  the  coimty  auditor  as  inherit- 
lance  tax  appraiser  are  entitled  to  demand  the  fees  prescribed  in 
Section  3012  General  Code,  and  to  have  such  fees  paid  by  the  appli- 
cant or  other  interested  party  at. whose  instance  they  are  sum- 
moned ;  but  if  sumiboned  at  the  instance  of  the  county  auditor,  the 
county  auditor  himself  must  pay  the  fees,  if  demand  is  made.  If 
no  demand  is  made,  the  witness  loses  his  right  to  claim  fees  under 
Section  3012,  for  that  section,  in  so  far  as  it  relates  to  testi- 
mony before  an  officer  authorized  to  take  depositions  (and  the 
county  auditor  is  such  an  officer),  does  not  provide  that  witness 
fees  be  taxed  in  the  costs. 

If  the  county  auditor  at  his  own  instance  has  caused  witnesses 
to  be  summoned  and  has  paid  their  fees,  he  has  thereby  incurred 
an  expense  for  which,  subject  to  the  allowance  of  the  probate  judge, 
he  is  entitled  to  re-imbursement  under  the  last  paragraph  of  Sec- 
tion 5341  General  Code,  as  first  above  quoted. 

It  is  believed  that  the  foregoing  fully  covers  your  question. 
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Stoltz,  et  al  vs.  Carroll,  Administratrix,  et  al. 
Richards,  administrator,  vs.  Carroll,  administratrix,  et  al. 
Error — ^Incompetent  Evidence  Admitted  in  Chancery  Hearing — 
Uniform  Transfer  Act— Sections  8673-1  to  8673-7,  General  Code 
— Apply  to  Trustees,  Executors  and  Fiduciaries,  When — Stock 
Certificate  Endorsed  in  Blank — ^Eh^esumption  as  to  Ownership— 
Where  Endorser  Receives  Dividends  and  Votes  Stock — ^But  Cer- 
tificate in  Possession  of  Another. 


1.  It  is  error  for  a  court  in  the  hearing  of  a  chancery  cause  to  admit  in- 
competent evidence,  especially  where  it  bases  its  judgment  in  part  upon  such 
incompetent  evidence. 

2.  The  provisions  of  Section  8673-1  to  8673-7,  inclusive,  General  Code, 
known  as  the  unifoml  transfer  act,  apply  to  trustees,  executors,  administrators 
and  other  fiduciaries,  where  the  validity  of  the  transfer  is  not  dependent  upon 
the  indorsement  or  assignment  of  such  trustee,  executor,  administrator  or 
other  fiduciary. 

3.  M.  indorses  his  certificate  of  stock  in  blank.  Three  years  later  it  is 
found  among  the  effects  of  P-,  recently  deceased,  who  has  never  had  it  trans- 
ferred to  himself  on  the  books  of  the  company  and  who  during  all  that  time 
has  knowingly  permitted  M.  to  vote  the  stock,  draw  the  dividends  and  enjoy 
the  privileges  and  benefits  of  an  owner:  Held,  Such  conduct  on  the  part  of 
P.  is  inconsistent  with  absolute  ownership,  and  the  presumptioh  of  ownei^ip 
that  otherwise  would  have  arisen  from  such  possession  and  indorsement  is 
thereby  overcome. 


Nos.  16108  and  16110— (Decided  April  2,  1919.) 

Error  to  the  Court  of  Appeals  of  Crawford  county. 

The  Ohio  Locomotive  Crane  Company  was  incorporated  in  1909, 
with  a  capital  stock  of  $15,000,  divided  into  150  shares  of  $100 
each.  There  were  five  incorporators,  of  whom  were  Patrick  J.  Car- 
roll and  Maurice  E.  Carroll. 

The  stock  was  all  subscribed  for  by  the  incorporators  in  equal 
proportions  and  certificates  for  thirty  shares  issued  to  each. 

The  five  stockholders  elected  themselves  directors,  Patrick  J. 
Carroll  was  elected  president  and  served  in  that  capacity  and  as  di- 
rector to  the  date  of  his  death,  which  occurred  on  January  20, 1916. 
Maurice  E.  Carroll  was  elected  treasurer  and  served  in  that  capa- 
city and  as  director  to  the  date  of  his  death,  which  occurred  on 
February  22,  1916. 

On  April  18,  1912,  The  Carroll  Foundry  &  Machine  Company, 
of  which  Patrick  J.  Carroll  was  a  heavy  stockholder,  and  Maurice 
E.  Carroll  a  comparatively  small  stockholder,  issued  a  check  to  Pat- 
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rick  J.  Carroll  for  $4000,  which  cheek  was  cashed  in  March,  1913, 
by  The  Locomotive  Crane  Company. 

Upon  the  death  of  Patrick  J.  Carroll  the  certificate  for  30  shares 
of  locomotive  crane  stock,  issued  to  and  carried  on  the  books  of  the 
company  in  the  name  of  Maurice  E.  Carroll,  was  found  in  the  safety 
deposit  box  of  Patrick  J.  Carroll,  in  an  envelox)e  together  with  the 
stock  of  Patrick  J.  Carroll  in  said  company,  marked  "Ohio  Locomo- 
tive Crane,*'  said  certificate  being  indorsed  in  blank  by  M.  E.  Car- 
roll, the  indorsement  bearing  the  date  of  May  3,  1913. 

This  certificate  was  afterwards  delivered  to  Maurice  E.  Carroll 
by  Robert  Carroll,  the  minor  son  of  Patrick  J.  Carroll,  and  passed 
from  his  possession  to  one  C.  Fred  VoUmer,  while  Maurice  E.  Car- 
roll was  irrational  and  on  his  death-bed.  After  the  death  of  Mau- 
rice E.  Carroll  the  certificate  passed  from  the  possession  of  VoUmer 
to  the  widow  of  Maurice  E.  Carroll,  and  from  her  to  A.  J.  Richards, 
administrator  with  the  will  annexed  of  the  estate  of  Maurice  E. 
Carroll,  who  sold  it  at  its  appraised  value,  as  a  part  of  the  assets  of 
the  estate  of  Maurice  E.  Carroll,  to  Albert  G.  Stoltz,  acting  for  him- 
self, W.  H.  Picking  and  Charles  Gallinger,  the  said  administrator, 
Stoltz,  Picking  and  Gallinger  being  wholly  ignorant  of  the  fact 
that  the  said  stock  had  ever  been  in  i)ossession  of  Patrick  J.  Car- 
roll, or  that  the  estate  of  Patrick  J.  Carroll  claimed  ownership  or 
interest  therein. 

After  said  sale,  this  action  was  instituted  in  the  court  of  com- 
mon pleas  of  Crawford  county  by  Phoebe  S.  Carroll,  as  administra- 
trix of  the  estate  of  Patrick  J.  Carroll,  deceased,  against  The  Ohio 
Locomotive  Crane  Company,  .Albert  G.  Stoltz,  W.  H.  Picking, 
Charles  Gallinger,  and  A.  J.  Richards,  as  administrator  with  the 
will  annexed  of  the  estate  of  Maurice  E.  Carroll,  deceased,  to  en- 
join said  company  from  transferring  said  stock  upon  its  books  to 
said  Stoltz,  Picking  and  Gallinger,  and  from  permitting  said  Stoltz, 
Picking  and  Gallinger  from  participation  in  the  management  and 
control  of  said  company,  and  to  require  said  company  to  transfer 
said  stock  to  said  administratrix,  and  to  enjoin  said  administrator 
from  disbursing  the  money  received  from  said  Stoltz  in  pasnnent 
therefor.    A  judgment  was  recovered  against  the  defendants. 

The  case  was  appealed  to  the  court  of  appeals  of  that  county, 
where  judgment  was  again  rendered  against  the  defendants  and  a 
separate  finding  of  facts  made,  which  finding  is  as  follows : 

''And  the  defendants  having  requested  a  finding  of  facts,  the 
court  find  the  same,  f roni  the  evidence,  to  be  as  follows : 
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2.  That  the  defendant,  The  Ohio  Locomotive  Crane  Company, 
is  a  corporation  organized  under  the  laws  of  the  state  of  Ohio,  hav- 
ing been  so  incorporated  and  organized  in  1909,  with  an  authorized 
capital  stock  of  $15,000.00  divided  into  150  shares  of  $100.00  each. 

"3.  That  said  capital  stock  was  subscribed  in  the  following 
mannter,  to-wit :  each  of  the  following  named  i)arties  at  the  time  of 
the  organization  of  said  company  subscribed  for  30  shares  of  the 
capital  stock  as  appears  by  the  corporation  book  of  said  corporation, 
to-wit :  P.  J.  Carroll,  M.  E.  Carroll,  C.  F.  Michael,  C.  S.  Rogers,  F. 
A.  Bell;  that  certificates  for  said  numbers  of  shares  were  issued 
Oct.  14,  1911,  in  the  name  of  each  of  said  parties,  signed  by  the 
president  and  secretary  of  said  corporation.  That  thereafter,  in 
the  year  1913,  the  said  F.  A.  Bell  sold  his  thirty  (30)  shares  therein 
to  P.  J.  Carroll,  C.  F.  Michaels  and  C.  Fred  VoUmer,  each  of  said 
parties  acquiring  ten  (10)  shares.  That  all  that  was  ever  paid  on 
the  certificate  for  thirty  (30)  shares  issued  in  the  name  of  M.  E. 
Carroll  (otherwise  known  as  Maurice  E.  Carroll)  was  paid  by  said 
P.  J.  Carroll  and  this  certificate  was  entered  upon  the  records  of  said 
corporation  in  the  name  of  said  M.  E.  Carroll,  and  he  appeared  on 
the  books  of  said  corporation  as  the  owner  thereof;  that  by  an 
agreement  between  P.  J.  Carroll  and  M.  E.  Carroll,  he,  M.  E.  Carroll, 
was  to  be  permitted  to  have  the  dividends  on  said  30  shares  during 
the  term  of  his  natural  life,  and  said  certificate  was  to  be  issued  in 
his  name  to  qualify  him  as  a  member  of  the  board  of  directors  and 
for  purposes  of  prestige,  and  if  he  was  able  to  pay  said  P.  J.  Car- 
roll therefor  he  was  to  have  the  title  thereto,  but  in  the  meantime 
the  title  and  ownership  was  to  remain  in  P.  J.  Carroll ;  M.  E.  Car- 
roll never  paid  for  the  same,  or  any  part  thereof,  that  on  the  third 
day  of  May,  1913,  said  Maurice  E.  Carroll,  made  an  absolute  trans- 
fer and  assignment  of  said  certificate  for  thirty  (30)  shares  of  said 
capital  stock  and  signed  his  name  on  the  back  of  said  certificate  in 
ink  to  a  form  which,  with  the  exceptions  of  the  date  and  names 
which  were  written  in  ink  is  in  printed  form  and  the  whole  reading 
(as  follows: 

*For  value  received hereby  sell,  assign  and  trans- 
fer unto shares  of  the  capital  stock  represented  by 

the  within  certificate,  and  do  hereby  irrevocably  constitute  and  ap- 
point   to  transfer  the  said  stock  on  the  books  of  the 

within  named  corporation  with  the  full  power  of  substitution  in  the 
premises.  (Signed)    M.  E.  Carroll. 

'Dated  May  3,  1913. 
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'In  presence  of  O.  L.  Bradley.' 

'That  he,  the  said  M.  E.  Carroll,  delivered  said  certificate  so  as- 
signed to  the  said  P.  J.  Carroll. 

''That  during  the  year  1913,  and  thereafter  to  the  death  of  P. 
J.  Carroll,  and  M.  E.  Carroll  in  the  year  1916,  the  board  of  direc- 
tors of  said  defendant  corporation  consisted  of  P.  J.  Carroll,  M.  E. 
Carroll,  C.  P.  Michaels,  C.  S.  Rogers,  and  C.  Fred  VoUmer.  That 
P.  J.  Carroll  was  the  president  of  said  corporation  from  the  date 
of  its  organization  until  his  death,  January  20,  1916,  and  during 
said  time  C.  F.  Michaels  was  the  secretary  thereof  and  M.  E.  Car- 
roll was  the  treasurer  thereof  until  his  death,  which  occurred  Feb- 
ruary 22,  1916;  that  on  February  10,  1916,  C.  F.  Michaels  became 
president  and  C.  Fred  VoUmer  became  secretary  of  said  corporation. 

"4.  That  after  the  third  day  of  May,  1913,  being  the  date  that 
M.  E.  Carroll  signed  said  transfer  on  the  back  of  said  certificate, 
P.  J.  Carroll,  did  not  have  the  same  transferred  to  himself  upon 
the  books  of  said  company,  but  retained  possession  thereof  and  de- 
posited the  same  with  his  personal  effects  in  his  safety  deposit  box 
at  the  First  National  Bank  of  Bucyrus,  Ohio,  where  said  certificate 
was  held  and  retained  by  said  P.  J.  Carroll,  until  his  death. 

"That  a  few  days  following  the  death  of  said  P.  J.  Carroll,  said 
safety  deposit  box  was  unlocked  by  Charles  J.  Strawbridge,  a 
brother-in-law  of  said  P.  J.  Carroll  together  with  Robert  Carroll,  his 
son,  aged  nineteen  years,  and  C.  Fred  Vollmer,  and  an  examination 
made  of  its  contents  for  the  purpose  of  ascertaining  whether  or'  not 
said  P.  J.  Carroll  had  left  a  will  therein ;  that  at  said  time  said  cer- 
tificate for  thirty  (30)  shares  of  the  capital  stock  of  the  Ohio  Loco- 
motive Crane  Company  was  found  in  said  box  by  said  parties,  to- 
gether with  other  certificates  of  stock  in  various  corporations,  and 
other  valuable  papers,  with  a  rubber  around  the  same  and  enclosed 
in  one  parcel  and  marked  thereon  'property  of  P.  J.  Carroll.'  That 
in  the  same  box  at  the  same  time  were  certain  papers  and  stock 
certificates  of  M.  E.  Carroll,  together  with  an  insurance  policy,  real 
estate  deeds,  a  deed  executed  to  Pearl  Carroll,  a  promissory  note  be- 
longing to  her,  and  certain  other  papers  of  M.  E.  Carroll,  all  of 
which  were  in  a  separate  package  from  the  papers  of  P.  J.  Carroll, 
as  herein  described  and  said  separate  package  had  written  thereon 
the  words  'property  of  M.  E.  Carroll.' 

"That  said  safety  deposit  box  could  only  be  unlocked  by  the 
use  of  two  keys  one  of  which  was  held  by  and  controlled  by  P.  J. 
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Carroll  at  and  before  the  date  of  his  death,  and  the  master  key 
thereto  was  held  by  said  First  National  Bank. 

^'5.  That  within  a  day  or  two  thereafter  said  safety  deposit  box 
had  been  examined,  for  the  purpose  as  stated,  by  the  parties  named, 
it  and  the  contents  thereof  were  again  inspected  by  the  same  parties 
for  the  purpose  of  discovering  whether  or  not  said  P.  J.  Carroll,  then 
deceased,  had  any  life  insurance  policies  therein ;  that  at  the  time 
of  said  inspection,  said  papers  and  said  certificate  of  stock  for  30 
shares  in^the  defendant  company,  were  found  in  the  same  condi- 
tion as  hereinbefore  stated. 

'That  about  two  weeks  after  the  death  of  said  P.  J.  Carroll,  the 
said  M.  E.  Carroll  requested  Robert  Carroll,  then  nineteen  years  of 
age,  to  obtain  the  key  and  unlock  the  safety  box  and  obtain  for  him 
the  certificate  for  the  30  shares  in  question,  for  the  purpose  of  him, 
the  said  M.  E.  Carroll,  examining  the  same.  That  thereupon  said 
Robert  Carroll,  without  the  knowledge  or  consent  of  his  mother, 
Phoebe  S.  Carroll,  plaintiff  in  this  action,  obtained  the  same  and  de- 
livered it  to  M.  E.  Carroll,  who  was  his  uncle,  and  who  retained  pos- 
session thereof  for  several  days  after  which  the  certificates  passed 
into  the  possession  of  C.  Fred  Vollmer  who  had  the  same  at  the  time 
of  the  death  of  Maurice  E.  Carroll. 

"That  on  the  twenty-second  day  of  February,  1916,  said  M.  E. 
Carroll  died;  and  on  or  about  March  1,  1916,  said  certificate  was 
placed  by  Pearl  Carroll,  widow  of  Maurice  E.  Carroll,  who  after  the 
death  of  Maurice  E.  Carroll  received  the  certificate  from  C.  Fred 
Vollmer,  as  having  been  among  the  papers  of  M.  E.  Carroll,  in  a 
safety  deposit  box  in  the  Bucyrus  City  Bank,  where  the  same 
remained  until  about  March  8,  1916. 

"6.  That  on  said  March  8,  1916,  the  defendant,  A.  J.  Richards, 
was  appointed  administrator  of  the  estate  of  M.  E.  Carroll,  and  said 
certificate  was  delivered  to  said  administrator  with  other  papers 
and  property  belonging  to  M.  E.  Carroll,  and  the  same  was  there- 
after listed  by  said  administrator  among  the  assets  of  the  estate 
of  M.  E.  Carroll,  and  the  same  was  appraised  by  the  appraisers 
thereof  in  the  sum  of  $9000.00. 

"7.  That  a  few  days  after  the  death  of  M.  E.  Carroll,  Robert 
Carroll  informed  his  uncle  Charles  J.  Strawbridge,  a  brother  of  the 
plaintiff  herein,  that  he  had  taken  said  certificates  for  30  shares 
from  his  father's  safety  deposit  box  and  had  delivered  the  same 
over  to  his  uncle,  M.  K  Carroll,  and  was  told  by  said  Strawbridge 
that  he  should  not  have  done  so  as  it  belonged  to  his  father,  and 
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immediately  thereupon  Robert  Carroll  called  upon  C.  Fred  VoUmer, 
who  was  the  secretary  of  The  Ohio  Locomotive  Crane  Company, 
and  at  that  time  still  had  possession  of  said  certificate,  and  informed 
him  that  the  certificate  belonged  to  the  estate  of  his  father  and 
demanded  the  same  of  him  but  the  same  was  not  delivered  to  him 
by  the  said  C.  PYed  Vollmer. 

''8.  That  the  said  M.  E.  Carroll,  died,  leaving  a  last  will  naming 
Patrick  J.  Carroll  as  executor  which  was  duly  probated,  and  left 
surviving  him  his  widow  Pearl  Carroll,  but  no  child  of  said  mar- 
riage; that  by  his  will  be  bequeathed  to  his  several  sisters,  $13,- 
000.00  with  remainder  of  his  estate  to  his  widow  absolutely,  and 
further  provided  in  his  will  that  his  executor  Patrick  J.  Carroll 
should  sell  so  much  of  his  estate  as  was  necessary  to  pay  said 
legacies,  and  should  be  given  such  time  within  which  to  make  sale 
as  should  be  to  the  best  interests  of  his  estate ;  that  Pearl  Carroll, 
his  widow,  elected  not  to  take  under  his  will.  That  on  March  14, 
1916,  an  inventory  and  appraisement  was  made  of  his  estate  and  ^ 
the  certificate  for  thirty  shares  of  stock  in  question  and  a  dividend 
check  of  $900  to  M.  E.  Carroll  was  appraised  as  the  property  and 
(assets  of  ihe  estate  of  M.  E.  Carroll,  and  on  March  20,  said  inven-  • 
tory  was  filed  in  the  Probate  Court  and  approved  by  it. 

"9.  That  Phoebe  S.  Carroll,  the  widow  of  P.  J.  Carroll,  on  Jan^ 
uary  25,  1916,  was  appointed  administratrix  of  his  estate,  and  on 
February  4,  following,  an  inventory  and  appraisement  of  his  estate 
was  made,  and  forty  shares  of  stock  of  said  The  Ohio  Locomotive 
Crane  Company  was  appraised  as  part  of  his  estate,  together  with 
a  dividend  check  of  $1200.00  declared  on  said  stock,  and  on  March 
11,  1916,  said  inventory  was  filed  in  the  Probate  Court  by  the  plain- 
tiff herein ;  that  C.  Fred  Vollmer,  while  the  secretary  of  The  Ohio 
Locomotive  Crane  Company,  was  also  one  of  the  appraisers  of  each 
of  said  Carroll  estates. 

"10.  That  on  the  first  day  of  July,  1916,  the  defendant,  A.  *T. 
Richards,  as  administrator  of  the  estate  of  M.  E.  Carroll,  filed  an 
application  in  the  Probate  Court  of  Crawford  county,  Ohio,  wherein 
he  had  been  appointed,  and  qualified  as  administrator  for  authority 
to  seU  said  30  shares  of  stock,  as  the  property  of  M.  E.  Carroll, 
deceased,  for  cash,  at  not  less  than  the  appraised  value  thereof, 
to-wit,  $9000.00  at  private  sale.  That  on  the  same  date,  the  Pro- 
bate Court  made  an  order,  of  which  the  following  is  a  part : 

'On  due  consideration  thereof,  the  court  finds  from  the  evi- 
dence that  it  will  be  to  the  advantage  and  best  interests  of  said 
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estate  to  so  sell  and  transfer  said  stock  at  private  sale  for  cash  at 
not  less  than  the  full  appraised  value  thereof,  to-wit,  $9000.00 ;  and 
the  court  finds  from  the  evidence  that  the  widow  of  said  decedent. 
Pearl  Carroll,  who  is  entitled  to  the  remainder  of  the  estate  of 
deceased,  under  his  last  will  has  consented  to  a  sale  of  said  stock 
by  said  administrator  upon  the  terms  aforesaid,  and  further  finds 
that  said  estate  is  perfectly  solvent. 

*It  is  therefore  considered  and  ordered  by  the  court  that  said 
administrator  be  and  he  hereby  is  authorized  and  directed  to  sell 
and  transfer  said  shares  of  stock  at  not  less  than  the  full  appraised 
value  thereof,  for  cash,  and  that  he  retain  the  proceeds  in  his  hands 
to  abide  the  further  order  of  the  court,  respecting  the  same. 

(Signed)  Amos  Keller,  P.  J.' 

^That  on  the  said  first  day  of  July,  1916,  the  certificate  for  30 
shares  of  stock  in  question  was  attempted  to  be  sold  by  said  Rich- 
ards, administrator,  and  delivered  to  the  defendant,  A.  G.  Stoltz, 
who  acting  for  himself  and  the  defendants  Picking  and  Gallinger 
at  the  appraised  value  of  $9,000.00  in  cash,  that  said  amount  yrss 
paid  by  said  A.  G.  Stoltz  and  the  certificate  representing  said  30 
,  shares  was  delivered  to  the  said  A.  G.  Stoltz.  That  it  was  not 
assigned  on  the  back  thereof  by  said  Richards,  administrator ;  that 
said  attempted  sale  by  said  administrator  was  not  reported  to  the 
Probate  Court,  nor  was  said  attempted  sale  ever  confirmed;  that 
the  name  of  the  purchaser  or  purchasers  were  not  inserted  in  the 
certificate;  that  that  said  sum  of  $9000.00  was  at  the  time  of  the 

commencement  of  this  action,  to  wit,  on  the day  of  July, 

1916,  and  still  is  retained  by  the  said  A.  J.  Richards,  administrator 
aforesaid. 

"11.  That  after  the  president  and  secretary  of  the  defendant 
corporation.  The  Ohio  Locomotive  Crane  Company,  had  notice  of 
the  claim  of  ownership  and  right  of  possession  of  the  estate  of  P.  J. 
Carroll,  to  the  certificate  for  30  shares  aforesaid,  the  defendant, 
A.  G.  Stoltz,  delivered  the  said  certificate  to  the  defendant  C.  F. 
Michaels  president  of  the  Ohio  Locomotive  Crane  Company,  who 
attempted  to  cancel  the  same  across  the  face  thereof,  and  issued  at 
the  direction  of  the  defendant,  A.  G.  Stoltz,  three  certificates  for 
ten  shares  each,  one  to  the  defendant,  A.  G.  Stoltz,  one  to  the 
defendant,  W.  H.  Pickering,  and  one  to  the  defendant,  Charles  Gal- 
linger. That  said  Pickering  and  Gallinger  paid  to  said  Stoltz  for 
their  respective  certificates  for  ten  shares  each  the  sum  of  $3000.00 ; 
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that  said  three  10-shares  certificates  were  signed  by  the  president 
of  said  defendant  corporation,  C.  F.  Michaels,  but  the  secretary  of 
said  corporation,  C.  Fred  Vollmer,  defendant  herein,  refused  to  sign 
the  same,  and  the  same  were  not  signed  by  him  or  by  anyone  in 
his  place  and  stead,  and  said  certificates  for  ten  shares  each  were 
not  delivered  to  the  defendants  until  after  notice  of  claim  of  owner- 
ship of  estate  of  P.  J.  Carroll. 

''12.  That  said  Stoltz,  Picking  and  Gallinger  at  the  time  of  the 
attempted  purchase  of  said  several  certificates  of  stock,  relied  only 
on  the  order  of  sale  made  by  the  Probate  Court  of  Crawford  county, 
Ohio,  given  to  A.  J.  Richards,  administrator  aforesaid,  to  sell  said 
stock,  .and  the  inventory  and  appraisement  of  said  estates  and  their 
conduct  and  attempted  purchases  were  not  influenced  in  any  man- 
ner or  degree  by  any  of  the  acts  or  declarations  of  Patrick  J.  Car- 
roll  during  his  lifetime;  and  the  court  finds  that  all  such  acts  and 
declarations  of  P.  J.  Carroll  harmonize  with  the  arrangement  or  un- 
derstanding between  P.  J.  and  M.  E.  Carroll  made  and  maintained 
the  time  they  both  were  alive,  as  hereinbefore  set  forth. 

"13.  That  prior  to  the  attempted  purchase  of  said  certificate 
for  30  shares  from  said  defendant,  A.  G.  Stoltz,  caused  an  investi- 
gation to  be  made  of  the  records  of  the  Probate  Court  of  Crawford 
county,  Ohio,  by  the  defendant,  Charles  Gallinger,  acting  as  his 
attorney ;  also  an  investigation  was  made  by  said  attorney  prior  to 
said  sale,  of  the  corporate  books  of  the  defendant  corporation.  A 
report  was  made  by  Charles  Gallinger  to  said  Stoltz  that  said  certi- 
ficate had  been  regularly  issued  and  in  his  opinion  the  title  and  pos- 
session was  in  M.  E.  Carroll  and  his  estate,  and  that  the  proceedings 
in  Probate  Court  were  regular  and  correct. 

''14.  That  A.  J.  Richards,  administrator  at  the  time  of  attempt- 
ing to  make  sale  of  said  certificate  had  no  notice  or  knowledge  of  the 
removal  of  said  certificate  from  the  safety  deposit  box  of  Carroll, 
nor  did  said  Stoltz,  Picking  and  Gallinger  have  any  notice  or  knowl- 
edge of  the  removal  of  certificate  from  the  safety  box  of  said  P.  J. 
Carroll;  that  the  sale  so  attempted  to  be  made  by  said  A.  J.  Rich- 
ards, administrator,  was  without  any  title  thereto ;  that  no  excep- 
tions have  been  filed  to  the  inventory  and  appraisement  to  either  of 
said  Carroll  estates. 

"16.  That  the  plaintiff  as  administratrix  of  the  estate  of  P.  J. 
Carroll,  began  this  action  immediately  and  without  delay  after  ob- 
taining information  that  the  certificate  for  the  30  shares  of  said 
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capital  stock  was  claimed  by  any  one  to  belong  to  M.  E.  Carroll,  or 
his  estate." 

Mr.  Charles  Gallinger ;  Messrs.  Ho3rt,  Dustin,  Kelley,  McKeehan 
&  Andrews  and  Mr.  PYank  Davis,  Jr.,  for  plaintiffs  in  error  in  Cause 
No.  16108.. 

Mr.  Charles  F.  Schaber ;  Mr.  Smith  W.  Bennett  and  Mr.  Eklward 
J.  Myers,  for  defendants  in  error  in  Cause  No.  16108. 

Mr.  Edward  J.  Myers,  for  plaintiff  in  error  in  Cause  No.  16110. 

Mr.  Charles  F.  Schaber ;  Mr.  Smith  W.  Bennett  and  Mr.  Charles 
Gallinger,  for  defendants  in  error  in  Cause  No.  16110. 
Robinson,  J. 

The  finding  of  facts  by  the  court  of  appeals  is  challenged  here 
as  being  unsupported  by  any  evidence,  and  we  have  therefore  care- 
fully considered  the  whole  record. 

The  record  discloses  no  competent  evidence  tending  to  sup- 
port the  following,  or  finding  3,  "that  by  an  agreement  between 
P.  J.  Carroll  and  M.  E.  Carroll,  he,  M.  E.  Carroll,  was  to  be  permit- 
ted to  have  the  dividends  on  said  30  shares  during  the  term  of  his 
natural  life,  and  said  certificate  was  to  be  issued  in  his  name  to 
qualify  him  as  a  member  of  the  board  of  directors  and  for  purposes 
of  prestige,  and  if  he  was  able  to  pay  said  P.  J.  Carroll  therefor  he 
was  to  have  the  title  thereto,  but  in  the  meantime  the  title  and 
ownership  was  to  remain  in  P.  J.  Carroll ;  ♦  *  ♦  that  on  the  third 
day  of  May,  1913,  said  Maurice  E.  Carroll,  made  an  absbolute  trans- 
fer and  assignment  of  said  certificates  for  thirty  (30)  shares  of 
said  capital  stock.  ♦  ♦  *  That  he,  the  said  M.  E.  Carroll,  delivered 
said  certificate  so  assigned  to  the  said  P.  J.  Carroll." 

The  only  evidence  on  fhe  subject  was  by  the  witness  C.  Fred 
Vollnier,  who  is  thoroughly  discredited  by  his  own  conduct,  incon- 
sistent with  his  testimony.  He  expressed  his  mere  opinion  as  to 
what  occurred  between  Maurice  E.  Carroll  and  Patrick  J.  Carroll 
dn  this  occasion,  but  upon  being  pressed  by  the  court  admitted  that 
he  was  not  present  and  that  the  only  conversation  he  ever  had  with 
Maurice  E.  Carroll  with  reference  to  that  transaction  instead  of  be- 
ing an  admission  supporting  his  conclusion  was  the  direct  opposite. 

The  record  discloses  no  evidence  tending  to  support  the  fol- 
lowing, or  finding  4,  ''but  retained  possession  thereof  and  deposited 
the  same  with  his  personal  effects  in  his  safety  box  at  the  First  Na- 
tional Bank  of  Bucyrus,  Ohio,  where  said  certificate  was  held  and 
retained  by  said  P.  J.  Carroll,  until  his  death,''  except  that  the  certi- 
ficate, together  with  other  personal  effects  of  both  Maurice  E.  Car- 
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roll  and  Patrick  J.  Carroll,  was  found  after  the  death  of  Patrick  J. 
Carroll  in  the  safety  box  of  Patrick  J.  Carroll  at  said  bank,  to  which 
Patrick  J.  Carroll  carried  the  only  key. 

The  record  discloses  no  evidence  tending  to  support  the  follow- 
ing, of  finding  4,  ''that  at  said  time  said  certificate  for  thirty  (30) 
shares  of  the  capital  stock  of  the  Ohio  Locomotive  Crane  Company 
was  found  in  said  box  by  said  parties,  together  with  other  certifi- 
cates of  stock  in  various  corporations,  and  other  valuable  papers, 
with  a  rubber  around  the  same  and  enclosed  in  one  parcel  and 
marked  thereon  'property  of  .  J.  CaroU,' ''  the  evidence  being  that 
it  was  found  in  said  box  in  an  envelope  marked  "Ohio  Locomotive 
Crane,"  and  in  the  same  envelope  with  the  certificates  for  40  shares 
of  locomotive  crane  admittedly  belonging  to  Patrick  J.  Carroll ;  and 
the  evidence  is  in  conflict  as  to  the  certificates  for  the  stock  of  each 
in  The  Carroll  Foundry  &  Machine  Company  being  found  in  the 
same  envelope. 

The  following  of  finding  5,  "that  at  the  time  of  said  inspection, 
said  papers  and  said  certificate  of  stock  for  30  shares  in  the  defend- 
ant company,  were  found  in  the  same  condition  as  hereinbefore 
stated,"  is  equally  unsupported. 

We  are  unable  to  understand  the  reasoning  of  the  court  in  find- 
ing 12,  "that  said  Stoltz,  Picking  and  Galinger  at  the  time  of  the  at- 
tempted purchase  of  said  several  certificates  of  stocky  relied  only 
on  the  order  of  sale  made  by  the  Probate  Court  of  Crawford  county, 
Ohio,  given  to  A.  J.  Richards,  administrator  aforesaid  to  sell  said 
stock,  and  the  inventory  and  appraisement  of  said  estates  and  their 
conduct  and  attempted  purchases  were  not  influenced  in  any  man- 
ner or  degree  by  any  of  the  acts  or  declarations  of  Patrick  J.  Car- 
roll during  his  lifetime ;  and  the  court  finds  that  all  such  acts  and 
declarations  of  P.  J.  Carroll  harmonize  with  the  arrangement  or 
understanding  between  P.  J.  and  M.  E.  Carroll  made  and  maintained 
the  time  they  both  were  alive,  as  hereinbefore  set  forth,"  in  view  of 
the  conclusive  and  uncontradicted  evidence  that  Patrick  J.  Carroll 
had  notoriously  held  Maurice  E.  Carroll  out  to  the  world  as  the 
owner  of  this  stock,  all  of  which  had  come  to  the  knowledge  of  the 
plaintiffs  in  errors. 

The  record  discloses  finding  15,  "That  the  plaintiff  as  adminis- 
tratrix of  the  estate  of  P.  J  Carroll,  began  this  action  immediately 
and  without  delay  after  obtaining  information  that  the  certificate 
for  the  30  shares  of  said  capital  stock  was  claimed  by  anyone  to  be- 
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long  to  M.  E.  Carroll  or  his  estate,"  to  be  unsupported  by  any  evi- 
dence and  in  contradiction  of  the  evidence. 

We  are  of  opinion  that  many  of  the  errors  of  fact  appearing 
in  the  finding  are  due  to  the  failure  of  the  court  to  apply  and  en- 
force the  ordinary  rules  of  admission  and  rejection  of  evidence, 
upon  the  theory  that  the  cause  being  tried  to  a  court  learned  in  the 
law  it  would  not  be  prejudiced  by  the  introduction  of  incompetent 
evidence  and  in  the  consideration  thereof  would  be  influenced  by 
and  would  base  its  judgment  only  upon  the  evidence  which  after 
careful  deliberation  it  found  to  be  competent. 

The  finding  of  facts  in  this  case,  based  in  many  instances  upon 
incompetent  evidence,  proves  the  fallacy  of  the  theory.  There  is  no 
sound  logic,  nor  any  law,  which  authorizes  a  chancery  court  learned 
in  the  law  to  disregard  the  very  rules  of  admission  and  rejection  of 
evidence,  for  the  disregard  of  which  that  same  court  would  reverse 
the  judgment  of  a  justice  of  the  peace,  who  errs  not  from  inatten- 
tion and  inapplication  but  from  lack  of  knowledge.  The  salutary 
rules  of  admissibility  and  non-admissibility  of  evidence  are  just  as 
potent  in  a  chancery  court  as  in  a  law  court. 

The  suported  facts  reduced  to  esentials  then  are : 

1.  The  certificates  were  issued  to  Maurice  E.  Carroll,  and  with 
the  knowledge  and  consent  of  Patrick  J.  Carroll  were  so  carried  on 
the  books  of  the.  company,  and  all  rights  and  privileges  thereunder 
were  exercised  and  enjoyed  by  Maurice  E.  Carroll  during  his  life. 

2.  The  above  situation  was  advertised  to  the  world,  includiiig 
the  plaintiffs  in  error,  by  Patrick  J.  Carroll. 

3.  The  purchase  price,  $2000,  for  said  stock  was  paid  to  the 
company  by  Patrick  J.  Carroll. 

4.  Maurice  E.  Carroll  never  reimbursed  Patrick  J.  Carroll 
therefor. 

5.  The  certificate  for  the  30  shares  of  stock  issued  to  Maurice 
E.  CaroU  was  found,  indorsed  in  blank,  in  the  safety  deposit  box  of 
Patrick  J.  Carroll  at  the  time  of  Patrick's  death,  the  indorsement 
bearing  date  about  three  years  prior  thereto. 

6.  The  certificate  indorsed  in  blank  was  by  mistake  thereafter 
delivered  to  Maurice  E.  Carroll,  whose  administrator  sold  it  for 
value  to  the  plaintiffs  in  error  who  were  purchasers  in  good  faith 
without  notice  of  any  claim  thereto  of  the  state  of  Patrick  J.  Car- 
roll or  of  anyone  else. 

The  uniform  transfer  act  provides: 

"Sec.  8673-1.   §  1.  Title  to  a  certificate  and  to  the  shares  rep- 
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resented  thereby  can  be  transferred  only, 

"(a)  By  delivery  of  the  certificate  indorsed  either  in  blank  or 
to  a  specified  person  by  the  person  appearing  by  the  certificate  to  be 
the  owner  of  the  shares  represented  thereby.  *  *  * 

"Sec.  8678-5  §  5.  The  delivery  of  a  certificate  to  transfer  title 

in  accordance  with  the  provisions  of  Section  1  [G.  C.  §  6873-1],  is 
effectual,  except  as  provided  in  Section  7  [G.  C.  §  8673-7],  though 
made  by  one  having  no  right  of  possession  and  having  no  authority 
from  the  owner  of  the  certificate  or  from  the  person  purporting  to 
transfer  the  title. 

"Sec.  8673-6.  §  6.  The  indorsement  of  a  certificate  by  the  per- 
son appearing  by  the  certificate  to  be  the  owner  of  the  shares  rep- 
resented thereby  is  effectual,  except  as  provided  in  Section  7  [G.  C. 
§  8673-7] ,  though  the  indorser  or  transferrer ; 

"(a)  Was  induced  by  fraud,  duress  or  mistake,  to  make  the  in- 
dorsement or  delivery,  or 

"(b)  Has  revoked  the  delivery  of  the  certificate,  or  the  au- 
thority given  by  the  indorsement  or  delivery  of  the  certificate,  or 

"(c)  Has  died  or  become  legally  incapacitated  after  the  in- 
dorsement whether  before  or  after  the  delivery  of  the  certificate,  or 

"(d)  Has  received  no  consideration. 

"Sec.  8673-7.  §  7.  If  the  indorsement  or  delivery  of  a  cer- 
tificate, 

"  (a)  Was  procured  by  fraud  or  duress,  or 

"(b)  Was  made  under  such  mistake  as  to  make  the  indorse- 
ment or  delivery  inequitable;  or 

"If  the  delivery  of  a  certificate  was  made.  [  .  ] 

"(c)  Without  authority  from  the  owner,  or 

"(d)  After  the  owner's  death  or  legal  incapacity,  the  posses- 
sion of  the  certificate  may  be  reclaimed  and  the  transfer  thereof 
rescinded,  unless : 

"(1)  The  certificate  has  been  transferred"  to  a  purchaser  for 
value  in  good  faith  without  notice  of  any  facts  making  the  trans- 
fer wrongful,  or 

"(2)  The  injured  person  has  elected  to  wafve  the  injury,  or 
has  been  guilty  of  laches  in  endeavoring  to  enforce  his  rights. 

"Any  court  of  appropriate  jurisdiction  may  enforce  specifically 
such  right  to  reclaim  the  possession  of  the  certificate  or  to  rescind 
the  transfer  thereof  and,  pending  litigation,  may  enjoin  the  further 
transfer  of  the  certificate  or  impound  it.'' 

Applying  the  statute  to  the  instant  case,  Maurice  E.  Carroll 
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appeared  by  the  certificate  to  be  the  owner  of  the  shares  repre- 
sented thereby.  He  indorsed  it  in  blank  (Section  8673-1,  General 
Code). 

The  possession  and  the  right  of  possession  were  in  the  admin- 
istratrix of  the  estate  of  Patrick  J.  Carroll,  deceased,  who,  through 
her  agent,  delivered  it  to  Maurice  E.  Carroll  by  mistake  (Section 
8673-6,  General  Code.) 

Maurice  E.  Carroll,  having  possession,  but  not  the  right  of  pos- 
session, died,  and  his  administrator  delivered  the  certificate  to  the 
plaintiffs  in  error  (Section  8673-6,  Greneral  Code.) 

The  plaintiffs  in  error  were  purchasers  for  value  in  good  faith 
without  notice  of  any  facts  making  the  transfer  wrongful  (Section 
8673-7,  Greneral  Code.) 

It  is,  however,  strenuously  contended  by  the  defendant  in  er- 
ror Phoebe  S.  Carroll,  as  administratrix  of  the  estate  of  Patrick 
J.  Carroll,  deceased,  that  the  transfer  of  this  stock  is  without  the 
validif ying  effect  of  the  provisions  of  the  uniform  transfer  act,  for 
the  reasons  (1)  that  Section  8673-2  expressly  excludes  it,  and  (2) 
that  the  plaintiffs  in  error,  being  advised  that  Maurice  E.  Carroll 
was  dead  at  the  time  of  the  delivery  of  the  certificate,  did  not 
come  within  the  saving  provision  of  (d)  (1)  of  Section  8673-7, 
Greneral  Code. 

Section  8673-2  reads  as  follows : 

''Nothing  in  this  act  shall  be  construed  as  enlarging  the  powers 
of  an  infant  or  other  persons  lacking  full  legal  capacity,  or  of  a 
trustee,  executor  or  administrator,  or  other  judiciary,  to  make  a 
valid  indorsement,  assignment  or  power  of  attorney.'' 

It  deals  exclusively  with  the  power  of  an  executor,  etc.,  to 
make  a  valid  indorsement,  assignment  or  power  of  attorney.  Both 
the  word  ''indorsement"  and  the  word  "assignment''  as  used  in  this 
statute  contemplate  a  writing  passing  or  attempting  to  pass  title  or 
an  interest  therein,  'and  since  the  administrator  attempted  no  such 
indorsement  or  assignment  of  title  the  section  is  without  applica- 
tion to  this  case. 

The  fact  that  the  plaintiffs  in  error  had  knowledge  of  the  death 
of  Maurice  E.  Carroll,  and  were  thereby  put  upon  notice,  would  only 
be  such  notice  as  would  require  them  to  inquire  as  to  the  right  to 
sell  as  between  the  administrator  and  the  legatees  of  the  estate, 
and  is  met  by  their  investigation  of  the  proceedings  in  the  probate 
court  wherein  the  stock  was  appraised  and  returned  as  property  of 
the  estate,  wherein  an  application  for  an  order  to  sell  at  private 
sale  was  made,  and  wherein  an  order  was  issued  directing  the  ad- 
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ministrator  to  sell  at  private  sale  this  specific  property  at  the  ap- 
praisement, and  a  sale  made  to  them  according  to  the  terms  of  the 
order. 

The  fact  that  the  sale  was  never  confirmed  is  of  interest  to  the 
purchasers,  the  legatees,  and  the  administrator,  but  not  a  stranger 
to  that  proceeding  and  to  that  estate. 

It  must,  therefore,  follow  that  plaintiffs  in  error,  A.  G.  Stoltz, 
W.  H.  Picking,  and  Charles  Gallinger,  by  virtue  of  the  statutes 
hereinbefore  referred  to,  took  good  and  indefeasible  title  to  said 
stock. 

This  leaves  the  equities  in  the  fund  to  be  determined  between 
the  estates  of  Patrick  J.  Carroll  and  Maurice  E.  Carroll,  and  since 
the  court  below  based  upon  evidence  found  that  Patrick  J.  Car- 
roll had  paid  the  purchase  price  for  said  stock,  to-wit,  $2000,  for 
Maurice  E.  Carroll,  and  that  Maurice  E.  Carroll  had  never  reim- 
bursed  him  therefor,  and  since  that  court  found  from  the  evidence 
that  the  certificate  was  in  Patrick  J.  Carroll's  possession,  indorsed 
in  blank,  and  also  that  Patrick  J.  CaroU  for  approximately  three 
years  immediately  prior  to  his  death  had  permitted  Maurice  E. 
Carroll  to  exercise  and  enjoy  all  the  privileges  and  benefits  of  an 
owner,  and  since  the  record  is  silent  as  to  a  delivery  of  said  certifi- 
cate by  Maurice  E.  Carroll  to  Patrick  J.  Carroll,  the  logical  conclu- 
sion would  be,  not  that  Patrick  J.  Carroll  was  the  absolute  owner — 
else  Patrick  J.  Carroll  would  have  had  said  stock  transferred  to 
himself  upon  the  books  of  the  company  and  would  have  exercised 
and  enjoyed  the  privileges  of  ownership,  including  the  receiving  of 
dividends  and  the  voting  of  said  stock — ^but  that  he  had  only  a 
special  ownership  therein  and  that  ownership  did  not  extend  to 
such  ownership  as  would  allow  him  to  exercise  and  enjoy  the  privi- 
leges and  benefits  of  ownership. 

And,  having  recourse  again  to  the  finding  of  facts,  since  there 
is  no  evidence  of  any  agreement  between  Patrick  J.  and  Maurice  E. 
Carroll,  the  only  obligation  which  existed  between  them  was  the 
implied  obligation  of  Maurice  E.  Carroll  to  reimburse  Patrick  J.  Car- 
roll for  the  $2000  advanced  by  him  to  the  company  in  payment  of 
Maurice  E.  Carroll's  subscription  for  said  stock;  and  since  such 
reimbursement  was  never  made  the  reasonable  conclusion  must  be 
that  these  certificates  were  held  by  Patrick  J.  Carroll  as  a  pledge 
for  the  payment  of  said  sum ;  at  any  rate  equity  will  be  done  by  re- 
quiring such  payment  out  of  the  fund. 

The  judgment  of  the  court  below  will,  therefore,  be  reversed, 
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and  A.  J.  Richards,  as  administrator  de  bonis  non  with  the  will  an- 
nexed of  the  estate  of  Maurice  E.  Carroll,  deceased,  will  be  ordered 
to  pay  out  of  the  $9000  in  his  hands  from  the  sale  of  said  30  shares 
of  stock,  the  sum  of  $2000  with  interest  from  the  17th  day  of 
March,  1913,  to  Phoebe  S.  Carroll,  as  administratrix  of  the  estate 
of  Patrick  3.  Carroll,  deceased. 

Judgments  reversed  and  judgments  for  plaintiffs  in  error. 

Nicholas,  C.  J.,  Jones,  Matthias,  Johnson,  Donahue  and  Wana- 
maker,  JJ.,  concur. 
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NEW  CORPORATIONS 

Ohio  Shoemakers'  Co.,  Clevelandt 
$50,000.  John  Wenz,  Charles  Moria, 
Nicholas  Badnor,  Frank  Corso,  Nick 
Michael. 

Soistembilt  Homes  Co.,  Cleveland 
$250,000.  A.  F.  Counts,  W.  S.  Rymer, 
H.  B.  Malletto,  Robert  P.  King,  H.  W 
Ewin^. 

Eden  Homes  Co.,  Cleveland,  $45,000 
Frank  G.  Bnehler,  B.  I.  Cames,  H.  F 
Pack,  R.  D.  Burnett,  J.  A.  Nieding. 

Akron  Central  Bottling  Works,  Ak 
ron,  $10,000.  John  Kohler,  John  Lun 
der,  Adolf  Roseman,  Fred  J.  Meier 
John  J.  Grissing. 

Auxiliary  Engineering  Corporation 
of  America  Co.,  Toledo,  $50,000.  F.  E. 
McAfee,  E.  L.  Boyer,  M.  S.  Gibson,  G. 
R.  Gibson,  J.  Albert  McAfee. 

Standard  Motor  Car  Co.,  Gallon, 
$100,000.  G.  L.  Stiefel,  A.  J.  Freese,  F. 
E.  Firestone,  V.  L.  Frank,  J(  E.  Casey. 

Globe  Tool  ft  Engineering  Co.,  Day 
ton;  $20,000.  Henry  F.  Detzel,  Alvin 
E.  Sl^ively,  Alma  M.  Detzel,  Rose 
Shively,  John  H.  Shively. 

Country  Club  Co.,  OrrviUe;  $20,000. 
J.  P.  Waefler.  C.  Lj  Wiser,  J.  F.  Rerm, 
C.  F.  Kraft,  F.  E.  Welty. 

Wakefield  Co.,  Columbus;  $10,000 
Harry  G.  Wakefield,  Erhold  H.  Gun- 
ther,  Elmer  A.  Eichner,  Fred  L.  Whid- 
den,  Robert  C.  Byers.  (Real  estate  and 
insurance.) 

Homestead  Theater  Co.,  Cleveland; 
$25,000.  B.  I.  Brody,  S.  Schwartz,  Ju- 
lius A.  Schwartz,  M.  A.  Friedman 
Samuel  Horwitz. 

Lakewood  Fireproof  Storage  Co. 
Lakewood;  $10,000.  John  J.  Gund,  T. 
J.  Moffett,  N.  B.  Madden,  N.  B.  Mas- 
ten,  O.  E.  Schultz. 

Structural  Stamping  Co.,  Toungs- 
town;  $10,000.  C.  A.  Manchester,  J. 
C.  Argetsinger,  James  E.  Bennett,  G. 
M.  Haney,  B.  M.  Hobson. 

H.  C.  MoCall  Construction  Co.,  Co- 
lumbus; $100,000.  H.  C.  McCall.  A.  K 
McCall,  W.  S.  Westbrook,  Jack  T. 
Gougler,  Delia  Mellinger,  Minnie 
Westbrook. 

Cincinnati  Packing  Co.,  Cincinnati; 
$25,000.  Alfred  Mack,  Milton  Hurtig, 
M.  McKeman,  Hanrey  A.  Bchear,  Wil- 
liam H.  Peters.  677 


Radium  Paint  &  Materials  Co., 
Cleveland;  $50,000.  W:  R.  Winn,  E. 
M.  Bell,  L.  A.  Kujawski,  Z.  F.'  Porter 
H.  D.  Scharfeld. 

J.  Horace  Lytle  Co.,  Dayton;  $30,- 
000.  J.  Horace  Lytle,  G.  M.  Williams 
Vincent  K.  Hilton,  H.  V.  Lytle.  E.  D. 
Grimes.  (General  advertising.) 

Dover  Home  Building  Co.,  Dover; 
$100,000.  A.  W.  Davis,  E.  J.  Horn, 
W.  G.  Immel,  E.  F.  Seibert,  E.  J.  Vor- 
herr.  A.  C.  Marsh,  Joseph  Fried,  H. 
H.  Milar.  F.  P.  Bixler,  D.  Defenbacher, 
H.  W.  Streb. 

Fleegle  Rubber  Co.,  Akron;  $10,000 
G.  J.  Rossworm,  H.  F.  Reinhart,  C.  O. 
Fleegle.  P.  M.  Held,  M.  F.  Fleegle. 

Music  League  of  Akron  Co.,  Ak- 
ron; $1000.  Jerome  Dauby,  Earle  G. 
Killeen,  J.  B.  Huber,  A.  H.  Noah,  A. 
W.  Burnett. 

Sandusky  Blue  Limestone  Co.,  San- 
dusky, $30,000.  Clarence  Steffen,  Her- 
man Blnsack,  F.  J.  Leblicq,  M.  D..  E. 
J.  Rosino,  R.  H.  Shively. 

Sandusky  Underwear  Co.,  San- 
dusky; $15,000.  M.  M.  Jacobs,  James 
W.  Cookson.  G.  E.  Bisnette,  A.  K. 
Nier,  Joseph  G.  Pyle. 

Swanders  Farmers'  Elevator  Co., 
Swanders;  $40,000.  D.  W.  Tinger, 
William  W.  Davis,  G.  W.  Zedeker,  J. 
E.  Finkenbine,  L.  P.  Gross. 
'  Toledo  Candy  Co.,  Toledo:  $10  000. 
Harold  J.  Battes,  Harry  Maybe,  Har- 
old C.  Maybe,  Jennie  M.  Myers,  C.  A. 
Thatcher. 

The  National  Railways  Uniform  Co. 
Cleveland;  $200,000.    H.  C.  Jackson,  J. 

E.  Fuestos.  J.  E.  Beckwith,  T.  J.  Hart, 

F.  G.  North. 

The  Shaker  Rapid  Transit  Home 
Co.,  Cleveland;  $30,000.  R.  S.  Dunn- 
ing, H.  Naylor,  May  T.  Mazanec,  J.  A. 
Brune,  D.  A.  Adams. 

The  Lewis  Co.,  Cleveland;  $60,000. 
M.  E.  Lewis,  Samuel  Felsman.  H.  H. 
Felsman,  Jack  Lewis,  J.  J.   Cohenm. 

The  Victory  Drug  A  Medicine  Co. 
Columbus;  $10,000.  A.  M.  Davis,  M. 
E.  Davis,  Glenn  L.  Henderson,  A.  J. 
Slay,  Gladys  Slay. 

The  Ohio  Central  Oil  &  Gab  Co.. 
Massillon;  $125,000.     W.  F.  Lyon,  W. 
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L.   McKeen,  F.  A.  Pelsgarber,  D.  A. 
Fisher,  J.  W.  Zinsmaster. 

The  Master  Transit  Co.,  New  Phila- 
delphia; $15,000.  J.  C.  McCoy,  Flor- 
ence B.  McCoy,  J.  M.  Sheeley,  Cora  C. 
Sheeley,  H.  C.  Lorenze. 

The  Industrial  Finance  Co.,  Cleve- 
land; 110,000.  E.  C.  Wolfe,  V.  L. 
Lightner,  H.  U  Deibel,  A.  J.  Pejsa, 
G.  E.  Morgan. 

The  Harbutt  Realty  Co.,  Cleveland; 
$25,000.  E.  R.  H.  Charpentier,  A.  H. 
Hummel,  P.  A.'  Stratton,  R.  J.  Doyle. 
William  M.  Butts. 

The  Oberting  Motors  Co.,  Cleveland; 
$300,000.  G.  C.  Maul,  J.  W.  Oberting 
William  Ehrhardt,  C.  William  Wahl. 
Earl  Ulrich. 

The  Zanesville  Rotary  Tire  Service 
Co.,  Zanesville;  $10,000.  C.  W.  Bry- 
son.  C.  H.  Parr,  H.  W.  Bash,  B.  Grif- 
fith. E.  O.  Stems. 

The  Neff  Lumber  Co.,  Nelfs;  $30,- 
000.  Alex.  Neff,  Andrew  T.  Neff,  N. 
B.  NefT,  E.  McFarland,  H.  A.  Neff. 
J.  F.  "Mellott. 

The  Alexander  Neff  House  &  Land 
Co.,  Neffs;  $100,000.  A.  Neff,  Andrew 
T.  Neff,  N.  B.  Neff,  Eugene  McFar- 
land, H.  A.  Neff,  J.  F.  Mellott. 

The  Creoal  Oil  &  Gas  Co.,  McAr- 
thur;   $16,000.    A.  J.  Martindill. 

The  Kaase  Co.,  Akron;  $40,000.  G. 
H.  Kaase,  Marguerite  Kaase,  Charles 
M.  Noales,  C.  E.  Fechopp,  H.  M.  Has- 
erot,  Hilda  M.  Noales. 

The  Kinship  Realty  Co.,  Cleveland; 
$50,000.  Samuel  Miller,  Samuel  Levy, 
Meyer  H.  Miller,  J.  H.  Miller,  David 
Perris. 

The  Harponola  Co.,  Celina;  $100,- 
000.  Mrs.  Edmund  Brandts,  Eidward 
Brandts,  Theodore  Brandts,  H.  J. 
Beom,  August  F.  Hamburger. 

The  Pembroke  Realty  Co.,  Cleve- 
land; $50,000.  P.  Crum.  C.  S.  Osten- 
dorf,  John  H.  Price,  E.  M.  Denner,  E. 

E.  Maynard. 

The  Evans  Johnson  Co.,  Sidney; 
$35,000.  Evans  Johnson,  Andrew  Ru- 
bekas,  John  Kardaras,  A.  Johnson, 
John  Kokos. 

The  Ad-Service  Engraving  Co.. 
Cleveland;  $10,000.  E.  N.  Borschner. 
Charles  L.  Friedey,  Charles  F.  Weber, 

F.  Hitch,  Benjamin  Reich.  J.  H.  De- 
laney,  William  E.  Copeland. 

The  Common-Sense  Light  Control 
Co.,   Dayton;    $50,000.     Louis   Simon, 

G.  M.  Jordan,  A.  W.  Kling,  J.  H.  Best, 
T.  C.  Lindsey  Jr. 


The  Cole  Motor  Sales  Co.,  Colum- 
bus; $100,000.  C.  F.  Milliken,  J.  J 
McNamara,  Edward  A.  Neff,  S.  Ed- 
ward Weis,  E.  L.  Weinland. 

The  Medical  Arts  Building  Co.,  Ak- 
ron; $600,000.  L.  E.  Brown,  D.  M. 
Harter,  Charles  C.  Benner,  A.  E.  Hous- 
ton, A.  M.  Walker. 

The  Cleveland  Color  Co.,  Cleveland; 
$10,000.  C.  A.  Black,  James  A.  Nicho- 
las, Elmer  G.  Derr,  E.  Albright.  J.  P. 
Miller. 

The  R.  Emstein  Co.,  Cleveland: 
$10,000.  M.  W.  Bruml,  R.  Emstein. 
H.  L.  Taylor,  H.  L.  Goldsmith,  Clar- 
ence I.  Goldsmith. 

The  Hourly  Transportation  Service 
Co.,  Cambridge;  $10,000.  A.  J.  Mag- 
his,  R.  J.  Maghis,  Helen  M.  Maghis. 
Albert  J.  Maghis,  Mary  M.  Maghis. 

The   Sheets    Construction    Co.,    Co- 
lumbus;  $10,000.     J.  B.  Sheets,  Chas 
Sheets,    Clifford     Sheets,  Evangeline 
Sheets,  James  N.  Linton. 

The  Cincinnati-Winton  Co.,  Cincin- 
nati; $100,000.  W.  R.  Hughes,  Chris- 
topher Urwick,  James  T.  Ward,  J. 
Paul  Geoghegan,  Maurice  L.  Galvin. 

The  P.  4  G.  Sales  Co.,  Cleveland: 
$20,000.  Henry  Themann,  Milton  Hy- 
man,  C.  O.  Grissom,  W.  J.  Paulus,  Leo 
E.  Stone. 

The  Euclid  Mortgage  Co.,  Cleve- 
land; $500,000.  H.  H.  Howard,  P. 
Crum,  J.  H.  Price^  E.  L.  Ostendorf, 
J.  H.  Rust.  ' 

The  Toledo  Tailors  ft  Cleaners  Co. 
Toledo.  Benamin  Altmann,  L  S. 
Brooks,  William  G.  Neher,  M.  Becker 
John  W.  Raab. 

The  Euclid-Oliver  Co.,  Cleveland: 
$50,000.  R.  W.  Kelley,  W.  H.  Davis, 
W.  H.  Whitney  Jr.,  T.  M.  Dye,  C.  A. 
Alexandria. 

J.  P.  Kollie  Realty  Co.,  Cleveland. 
$25,000.  Charles  H.  Bringman,  Frank 
J.  Durst,  Peter  J.  Brickmaa,  Anton 
Ludwig,  Leo  F.  Kollie. 

Marine  Mortgage  Co.,  Cleveland, 
$200,000.  John  L.  Dowling,  Emmet  P. 
Dowling,  Herbert  A.  Horn,  B.  D.  Nico- 
la, Florence  Healy. 

Bakers'  Flour  Co.,  Cincinnati,  $10,- 
000.  Henry  Tepe,  M.  Schweitzer,  Chas. 
Digman,  Harry  T.  Tepe,  Allan  Baehr. 

Exxcel  Oil  &  Gas  Co.,  DAyton,  $500,- 
<000.  Theo.  C.  Lindsey.  Jr.,  Louis  Si- 
mon, Clarence  P.  Osbom,  George 
Schantz,  James  P.  Malone. 

Superior  East  124th  Street  Market 
House  Co.,  Cleveland,  $10,000.  W.  F. 
McCann,   B.   M.     Duncan,     Jeannette 
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Ballard.  Mildred  Groudle,  A.  F.  Cook. 

Undale  Auto  Co.,  Cleveland,  $10,- 
000.  Francis  E.  Toung,  William  Car- 
ter, Frank  James,  J.  N.  Carroll,  J.  H. 
Cobbs. 

Pension  Oil  Co..  Cincinnati,  |25,000. 
Leo  H.  Beckman,  N.  C.  Ridgway,  J.  A. 
McDonald,  Edna  T.  Hauser,  W.  A. 
Earls. 

Reidon  Co.,  Toledo,  $100,000.  Alfred 
W.  Reiser,  Thomas  Ellsworth  Done- 
her,  Frank  J.  Higgins,  Sol  D.  Tucker, 
H.  Joe  Cannon. 

A.  and  B.  Woodworking  Co.,  Chagrin 
Falls,  $10,000.  Charles  R.  Burnett.  E. 
M.  Parle,  Harry  R.  Allshouse,  Irving 
H.  Huggett,  Jessie  C.  AU&house. 

Imperial  Dry  Cleaning  Co.,  Cleve- 
land, $10,000.  Frank  Pickel.  Martin 
Ellis.  Jacob  Brandt,  Mary  Ellis,  Peter 
Brandt. 

S.  L*.  Gage  Realty  Co.,  Cleveland, 
$100,000.  Sidney  L.  Gage,  Eugene  E. 
Wolf,  Julius  Bloomberg,  M.  G.  Sloss, 
H.  H.  Kraus. 

Universal  Knitting  Machine  Co.,  Li- 
ma, $300,000.  J.  E.  Sullivan,  A.  E. 
Gale.  F.  J.  Banta,  J.  C.  Thomas.  John 
M.  Morgan*. 

Cooperative  Credit  Co.,  Lima,  $50.- 
000.  R.  B.  Dunn,  H.  E.  Simonton,  C. 
M.  Paine,  J.  E.  Morton,  I.  H.  Longs- 
worth. 

Grove  Land  Co.,  Akron,  $50,000.  J. 
L.  Smith.  E.  O.  Handy,  R.  F.  Hamlin, 
D.  Heighberger.  W.  N.  Wood. 

Miller  Brothers  &  Kemer  Co.. 
Cleveland,  $10,000.  William  Rothen- 
1ber«:.  Wm.  R.  Miller.  I.  E.  Guentzler, 
C.  Flanigan,  C.  Brueggemyer. 

Ohio  Stamping  and  Engineering 
Co.,  Cleveland,  $25,000.  William  E. 
Blackie,  David  W.  Davies,  Arthur  A. 
Towers,  W.  H.  Downer.  Margaret  L. 
Lathers. 

Akron  Electro  Plating  and  Novelty 
Manufacturing  Co.,  Akron.  $20,000. 
Harry  Van  Keuren.  Bernard  H.  Camp- 
bell. Earnest  Bulcroft.  P.  K.  Anderson, 
William  J.  Relss,  William  E.  Bulcroft. 

Akron  Export  Corporation  Co..  Ak- 
ron. $20,000.  A.  G.  Tompkins.  E.  H. 
Boylan.  L.  J.  Oswald,  W.  C.  Hardesty, 
C.  A.  Nolan. 

Eureka  Accessorv  Co.,  Toungstown, 
tSO.OOO.  O.  B.  Moore.  George  W. 
Havnar,  Benlamin  F.  Roth.  J.  M.  Mod- 
arilli,  F.  G.  Silver. 

Bowers-Weis  Co.,  Toledo.  $50,000. 
H.  W.  Bucklev,  Charles  L.  Daggett,  J. 
L.  Bowers.  Walter  B.  Weis.  Otto  L. 
Hankinson. 


Dayton  Piqua  Motor  Transport  Co., 
Dayton,  $10,000.  J.  Morton  HowelU  R. 
H.  Turner,  Lorena  Howell  Turner, 
Fred  M.  Howell.  G.  A.  Snyder. 

Colored  Mercantile  Trading  Co..  Co- 
lumbus, $1,000.  John  C.  Craft,  James 
Mc  Knight.  George  E.  Palmer,  Joseph 
A.  Palmer,  Andrew  Young,  Abe  Mar- 
ten. 

New  Home  Building  Co.,  Columbus, 
$5,000.  E.  H.  Hertel,  Robert  J.  Smith. 
Boyd  B.  Haddox,  A.  L.  Schick,  J.  W. 
Madden. 

Willard  Realty  Co.,  Columbus,  $10.- 
000.  Willard  Miller,  Malcolm  H. 
Pierce,  Frank  Miller,  F.  J.  Miller,  Edna 
M.  Miller. 

Columbus  Feature  Pictures  Co..  Co- 
lumbus, $25,000.  James  A.  Gratziano, 
T.  E.  Nees,  A.  A.  Miller,  A.  L.  Rich- 
ards, J.  W.  Baber. 

Buckeye  Investment  Co.,  Columbus, 
$50,000.  C.  L.  MacEachen.  Charles 
Aubert.  D.  S.  Callahan,  M.  M.  Graham, 
J.  W.  Howe,  Walter  A.  Hauck. 

Interstate  Oil  and  Gas  Co.,  Colum- 
bus, $100,000.  Albert  J.  Hirtler.  Wil- 
liam R.  Lightfoot.  James  J.  Brown, 
Paul  A.  White.  Carolyn  H.  White. 

White  Cross  Auto  Repair  and  Tire 
Co.,  Columbus.  $25,000.  William  G. 
Loos,  E.  R.  Tweedie.  Harry  Vigor 
Charles  G.  Poiries,  Julius  Dlehr. 

Noble  Oil  &  Gas  Co.,  Canton,  $100,- 
000.  Thurman  C.  Smith.  Charles  E. 
Mills.  E.  U  Mills,  J.  V.  Price,  D.  M. 
Garman. 

Gundling-Jones  Co.,  Cleveland.  $25,- 
000.  Paul  Gundling,  Harold  H.  Bur- 
ton. Donald  W.  Kling,  F.  J.  Stratford, 
H.  M.  Bukstein. 

Cooper  Storage  Battery  Manufactur- 
ing Co..  Cincinnati,  $250,000.  I.  J. 
Cooper.  L.  Tully,  G.  A.  Glnter,  A.  H. 
Brendel,  J.  D.  Cloud. 

Ohio  Nelson  Motor  Sales  Co.,  Ak- 
ron, $10,000.  C.  E.  Hemp,  Bernard  J. 
Amer.  Herman  E.  Werner,  Chafta 
Hemp,  Fred  M.  Hall. 

Forest  City  Amusement  Co.,  Mentor 
Special  District,  $2,400.  Joseph  A. 
Schlitz.  M.  Bain,  Theo.  C.  Robinson, 
Tracy  H.  Duncan,  Lee  C.  Hinslea. 

City  View  Apartment  &  Storage  Co.. 
Akron.  $1,250,000.  Charles  F.  Teager, 
F.  J.  Bussey,  H.  P.  Moran,  C.  B.  Akus, 
E.  M.  Bendure,  Fred  H.  Weeks. 

Youngstown  Wire  &  Iron  Co., 
Youngstown,  $25,000.  Gerard  Chlri- 
chigno,  William  Weidig,  Thomas  M. 
Sosso.  Anthony  Modarelli,  J.  M.  Mod- 
arelll 
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Wilder-Toledo  Roofing  Co.,  Toledo, 
120,000.  WlUard  F.  Wilder,  John  L. 
Epler,  Fred  G.  Truckey,  M.  S.  Gibson. 
Charles  A.  Masser. 

Youngstown  Wall  Paper  and  Shade 
Co.,  Youngstown,  $10,000.  Robert 
Ray,  Alice  M.  Hall,  Edward  C.  Hall, 
Harry  T.  Hall,  Abram  C.  Hall. 

Topper-Goldberg  Iron  Co.,  Colum- 
bus, $50,000.  Harry  Goldberg,  Joseph 
Topper,  I.  L.  Goldberg,  Arthur  Gold- 
berg, A.  H.  Journey. 

Doyletown  Tire  &  Rubber  Co.,  Ak- 
,  ron,  1200,000.  D.  A.  Doyle,  Jr.,  F.  H. 
Kelsey,  Myron  J.  Sophy,  A.  W.  Doyle, 
E.  H,  Van  Syckle. 

Harr  Tailoring  Co.,  Youngstown, 
$10,000.  Aaron  Harr,  Jtimes  A.  Fab- 
rizio,  Morris  Neufeld,  Nicholas  Bias- 
co,   Louis   Tortpra,   Charles   Ephralm. 

Medical  Building  Co.,  Lakewood, 
$65,000.  C.  A.  Alexander,  I.  M.  Mc- 
Donough.  M.  I.  Buelow,  K.  T.  Siddall, 
Trafton  M.  Dye. 

Period  Printing  Co.,  Cleveland,  $25,- 
000.  Ralph  G.  Shelden,  H.  G.  Weiden- 
thai,  Ezra  K.  Bryan,  A.  H.  Cline,  Jas. 
H.  Herron. 

Rose  Cleaning  Co.,  Columbus,  $20,- 
000.  H.  E.  Riley,  H.  K.  Yontz,  Edith 
Ullom,  May  S.  Hamilton,  Harry  Nau. 

Increases 

Beach  Enameling  Co.,  Coshocton; 
$100,000  to  $150,000. 

Citizen's  Mortgage  Investment  Co., 
Cleveland;   $500,000  to  $1,000,000. 

Ralph  Green  Co.,  Cincinnati;  $20,- 
000  to  $40,000. 

The  Evans  Paint  Oil  Co.,  Cleveland, 
$60,000  to  $150,000. 

The  V.  C.  Thompson  Co.,  Warren. 
$25,000  to  $75,000. 

The  Savory  Cafeteria  Co.,  Cincin^ 
nati.  $15,000  to  $25,000. 

The  Kaynee  Co.,  Cleveland;  $1,- 
125,000  to  $4,000,000. 

The  East  Broad  Co.,  Columbus; 
$200,000  to  $300,000. 

The  Russ  Mahufacturing  Co.,  Cleve- 
land; $300,000  to  $750,000. 

The  Central  Hard  ward  &  Stove  Co.. 
Akron;  $250,000  to  $500,000. 

The  Franklin  Brick  &  Tile  Co.,  Co- 
lumbus; $2000  to  $1,600,000. 

The  Phoenix  Rubber  Co.,  Akron; 
$600,000  to  $700,000. 

The  Home  Land  Co.,  Lorain;  $6250 
to  $26,000. 

The  G.  H.  Mead  Co.,  Dayton;  $600,- 
000  to  $1,000,000. 

The  Perfection  Trailer  ft  Manufact- 


uring Co.,  Cleveland;  $25,000  to  $100,- 
000. 

The  Mead  Investment  Co.,  Dayton; 
$500,000  to  $1,000,000. 

The  Cisco  Machine  Tool  Co.,  Cleve- 
Und;  $100,000  to  $150,000. 

The  Massillon  Engineering  ft  EHec- 
tric  Co.,  Massillon;  $15,000  to  $50,000. 

The  Bryan  Pattern  ft  Machine  Co. 
Bryan;  $25,000  to  $100,000. 

Mathews  Manufacturing  Co.,  Cleve- 
land, $500,000  to  $1,000,000. 

Rubber  City  Clearing  House  Co.,  Ak- 
ron, $200,000  to  $500,000. 

King  Building  Co.,  Akron,  $10,000  to 
$75,000. 

Cleveland-Oklahoma  Producing  Oil 
Co..  Cleveland,  $250,000  to  $500,000. 

Wadsworth  Foundry  Co.,  Wads- 
worth,  $15,000  to  $100,000. 

Hercules  Tire  and  Rubber  Co., 
Cleveland,   $10,000   to   $200,000. 

Alpha  Seed  ft  Grain  Co.,  Alpha, 
$12,000  to  $40,000. 

Woodsfield  Co-operative  Grocery 
Co.,  Woodsfield.  $3,000  to  $8,000. 

Senate  Oil  Co.,  Cincinnati,  $25,000 
to  $50,000. 

Phoenix  Masonic  Building  Co..  Per- 
rysburg,  $12,000  to  $15  000. 

Cascam  Realty  Co.,  Cleveland.  $65.- 
000  to  $500,000. 

Decreases 

The  Mentor  Transit  Co.,  $430,000  to 
$215000. 

The  Owen  Transit  Co.,  Mentor, 
$280,000  to  $70,000. 

The  Parish  ft  Bingham  Co.,  Cleve- 
land; from  $1,000,000  to  $1000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1513 — ^In  Th€  Matter  of  the  Complaint  and  Appeal  of  The  Van 
Wert  Gas  light  Company  Against  and  From  An  Ordinance  of 
The  City  of  Van  Wert,  Ohio,  Entitled,  '"Ordinance  No.  837  to 
Kegulate  the  Price  Which  The  Van  Wert  Gas  Light  Company,  of 
Van  Wert,  Ohio,  Its  Successors  and  Assigns,  May  Charge  For 
Gas  During  the  Two  Years  Following  the  Passage  and  Taldng 
Effect  of  This  Ordinance.    Rates  Fixed. 


(Dated  August  29,  1919.) 

This  matter  coming  on  this  day  for  further  consideration 
upon  the  complaint  and  appeal,  of  The  Van  Wert  Gas  Light  Com- 
pany, against  and  from  the  ordinance,  passed  July  twenty-second, 
1918,  by  the  Council  of  the  City  of  Van  Wert,  Ohio,  regulating  the 
price  to  be  charged  in  said  city  for  artificial  gas,  and,  in  the  event 
of  the  successful  termination  of  the  efforts  now  being  made  by 
the  parties  hereto  to  negotiate  an  adjustment  of  their  differences, 
to  preserve  the  appraisal  of  said  company's  property,  heretofore 
made  by  this  Commission,  for  any  and  all  lawful  purposes  for 
which  it  may  be  used  in  the  future,  and  to  fix  a  permanent  valua- 
tion of  said  property,  of  record,  for  such  purposes  as  aforesaid: 

And  the  Commission  coming  now  to  value  the  property  of 
said  The  Van  Wert  Gas  Light  Company  used  and  useful  for  the 
convenience  of  the  public  in  the  furnishing  of  artificial  gas  service, 
and.  after  considering  the  inventory  of  its  said  property  filed  herein 
by  said  The  Van  Wert  Gas  Light  Company,  the  evidence  and  ex- 
hibits, and  having  completed  an  inventory  and  valuation  of  said 
property,  and  being  fully  advised  in  the  premises: 

The  Commission  finds  and  ascertains  the  value  of  the  sevelral 
classes  and  kinds  of  property  of  said  The  Van  Wert  Gas  Light 
Company  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  artificial  gas  service,  and  of  said  property  .as  a  whole, 
as  of  August  twenty-first,  1918,  with  the  unit  .prices  thereof  the 
fair  prices  obtaining  during  the  five  years  previous  to  said  date,  to 
be  as  set  forth  in  the  following  summary,  namely : 

VALUATION  AS  PROPOSED  IN  COMMISSION'S  ENGINEER'S  JtEPORT 

THE  VAN  WERT  GAS  LIGHT 
Prioes  used  were  ^ir  average  prices  obtained  .during  the  'iive  years  presi- 
oos  to  Aug.  21,  1918. 
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VALUATION  ORDERED  AS  OF  AUGUST  21,  1918. 

Reproduction  Total  Present 

Description  Value        Depreciation  Value 

Land  $  7,200.00  7,20000 

Structures  11,175:85  4,859.00  6,316.85 

Mechanical  Equipment  51,673.11  18,096.26  33,576.85 

Power  Plant  Piping  400.00  190.50  209.50 

Gas  Mains  77,016.43  43,927.21  33,089.22 

Services  17,731.02  10,638.62  7,092.40 

Meters   15,733.84  7,552.25  8,181.59 

Office  Furniture  &  Fixtures 1,734.18  253.69  1,480.49 

Horses,  Wagons  &  Equipment 297.48  60.80  236.68 

Shop  Equipment  &  Tools  560.70  137.11  423.59 

Sub  Total  Physical  Property $183,522.61    $  85,715.44    $  97,807.17 

Material  &  Supplies  10,941.39  1,494.81  9,447.58 

Total  Physical  Property $194,464.00     $  87,209.25     $107,254.75 

Overneads  and  Intangibles 

tOmissions   9,363.20  4,360.46          5,002.74 

^Preliminary  Organization  &  Franchise 

Expense  5,000.00  5,000.00 

tTaxes  $183,522.61  x  .70  1,284.66  1,284.66 

tinterest  $199,170.47  x   3  5,975.11  5,975.11 

Working   Capital    1,650.15  1,650.15 

Total  Property  in  use  $217,737.12    $  91,569.71     $126,167.41 

Total  Property  not  in  use $  48,601.93     $  24,525.36    ^  24,076.57 

Total   All   Property $266,339.05    $116,095.07     $150,243.98 

-j-These  items  being  based  on  a  percent  of  certain  parts  or  all  of  the 
physical  property,  they  are  subject  to  corrections  to  correspond  with  any 
changes  made  after  the  hearing  in  the  item  on  which  they  are  based. 

*  These  items  being  proper  items  for  consideration,  are  included,  but  the 
amounts  are  only  estimates  and  will  be  revised  in  fixing  the  permanent  valua- 
tion, to  correspond  with  the  evidence  and  the  results  of  further  investigation 
to  be  made  after  testimony  has  been  submitted  at  the  hearing  relative  to  the 
valuations. 

No.  1747 — In  the  Matter  of  the  A|H>lication  of  The  Hardin-Wyandot 
Lighting  Company  For  Permission  to.  Issue  $43,000.00  of  Its  First 
Mortgage,  Five  Per  Cent.  Gold  Bonds  and  $10,800.00  of  Its  Seven 
Per  Cent.  Cumulative  Preferred  Stock.    Prayer  Granted. 

(Dated  September  2,  1919.) 

This  day,  (the  Commission  deeming  a  hearing  thereupon  to 
be  unnecessary),  this  matter  came  on  for  iinal  consideration  upon 
the  application  of  The  Hardin-Wyandot  Lighting  Company,  (a 
corporation  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  Ohio),  asking  the  consent  and  authority  of  this  Com- 
mission to  issue  its  First  Mortgage,  five  per  cent.  Gold  Bonds  of 
the  principal  sum  of  forty-three  thousand  dollars  and  its  seven 
per  cent,  cumulative  preferred  capital  stock  of  the  par  value  of 
ten  thousand,  eight  hundred  dollars,  said  bonds  and  stock  to  be 
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issued  and  delivered,  as  fully  paid  and  non-assessable,  or  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used  to  discharge  the  in- 
debtedness, in  the  sum  of  $53,859.78,  incurred  by  applicant  for 
and  on  account  of  additions  and  improvements  to  its  plant  and 
facilities  between  the  dates,  January  first,  1918  and  August  twen- 
ty-third,  1919: 

Upon  consideration  whereof,  and  being  fUlly  advised  in  the 
premises,  the  Commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon, that,  within  the  period  January  first,  1918,  to  and  including 
August  twenty-third,  1919,  the  applicant  actually  incurred  an  in- 
debtedness, for  and  on  account  of  the  construction,  completion, 
extension  and  improvement  of  its  facilities,  of  the  sum  of  $53,- 
859.78,  and  that  the  issue  and  disposition  of  applicant's  said  bonds 
and  preferred  stock  is  reasonably  required  and  necessary  for  the 
payment  and  discharge,  or  lawful  refunding  or  reorganization  of 
said  indebtedness,  and  is  satisfied  that  consent  and  authority  for 
the  issue  and  disposition  of  said  bonds  and  preferred  capital  stock 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Hardin-Wyandot  Lighting  Company 
be,  and  hereby  it  is  authorized  to  issue,  as  at  ninety  percentum  of 
the  par  value  thereof,  its  First  Mortgage,  five  per  cent.  Gold  Bonds 
of  the  principal  sum  of  forty-three  thousand  dollars,  and,  at  par 
and  as  fully  paid  and  non-assessable,  its  seven  per  cent,  cumulative 
preferred  stock  of  the  par  value  of  ten  thousand,  eight  hundred 
dollars.    It  is  further 

Ordered,  That  said  bonds  and  preferred  capital  stock  be  issued 
(or  if  sold,  the  proceeds  arising  from  the  sale  thereof  paid)  trans- 
ferred and  delivered,  upon  the  terms  hereinbefore  prescribed,  In 
satisfaction  of  applicant's  indebtedness,  hereinbefore  described,  as 
more  fully  set  forth  in  the  detailed  statement  appended  to  the 
application  herein,  as  Exhibit,  which  hereby  is  made  a  part  of  this 
order  by  reference.    It  is  further 

Ordered,  That  if  and  as  said  bonds  shall  be  issued  upon  any 
basis  less  than  par  (ninety  percentum  having  hereinbefore  been 
authorized)  such  discount  shall  be  amoritized  pursuant  to  the 
rules  and  regulations  heretofore  prescribed  by  this  Commission. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  preferred 
capital  stock  pursuant  to  the  terms  and  conditions  of  this  order. 
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The  Effect  of  Section  14  of  the  Cold  Storage  Act  is  to  Prohibit  the 
Storage  of  Food  In  Cold  Storage  Warehouses  In  This  State  For 
The  Purpose  of  Sale,  Beyond  the  Period  of  Time  Specified  in 
Section  IS,  of  the  Act  and  in  Computing  the  Statutory  Period  the 
Time  Such  Food  Has  Been  in  Cold  Storage  or  in  Other  Ware- 
houses Must  be  Counted.  This  Includes  Storage  Within  or  With- 
out the  State  or  Both.  Those  Operating  Odd  Storage  Ware- 
houses in  this  State,  Are  Charged  With  the  Duty  of  Not  Per- 
mitting Food  to  be  Deposited  Therein  For  the  Purpose  of  Sale, 
If  it  Has  Previously  Been  in  Cold  Storage  Either  Within  or 
Without  the  State  or  Both,  Beyond  the  Time  Specified  in  Sec- 
tion 13,  or  of  Not  Permitting  Food  to  Remain  in  Storage  Beyond 
The  Specified  Time. — ^The  Secretary  of  Agriculture  Has  Auth- 
ority Under  Section  9,  of  the  Act,  and  Section  17  Imposing  Upon 
Him  the  Duty  of  Making  Rules  and  Regulatiims  For  the  En- 
forcement of  the  Act,  to  Require  the  License  Operator  to  Secure 
The  Cold  Storage  History  of  Food  Deposited  in  His  Warehouse 
From  Those  Making  the  Deposit  and  to  Require  That  Such  His- 
tory be  Embodied  in  Reports  to  be  Made  to  Him  Under  Said  Sec- 
tion 9. 


No.  594— (Opinion  Dated  August  28,  1919.) 

Hon.  Thomas  C.   Gault,  Chief  of  Bureau  of  Dairy  and  Foods, 

Columbus,  Ohio. 

Dear  Sir:  Your  letter  of  August  18,  1919,  relative  to  the 
duties  imposed  upon  cold  storage  warehousemen  in  this  state,  was 
duly  received,  and  reads  as  follows: 

'Tlease  advise  me  if  a  manager  for  a  cold  storage  ware- 
house in  this  state  shall  be  required  to  ascertain  at  time  of  de- 
posit in  such  warehouse  if  goods  so  deposited  may  have  been 
in  cold  storage  prior  to  the  time  that  it  was  presented  to  his 
warehouse  for  deposit. 

If  he  is  required  to  obtain  this  information,  shall  such  in- 
formation be  required  to  be  a  part  of  the  record  T' 

(1)  It  is  provided  in  section  14  of  the  act  governing  the  in- 
spection of  cold  storage  goods  and  the  regulation  and  supervision 
of  cold  storage  warehouses  (section  1151-1  et  seq.  G.  C;  107  O.  L. 
694)  that: 
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'Tood  may  be  transferred  from  one  cold  storage  ware- 
house to  another ;  provided,  that  the  total  length  of  time  such 
food  shall  remain  in  cold  storage,  for  the  purpose  of  sale, 
shall  not  exceed  the  time  specified  in  section  thirteen  of  this 
act." 

The  effect  of  section  14  is  to  prohibit  the  storing  of  food  in 
cold  storage  warehouses  in  this  state  for  the  purpose  of  sale,  be- 
yond the  period  of  time  specified  in  section  13  of  the  act,  and,  in 
computing  the  statutory  period,  the  time  such  food  has  been  in 
cold  storage  in  other  warehouses  must  be  counted. 

By  section  15  of  the  act  it  is  provided  with  respect  to  food 
which  shall  have  been  placed  or  stored  in  any  cold  storage  ware- 
house outside  of  Ohio,  that : 

"No  such  food  shall  be  sold,  or  offered  or  exposed  for  sale, 
■    in  this  state,  if  the  total  length  of  time  that  such  food  has  re- 
mained in  cold  storage  shall  exceed  the  time  specified  in  section 
thirteen  of  this  act." 

The  effect  of  section  15  is  to  prohibit  the  sale,  or  the  offering 
or  exposing  for  sale,  in  this  state,  of  food,  if  the  total  length  of 
time  it  has  remained  in  cold  storage,  either  within  or  without  the 
state,  or  both,  has  exceeded  the  time  specified  in  section  13. 

Persons,  firms  or  corporations  operating  storage  warehouses 
in  this  state  are  charged  with  the  duty,  under  the  act  referred  to, 
of  not  permitting  food  to  be  deposited  therein  for  the  purpo3e  of 
sale  if  it  has  previously  been  in  cold  storage  either  within  or  with- 
out the  state,  or  both,  beyond  the  time  specified  in  section  13;  or, 
if  such  time  has  not  elapsed  at  the  time  of  deposit,  of  not  per- 
mitting food  to  remain  in  storage  for  such  purpose  beyond  the 
specified  time,  to  be  computed  by  adding  together  the  respective 
periods  of  time  it  has  been  stored  in  the  several  warehouses.  In 
other  words,  such  persons,  firms  or  corporations  act  at  their  peril 
in  receiving  or  keeping  food  in  cold  storage  for  the  prohibited  pur- 
pose after  the  time  specified  in  section  13  has  expired,  no  matter 
in  how  many  warehouses  it  may  have  been  stored,  or  where  such 
warehouses  may  be  located. 

It  is  easily  within  the  power  of  the  licensed  operator  or  man- 
ager of  a  warehouse  to  secure  this  information  from  those  desiring 
to  place  or  store  food  in  his  warehouse,  and  his  ignorance  or  want 
of  knowledge  of  the  cold  storage  history  of  such  food  would  be  the 
result  of  his  own  negligence  or  indifferences.  No  hardship  is  im- 
posed upon  the  operator  or  manager  in  this  respect,  because  the 
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source  of  such  knowledge  would  in  all  cases  be  close  at  hand,  and 
the  means  of  reaching  it  peculiarly  within  his  power.  Refusal 
on  the  part  of  the  owner  of  food  to  furnish  such  information  could 
be  met  by  the  operator  or  manager's  refusal  to  accept  the  food  for 
storage. 

(2)  Persons,  firms  or  corporations  operating  a  cold  storage 

warehouse  are  charged  by  section  9  of  the.  act  with  the  duty  of 

keeping  certain  records,  as  follows: 

"It  shall  be  the  duty  of  every  person,  firm,  or  corporation 
that  shall  be  licensed  to  operate  a  cold  storage  warehouse  to 
keep  an  accurate  record  of  the  receipts  and  withdrawals  of 
food  therefrom.  The  agents  of  the  secretary  of  agriculture 
shall  have  free  access  to  such  records  at  all  times.  It  shall  be 
the  duty  of  each  person,  firm,  or  corporation  licensed  to  oper- 
ate a  cold  storage  warehouse  to  file  in  the  office  of  the  secretary 
of  agriculture  on  or  before  the  sixth  day  of  January,  April, 
July  and  October,  of  each  year,  a  report  setting  forth  in  item- 
ized form  the  kind  and  quantities  of  food  products  held  in  cold 
storage  in  such  warehouse.  The  report  shall  be  made  on 
printed  forms  prepared  and  supplied  by  the  secretary  of 
agriculture.  The  secretary  of  agriculture  may  cause  such 
other  rex)orts  to  be  filed  and  at  such  times  as  it  may  deem 
advisable." 

The  foregoing  section,  so  far  as  records  are  concerned,  re- 
quires that  the  licensed  operator  of  a  cold  storage  warehouse 
"shall  keep  an  accurate  record  of  receipts  and  withdrawals  of 
food  therefrom."  It  will  be  observed  from  this  section  that  the 
duty  imposed  upon  the  operator  is  not  to  keep  a  record  of  the 
warehouse  history  of  food  prior  to  its  deposit  in  his  warehouse, 
but  to  keep  a  record  of  re<!eipts  and  withdrawals  therefrom.  But, 
as  stated  in  paragraph  1  of  this  opinion,  the  operator  or  manager 
of  a  warehouse  acts  at  his  peril  in  receiving  into  his  warehouse 
food  which  has  been  in  cold  storage  for  the  purpose  of  sale  be- 
yond the  time  specified  in  section  IS,  or  by  allowing  it  to  remain 
in  his  warehouse  for  any  such  purpose  after  the  expiration  of  the 
time  specified. 

(3)  It  will  also  be  observed  that  the  Secretary  of  Agricul- 
ture has  authority  under  section  9  quoted  above  to  require,  in 
addition  to  the  quarterly  reports  setting  forth  the  kind  and  quan- 
tity of  food  products  held  in  cold  storage,  that  the  licensed  oper- 
ator of  a  cold  storage  warehouse  shall  file  "such  other  reports  *  * 
at  such  times"  as  he  may  deem  advisable. 

It  is  my  opinion  that  the  Secretary  of  Agriculture  has  auth- 
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ority  under  this  section,  and  section  17  imposing  upon  him  the 
duty  of  making  rules  and  regulations  for  the  enforcement  of  the 
act,  to  require  the  licensed  operator  to  secure  the  dold  storage 
history  of  food  deposited  in  his  warehouse  from  those  making  the 
deposit,  and  to  require  that  such  history  be  embodied  in  reports  to 
be  made  to  him  under  section  9. 

The  Hughes  BUI,  Providing  For  Boards  of  Health  Recently  Passed, 
^  Did  Not  Repeal  by  Implication  the  Section  to  the  General  Code 
Pertaining  to  Medical  Inspection  of  Pupils  by  Boards  of  Educa- 
tion and  Did  Not  Remove  From  Boards  of  Education  the  Right 
to  Provide  For  Medical  Inspection  in  Schools.  The  Inspection  of 
Schools  Made  by  the  District  Health  Districts  Will  Not  be  Ex- 
clusive, the  Boards  of  Education  Also  Having  the  Right  to  Make 
irispection  to  the  Extent  Provided  in  Section  7692  and  7693-1 
General  Code. 


No.  596— (Opinion  Dated  August  30,  1919.) 

Bureau  of  Inspection  ana  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:    Your  letter  of  recent  date  reads  as  follows; 

**We  are  respectfully  requesting  the  following  informa- 
tion relative  to  House  Bill  No.  211,  known  as  the  Hughes 
Health  Bill,  passed  by  the  last  General  Assembly : 

1.  Does  such  act  remove  from  school  authorities  the  right 
to  provide  for  medical  inspection  of  schools  ? 

2.  Will  such  inspection  be  conducted  by  the  municipal 
health  boards  and  district  health  boards  V 

The  authority  of  boards  of  education  to  provide  for  medical 
inspection  of  schools  is  contained  in  the  following  sections  of  the 
General  Code: 

Sec.  7692  (103  O.  L.  897) : 

"Each  and  every  board  of  education  in  this  state  may  ap- 
point at  least  one  school  physician;  provided  two  or  morft 
school  districts  may  unite  and  employ  one  such  physician, 
whose  duties  shall  be  such  as  are  prescribed  in  this  act.  Said 
school  physician  shall  hold  a  license  to  practice  medicine  in 
Ohio.  School  physicians  may  be  discharged  at  any  time  by  the 
appointing  power  whether  the  same  be  a  board  of  education  or 
of  health  or  health  officer,  as  herein  provided.  School  physi- 
cions  shall  serve  one  year  and  until  their  successors  are  ap- 
pointed, and  shall  receive  such  compensation  as  the  appointing 
board  may  determine.  Such  boards  may  also  employ  trained 
nurses  to  aid  in  such  inspection  in  such  ways  as  may  be  pre- 
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scribed  by  the  board.  Such  board  may  delegate  the  duties 
and  powers  herein  provided  for  to  the  board  of  health  or  officer 
performing  the  functions  of  a  board  of  health  within  the 
school  district  if  such  board  or  officer  is  willing  to  assume  the 
same.  Boards  of  education  shall  co-operate  with  boards  of 
health  in  the  preventing  of  epidemics." 

Sec.  7692-1  (103  O.  L.  897) : 

"School  physicians  may  make  examinations  and  diagnosis 
of  all  children  referred  to  them  at  the  beginning  of  e^/ery 
school  year  and  at  other  times  if  deemed  desirable.  They 
may  make  such  further  examination  of  teachers,  janitors  and 
school  buildines  as  in  their  opinion  the  protection  of  health  of 
the  pupils  and  teachers  may  require.  Whenever  a  school  child, 
teacher  or  janitor  is  found  to  be  ill  or  suffering  from  positive 
open  pulmonary  tuberculosis  or  other  contacrious  disease,  the 
school  physician  shall  promptly  send  such  child,  teacher,  or 
janitor  home,  with  a  note,  in  the  case  of  the  child,  to  its  par- 
ents or  guardian,  briefly  setting  forth  the  discovered  facts, 
and  advisinc:  that  the  family  physician  be  consulted.  School 
physicians  shall  keep  accurate  card  index  records  of  all  exam- 
inations, and  said  records,  that  they  may  be  uniform  through- 
out the  state  shall  be  accordinor  to  the  form  prescribed  by  the 
.  state  school  commissioner,  and  the  reports  shall  be  made  ac- 
cording to  the  method  of  said  form ;  provided,  however,  that  if 
the  parent  or  guardian  of  any  school  child  or  any  teacher  or 
lanitor  after  notice  from  the  board  of  education  shall  within 
two  weeks  thereafter  furnish  the  written  certificate  of  any 
reputable  physician  that  the  child,  or  teacher  or  janitor  has 
been  examined,  in  such  cases  the  services  of  the  medical  in- 
spector herein  provided  for  shall  be  dispensed  with,  and  such 
certificate  shall  be  furnished  bv  such  parent  or  guardian  from 
time  to  time,  as  required  bv  the  board  of  education.  Such 
individual  records  shall  not  be  open  to  the  public  and  shall  be 
solely  for  the  use  of  the  boards  of  education  and  health  or 
other  health  officer.  If  any  teacher  or  janitor  is  found  to 
have  positive  open  pulmonary  tuberculosis  or  other  com- 
municable disease,  his  or  her  employment  shall  be  discon- 
tinued upon  expiration  of  the  contract  therefor,  or.  at  the 
option  of  the  board,  suspended  upon  such  terms  as  to  salary 
as  the  board  may  deem  just  until  the  school  physician  shall 
have  certified  to  a  recovery  from  such  disease." 

Although  H.  B.  No.  211,  known  as  the  Hughes  Bill  (effective 
August  10,  1919),  specifically  repealed  some  eighteen  sections  of 
the  General  Code,  sections  7692  and  7692-1  G.  C.  were  not  specifi- 
cally repealed  by  it.  Said  sections  are  therefore  unaffected  by  the 
act  in  question,  unless  they  must  be  taken  to  have  been  repealed 
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by  implication.  It  is  to  a  consideration  of  this  question  that  we 
now  proceed. 

Repeals  by  implication  are,  of  course,  not  favored.  "A 
statute,"  says  Black  on  Interpretation  of  Laws,  at  p.  112,  "will  not 
be  construed  as  repealing  prior  acts  on  the  same  subject  (in  the 
absence  of  express  words  to  that  effect),  unless  there  is  an  irre- 
concilable repugnancy  between  them,  or  unless  the  new  law  is  evi- 
dently intended  to  supersede  all  prior  acts  on  the  matter  in  hand 
and  to  comprise  in  itself  the  sole  and  complete  system  of  legisla- 
tion on  that  subject." 

On  the  question  of  irreconcilable  repugnancy,  it  is  important 
to  consider  section  11  of  the  Hughes  bill,  reading  thus : 

"Section  11.  In  addition  to  the  duties  now  required  of 
boards  of  health  it  shall  be  the  duty  of  each  district  board  of 
health  to  study  and  record  the  prevalence  or  disease  within  its 
district;  to  provide  for  the  prompt  diagnosis  and  control  of 
communicable  diseases ;  to  provide  for  the  medical  and  dental 
supervision  of  school  children;  to  provide  for  the  free  treat- 
ment of  cases  of  venereal  diseases ;  to  provide  for  the  inspec- 
tion of  schools,  public  institutions,  jails,  workhouses,  chil- 
dren's homes,  infirmaries  and  other  charitable,  benevolent, 
correctional  and  penal  institutions ;  to  provide  for  the  inspec- 
tion of  dairies,  stores,  restaurants,  hotels  and  other  places 
where  food  is  manufactured,  handled,  stored,  sold  or  offered 
for  sale,  and  for  the  medical  inspection  of  persons  employed 
therein ;  to  provide  for  the  inspection  and  abatement  of  nui- 
sances dangerous  to  public  health  or  comfort;  and  to  take  all 
steps  necessary  to  protect  the  public  health  and  to  prevent  dis- 
ease. 

Provided  that  in  the  medical  supervision  of  school  chil- 
dren as  herein  provided,  no  medical  or  surgical  treatment 
shall  be  administered  to  any  minor  school  child  accept  upon 
the  written  request  of  the  pai*ent  or  guardian  of  such  child ; 
and  provided  further,  that  any  information  regarding  any 
diseased  condition  or  defect  found  as  a  result  of  any  medical 
school  examination  shall  be  communicated  only  to  the  parent 
or  guardian  of  such  child  and  if  in  writing  shall  be  in  a  sealed 
envelope  addressed  to  such  parent  or  guardian." 

It  is  apparent  from  this  section  that  full  authority  is  given  to 
each  district  board  of  health  to  provide  for  inspection  of  schools 
and  for  the  medical  and  dental  supervision  of  school  children.  Yet 
there  is  nothing  to  show  that  the  exercise  of  such  powers  would 
either  necessarily  or  probably  conflict  with  the  action  taken  by  the 
board  of  education  under  sections  7692  and  7692-1  G.  C.  Further- 
more, the  last  named  sections,  it  will  be  noticed,  provide  only  for 
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examination  and  diagnosis  of  school  children,  while  under  section 
11  of.  the  Hughes  bill  medical  and  surgical  treatment  of  a  minor 
school  child  may  be  afforded  at  the  request  of  a  parent  or  guardian* 

If  it  should  seem  odd  that  the  legislature  should  provide  for 
medical  inspection  of  schools  by  two  different,  uncoordinated 
agencies,  it  should  be  remembered  that  under  the  terms  of  section 
7692  G.  C.  the  appointment  by  a  board  of  education  of  a  school 
physician  or  trained  nurse  is  not  compulsory,  merely  optional; 
that  under  provisions  of  the  next  to  last  sentence  of  that  section, 
"such  board,  may  delegate  the  duties  and  powers  herein  provided 
for  to  the  board  of  health  or  officer  performing  the  functions  of  a 
board  of  health  within  the  school  district  if  such  board  or  officer 
is  willing  to  assume  the  same/'  It  is  entirely  possible  that  some 
district  boards  of  health  may  not  be  able  to  give  to  the  work  of 
medical  inspection  in  the  schools  the  degree  of  attention  that  the 
boards  of  education  desire,  in  which  event  the  authority  contained 
in  sections  7692,  et  seq.  G.  C.  could  be  exercised  to  good  advantage. 

It  is  also  noteworthy  that  while  the  Hughes  bill  specifically 
provides  (see  Sec.  15)  for  the  exercise  by  the  district  board  of 
health  of  all  the  powers  and  duties  now  conferred  and  imposed  by 
law  upon  the  board  of  health  of  a  municipality,  it  is  not  specifically 
provided  that  "health"  powers  of  boards  of  education  sliould  be 
transferred  to  district  boards  of  health. 

I  am  therefore  of  the  opinion  that  the  Hughes  bill  did  not, 
when  it  became  effective,  repeal  by  implication  the  sections  of  the 
General  Code  first  hereinabove  cited,  and  that  it  did  not  remove 
from  boards  of  education  the  right  to  provide  for  medical  in- 
spection of  schools. 

Your  second  question  is:  "Will  such  inspection  be  conducted 
by  the  municipal  health  boards  and  district  health  boards  ?''  This 
question  is  to  be  answered  in  the  affirmative,  for  the  reason  that 
under  section  11  of  the  Hughes  bill  it  is  the  duty  of  each  district 
board  of  health  "to  provide  for  the  medical  and  dental  supervision 
of  school  children"  and  also  "to  provide  for  the  inspection  of 
schools."  The  term  "district  board  of  health"  in  this  section  refers 
to  all  the  administrative  districts  created  or  recognized  by  the 
act,  towit,  municipal  health  districts,  separate  municipal  health 
districts.  But,  for  reasons  above  stated,  the  inspection  of  schools 
and  general  health  districts,  made  by  the  district  health  districts 
will  not  be  exclusive,  the  board  of  education  also  having  the  right 
tQ  make  inspection  to  the  extent  provided  in  sections  7692  and 
7692-1  G.  C. 


Attorney  General  691 
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Where  a  City  Council  Has  Adopted  the  State  Plumbing  Code  by 
Ordinance,  and  Later  the  Board  of  Health  Has  Passed  Regrula- 
tions  Inconsistent  Therewith,  the  Later  Plumbing  Regulations 
Adopted  and  Promulgated  by  the  Board  of  Health  Must,  as 
Against  the  Ordinance,  Prevail. — ^To  Avoid  Misunderstanding  of 
This  Opinion,  It  is  Suggested  (1)  That  the  Necessity  and  Reason- 
ableness of  the  Regulation  is  Not  Herein  Considered,  Nor  (2)  is 
the  Question  of  the  Legality  of  Publication  of  the  Resolution  In- 
volved Considered,  and  (3)  That  This  Opinion  is  Confined  to  the 
Single  Question  of  Conflict  Between  Ordinances  and  Municipal 
Board  of  Health  Regulations,  as  Stated  in  Your  Letter,  Without 
Consideration  of  or  Reference  to  the  State  Building  Code  Con- 
tained in  Section  12600  to  12600-282  General  Code,  and  the  State 
Plumbing  Inspection  Law  in  Sections  1261-1  to  1261-15  General 
Code  to  Which  as  a  Matter  of  Precaution,  the  Attention  of  the 
Municipal  Board  of  Health  May  be  Directed. 


No.  423— (Opinion  Dated  June  23,  1919.) 

The  Bureau  of  Inspections  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 

Gentlemen :  Acknowledgment  is  made  of  your  request  for  an 
opinion  of  this  department  on  the  question  stated  in  a  communica- 
tion from  Mr.  Curtis  M.  Shetler,  city  solicitor  of  Alliance,  Ohio,  as 
follows : 

"On  April  12,  1908,  the  council  of  the  City  of  Alliance, 
Ohio,  duly  passed  an  ordinance  as  required  by  law,  in  which 
the  State  Plumbing  Code  was  practically  reenacted,  to  provide 
for  plumbing  rules  and  regulations  governing  installation  of 
plumbing  in  the  city  of  Alliance,  Ohio. 

"Sometime  in  the  year  1916,  the  board  of  health  of  the 
city  of  Alliance,  acting  under  authority  of  Section  4413,  of  the 
General  Code,  passed  a  resolution  containing  conflicting  pro- 
visions in  reference  to  the  installation  of  plumbing,  in  this,  to- 
wit:  That  all  back  venting  should  be  eliminated  and  that  in 
place  thereof  siphon  traps  might  be  installed;  abolished  the 
use  of  cast  iron  pipe  for  sewer  drains  in  cellar  basements  per- 
mitting the  installation  of  sewer  pipe  instead  of  cast  iron  pipe, 
and  other  provisions  in  conflict  with  the  ordinance  as  passed  by 
council  in  1908. 

"I  desire  to  know  whether  or  not  the  board  of  health  of  a 
municipality  has  the  authority  to  pass  rules  and  regulations 
in  reference  to  the  installation  of  plumbing,  and,  if  so,  if  they 
have  the  power  and  authority  to  repeal  existing  ordinances 
passed  by  the  city  council?'* 

Kespotiding  to  the  request  of  this  department  for  additional 
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information,  you  also  have  forwarded  another  letter  from  Mr.  Shet- 
ler,  as  follows : 

"Answering  your  communication  of  June  10th,  in  refer- 
ence to  future  (further)  information  for  the  department  of  the 
attorney  general,  I  desire  to  say  that  at  the  time  of  the  passage 
of  the  city  ordinance  relating  to  plumbing  the  city  of  Alliance 
did  not  have  a  building  department  or  in  any  way  regulating 
the  erection  of  buildings. 

"Answering  your  second  inquiry  I  desire  to  say  that  the 
city  did  not  have  such  building  department  or  otherwise  exer- 
cise power  to  regulate  the  erection  of  buildings  at  the  time  of 
the  enactment  of  the  board  of  health  regulation.  Further,  the 
board  of  health  did  not  approve  the  original  ordinance." 

It  may  be  noted  that  the  resolution  of  the  board  of  health, 
above  referred  to,  is  later  in  point  of  time  and  the  question  pre- 
sented is  as  to  which  of  the  conflicting  provisions  in  the  resolution 
of  the  ifiSird  of  health  and  the  city  ordinance  should  prevail,  in  the 
consideration  of  which,  from  the  facts  stated,  it  is  assumed  that 
the  board  of  health  resolution  was  legally  adopted  and  properly  pub- 
lished in  the  same  manner  as  a  city  ordinance. 

Sections  3616,  3646,  4413  and  4420  General  Code  are  perti- 
nent.   Sectidn  3616  in  part  provides : 

"All  municipal  corporations  shall  have  the  general  powers 
mentioned  in  this  chapter." 


Section  3646  (in  the  same  chapter)  in  part  is : 
"To  provide  for  the  public  health." 

Section  4413  in  part  is : 

"The  board  of  health  of  a  municipality  may  make  such  or- 
ders and  regulations  as  it  deems  necessary  *  *  for  the  public 
health,  the  prevention  or  restriction  of  disease,  and  the  preven- 
tion, abatement  or  suppression  of  nuisances.  Orders  and  reg- 
ulations ♦  *  *  intended  for  the  general  public  *  *  ♦  shall  be 
given,  in  all  courts  of  the  state,  the  same  force  and  effect  as  is 
given  such  ordinances." 

It  is  to  be  observed  that  the  power  given  to  the  city,  under 
Section  3646,  is,  as  described  in  Section  3616,  a  general  power,  and 
It  may  be  observed  also  that  the  terms  of  Section  3646  are  very 
general  in  their  nature,  whereas  Section  4413,  in  committing  the 
matters  therein  described  explicitly  to  the  board  of  health,  is,  on 
the  contrary,  quite  special  in  its  nature. 

Section  4414  makes  it  an  offense,  punishable  by  severe  penalty, 
to  disregard  or  disobey  the  regulations  of  the  board  of  health  by 
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providing  that  such  regulations  shall  have  the  same  force  and  ef- 
fect in  all  the  courts  of  this  state  as  city  ordinances,  and  as  said  in 
Keyser  vs.  Walsh,  4  N.  P.  (n.s.)  509, 

'It  should  be  said  here  that  the  resolution  of  the  board  of 
health  has  the  same  effect  as  an  ordinance,  by  virtue  of  Sec- 
tion 1536-731  R.  S.  (4415  General  Code)." 

Concerning  the  powers  of  a  municipal  board  of  health,  in  Wal- 
ton vs.  City  of  Toledo,  3  O.  C.  C,  (n.s.)  300,  the  court  observed: 

"It  is  needless  to  say  that  the  powers  of  the  board  of  health 
are  very  large.  If  you  read  the  whole  statutes  of  the  state  of 
Ohio  on  the  subject  you  will  find  that  the  powers  that  are 
given  to  the  various  boards  of  health  *  *  *  are  about  as  broad 
as  language  can  make  them:" 

As  reflecting  on  what  might  be  termed  the  specialness  of  the 
board  of  health  statutes,  the  opinion  of  Judge  Donahue,  in  Board 
of  Health  vs.  Greenville,  86  O.  S.,  29,  while  not  considering  the  ex- 
act question  presented  here,  may  be  quoted: 

"The  health  of  the  inhabitants  of  the  city  is  still  a  matter 
of  concern  to  the  state,  and  of  such  vital  concern  that  the  gen- 
eral assembly  has  not  thought  proper  to  commit  it  exclusively 
to  the  control  and  discretion  of  men  who  may  or  may  not  have 
any  particular  ability  or  experience  in  sanitary  affairs."  v 

The  controversy  in  that  case  was  rather  between  the  state 
board  of  health  and  the  city  of  Greenville  and  the  opinion  above 
quoted  dealt  with  the  power  of  the  state  board  in  such  matters 
when  there  was  a  conflict  between  it  and  the  city  council  on  a 
health  or  sanitary  matter.  But  the  language  is  particularly  appro- 
priate to  the  proposition  that  the  state  in  enacting  Section  4413, 
supra,  had  not  thought  proper  to  commit  the  matters  therein  enum- 
erated "exclusively  to  the  control  and  discretion  of  men  who  may  or 
may  not  have  any  particular  ability  or  ej^perience  in  sanitary  af- 
fairs," viz.,  the  city  council. 

For  the  reasons  above  given,  it  may  be  concluded,  then,  that 
Section  3646  General  Code  is  general  in  its  nature  and  that  Section 
4413  is  special  in  its  nature. 

The  construction  of  conflicting,  general  and  special  statutes 
has  been  frequently  before  the  courts  of  this  state  and  the  rule  fii 
such  cases  appears  to  be  clearly  settled. 

In  Commissioners  vs.  Board  of  Public  Works,  39  0.  S.,  632,  it 

"Repeals  by  implication  are  not  favored.    So,  particular 

"Repeals  by  implication  are  not  favored.    So,  palticular 

and  positive  provisions  of  a  prior  act  are  not  affected  by  a  sub* 
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sequent  statute  treating  a  subject  in  general  terms  and  not  ex- 
pressly contradicting  the  provisions  of  the  prior  act,  unless 
such  intention  is  clear." 

In  this  connection  it  may  be  observed  that  Section  4413  was 
passed  prior  to  that  part  of  Section  3646,  which  gives  the  municipal 
corporation  general  powers  to  provide  for  the  public  health. 

In  Cincinnati  vs.  Holmes,  56  0.  S.,  115,  the  court,  in  adopt- 
ing the  rule  laid  down  in  19  Vt.,  240,  quotes  from  that  decision  with 
approval  the  following: 

"I  know  of  no  rule  of  construction  of  statutes  of  more  uni- 
form application  than  that  later  or  more  specific  statutes  do, 
as  a  general  rule,  supersede  former  and  more  general  statutes, 
as  far  as  the  new  and  specific  provisions  go." 

And  in  Doll  vs.  Barr,  58  O.  S.,  120,  it  is  held  that  under  a 
familiar  rule  of  construction  the  special  must  be  regarded  as  in  the 
nature  of  an  exception  to  the  more  general  provisions,  and  as  con- 
trolling them  in  the  special  classes  of  cases." 

And  in  Endlich,  on  Interpretation  of  Statutes,  in  Section  216, 

the  rule  is  stated  to  be  that : 

"Where  there  are  in  one  act  specific  provisions  relating  to 
a  particular  subject,  they  must  govern  in  respect  to  that  sub- 
ject, as  against  general  provisions  in  other  parts  of  the  stat- 
ute, although  the  latter,  standing  alone,  would  be  broad  enough 
to  include  the  subject  to  which  the  more  particular  relate." 

So  that  from  these  statutes  it  would  appear  that  in  the  legis- 
lative mind  boards  of  health  have  been  more  clearly  associated 
with  matters  affecting  the  public  health  than  the  city  council.  This 
is  so  from  the  very  nature  of  the  former  agency  as  well  as  from  the 
plain  terms  of  the  statutes. 

Whatever  apparent  conflict  they  may  seem  to  indicate  between 

the  board  of  health  and  tJie  city  council  with  reference  to  plumbing 

regulations,  is  eliminated  by  Section  4420,  which  in  part  provides : 

"The  board  of  health  *  *  *  except  in  cities  having  a 
building  department,  or  otherwise  exercising  the  power  to  reg- 
ulate the  erection  of  buildings  ♦  *  *  may  regulate  the  location, 
construction  and  repair  of  *  *  *  plumbing  and  drains.  In 
cities  having  such  departments  or  exercising  such  power,  the 
council  by  ordinance  shall  prescribe  such  rules  and  regulations 
as  are  approved  by  the  board  of  health,  and  shall  provide  for 
their  enforcement." 

It  is  very  clear  that  in  cities  referred  to  in  the  first  part  of  this 
section,  the  plumbing  regulations  therein  referred  to  are  placed 
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under  the  control  of  the  board  of  health.  In  cities  referred  to  in  the 
latter  part  of  the  section,  such  regulations  are  to  be  prescribed  by 
the  city  council,  subject  to  approval  of  the  board  of  health. 

Of  vital  importance  to  the  application  of  Section  4420  to  your 
question  is  the  information  contained  in  the  last  letter  from  Mr. 
Shetler,  from  which  it  is  definitely  established  that  the  city  of  Al- 
liance, not  having  a  "building  department  or  in  any  way  regulating 
the  erection  of  buildings"  as  therein  stated,  is  a  city  of  the  char- 
acter described  in  the  first  part  of  Section  4420. 

From  this  it  follows  that  in  Alliance  "the  board  of  health  *  *  * 
may  regulate  the  location,  construction  and  repair  of  *  *  *  plumb- 
ing and  drains." 

What  has  been  said  heretofore  concerning  general  and  special 
statutes  applies  with  equal  force  to  the  effect  of  this  last  quoted 
section,  from  which  it  appears  that  at  the  time  of  the  passage  of 
the  Alliance  city  ordinance  in  1908,  Section  4420,  being  in  full  force, 
the  power  and  authority  to  regulate  the  matter  herein  involved  was 
lodged  in  the  board  of  health  of  that  city.  It  might  be  maintained 
that  by  its  acquiescence  in  such  ordinance  the  board  of  health  has 
explicitly  thereby  approved  it.  This  is  not  considered  tenable  as 
the  statutory  approval  implies  An  affirmative  act  on  the  part  of  the 
board  of  health. 

In  consideration  of  the  special  manner  in  which  the  matter  in- 
volved herein  have  been  committed  to  the  board  of  health,  this  de- 
partment is  of  the  opinion  that  the  later  plumbing  regulations 
adopted  and  promulgated  by  the  board  of  health  must,  as  against 
the  ordinance,  prevail. 

To  avoid  misunderstanding  of  this  opinion,  it  is  suggested  (1) 
that  the  necessity  and  reasonableness  of  the  regulation  is  not  here- 
in considered,  nor  (2)  is  the  question  of  the  legality  of  publication 
of  the  resolution  involved  considered,  and  (3)  that  this  opinion  is 
confined  to  the  single  question  of  conflict  between  ordinances  and 
municipal  board  of  health  regulations,  as  stated  in  your  letter,  with- 
out c6nsideration  of  or  reference  to  the  state  building  code  con- 
tained in  Sections  12600  to  12600-282  and  the  state  plumbing  in- 
spection law  in  Section  1261-1  to  1261-15  General  Code,  to  which  as 
a  matter  of  precaution,  the  attention  of  the  municipal  board  of 
health  may  be  directed. 
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The  Village  of  Oak  Harbor  v.  The  Public  Utilities  Commission  et  al. 

Public  Utilities  Commission — Complaint  Against  Rates  Fixed  By 
Municipality — Existing  Ordinance  Prerequisite  to  Jurisdiction, 
When — Section  614-44  et  seq.,  General  Code. 

In  order  that  the  public  utilities  commission  may  proceed  on  a  complaint  filed 
by  a  public  Utility,  under  the  provisions  of  Section  614-44  et  seq.,  Gen- 
eral Gode^  to  fix  rates  to  be  paid  to  the  utility  for  its  product  or  service 
in  a  municipality,  it  is  necessary  that  there  should  be  an  ordinance  in 
existence  passed  by  the  municipality  fixing  the  rate  or  charge  com- 
plained of,  and  that  the  commission  after  a  hearing  shall  find  that  the 
rate  ''so  fixed  by  ordinance  is  or  will  be  unjust  or  unreasonable,  or  in- 
sufficient to  yield  reasonable  compensation  for  the  service  or  product." 

(No.  16078— Decided  March  11,  1919.) 


Error  to  the  Public  Utilities  Commission. 

This  is  a  proceeding  brought  to  reverse  an  order  of  the  public 
utilities  commission. 

In  January,  1886,  the  village  granted  The  Oak  Harbor  Na- 
tural  Gas  Company  a  franchise  to  lay,  maintain,  operate,  repair 
and  remove  mains  and  pipes  in,  through  and  under  the  streets  and 
public  grounds  of  the  village,  for  the  transportation  and  supply 
of  gas  for  fuel,  heating  and  power  purposes  to  the  village  and  its 
inhabitants  for  the  period  of  twenty-five  years.  Pursuant  thereto 
the  company  constructed  the  mains  and  pipes  and  furnished  and 
supplied  gas  for  fuel,  heating  and  power  purposes  to  the  village 
and  its  inhabitants.  * 

After  the  expiration  of  the  twenty-five  year  period,  to- wit,  on 
the  28th  day  of  December,  1915,  the  village  passed  an  ordinance 
granting  the  right  to  maintain  and  lay  pipes  and  lines  in  the 
streets,  alleys  and  lines,  and  conduct  natural  and  artificial  gas  to 
the  consumers  thereof  in  the  village,  so  long  as  said  consumers  are 
not  required  to  pay  said  company  for  said  gas  more  than  50  cents 
per  thousand  cubic  feet,  or  more  than  one  dollar  per  month  mini- 
mum, but  said  right  in  no  event  to  extend  over  five  years  from 
the  date  of  the  taking  efifect  of  the  ordinance.  Said  right  was 
granted  upon  the  express  conditions  hereinafter  mentioned. 

Section  2  contained  conditions  that  the  company  should  file 
with  the  clerk  of  the  village  before  the  ordinance  should  take  effect 
a  true  plat  showing  the  location  of  all  pipe  lines  and  pipes ;  that  no 
new  or  additional  pipes  should  be  laid  until  a  plan  and  plat  of  the 
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proposed  locations  thereof,  and  manner  and  method  of  laying  the 
same,  had  been  first  presented  to  and  approved  by  the  council ;  and 
other  specific  provisions  with  reference  to  the  payment  of  dam- 
ages by  the  company  and  with  reference  to  the  crossing  of  im- 
proved streets.  Section  3  provided  that  on  the  company  failing 
to  comply  with  any  of  the  conditions  mentioned  in  Section  2,  all 
rights  granted  in  Section  1,  should,  upon  notice  of  the  council, 
terminate  and  end,  and  section  4  provided  that  the  ordinance 
should  take  effect  and  be  in  force  from  and  after  its  passage  and 
on  the  said  company  paying  the  cost  of  publication  thereof.  The 
ordinance  was  never  published,  the  natural  gas  company  has  not 
filed  or  furnished  to  the  clerk  of  the  village  the  true  plat  referred 
to,  and  has  not  paid  the  costs  of  publication  of  the  ordinance. 

On  February  26,  1916,  the  company  filed  its  complaint  with 
the  public  utilities  commission  in  which  the  foregoing  facts  were 
substantially  set  out. 

A  demurrer  was  filed  to  the  complaint,  which  was  first  sus- 
tained, and,  ^.fterwards,  on  rehearing,  overruled.  The  village  filed 
its  answer.  An  amendment  was  subsequently  filed  to  the  com- 
plaint, and  on  the  final  hearing  the  commission  made  its  order 
fixing  the  rate  at  70  cents  per  thousand  cubic  feet. 

This  proceeding  is  brought  to  reverse  the  order  of  the  com- 
mission. 

Additional  facts  are  stated  in  the  opinion. 

Mr.  John  Duff,  for  plaintiff  in  error. 

Mr.  Joseph  McGhee,  attorney  general ;  Mr.  C.  A.  Radcliff e  and 
Messrs.  Graves,  Stahl  &  Duff,  for  defendants  in  error. 

Johnson,  J.  The  contention  of  the  village  is  that  the  public 
utilities  commission  was  without  jurisdiction  to  entertain  the 
complaint  and  make  he  order,  he  reversal  of  which  is  sought. 

A  statement  of  the  steps  taken,  in  their  chronological  order, 
will  assist  in  the  consideration  of  the  question. 

The  period  fixed  for  the  franchise  granted  the  company, 
under  which  the  company  had  laid  its  pipes  and  furnished  gas, 
having  expired,  the  village  on  the  28th  of  December,  1915,  passed 
an  ordinance  which  granted  the  company  the  right  to  maintain  and 
lay  in  the  streets  its  pipes  and  conduct  natural  and  artificial  gas 
for  the  period  of  five  years,  and  fixed  the  rate  which  consumers 
should  be  required  to  pay  at  50  cents  per  thousand  cubic  feet. 

Among  other  conditions  in  the  ordinance  it  was  provided  that 
before  it  should  take  effect  a  true  plat  showing  the  location  of  all 
the  pipe  lines  and  pipes  of  the  company  in  the  village  should  be 
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filed  with  the  clerk  of  the  villasre,  and  that  on  the  company  failing 
to  comply  with  any  of  the  conditions  the  ordinance  should  ter- 
minate and  end  as  though  it  had  not  been  passed.  It  was  also  a 
condition  precedent  to  the  taking  effect  of  the  ordinance  that  the 
company  should  pay  the  cost  of  its  publication. 

It  is  admitted  that  the  company  never  paid  the  cost  of  pub- 
lication of  the  ordinance,  that  the  ordinance  was  never  published, 
and  that  the  company  never  filed  the  plat  referred  to. 

On  the  25th  day  of  February,  1916,  the  company  notified  its 
consumers  in  the  village  that  it  would  thereafter  charge  75  cents 
per  thousand,  and  thereupon,  after  the  notice  was  received,  the 
village,  on  the  same  day,  ordered  the  company  to  remove  its  pipes 
from  the  streets. 

On  March  7th,  the  company  appeared  before  the  council  and 
refused  to  accept  the  franchise  ordinance,  and  on  the  following 
day  the  village  repealed  the  ordinance. 

The  appeal  to  the  public  utilities  commission  was  filed  by  the 
company  on  the  day  following  the  date  on  which  it  increased  the 
charge  to  75  cents  and  on  which  it  had  been  ordered  to  remove  its 
pipes  by  the  village. 

So  the  situation  was  that  the  franchise  granting  the  privilege 
to  lay  the  pipes  and  conduct  its  business  in  the  village  had  expired 
and  no  new  franchise  or  contract  had  been  made  and  agreed  upon 
by  the  i)arties. 

Thus  the  status  of  the  parties  under  the  circumstances  was 
as  stated  in  The  City  of  Columbus  v.  The  Columbus  Gas  Co.,  76 
Ohio  St.,  309,  331 :  "Former  ordinances  referred  to  in  the  answer 
had  run  their  course  and  had  expired,  and  the  gas  company  wanted 
and  needed  the  ordinance  of  1892,  and  without  it  the  company  had 
no  right  as  against  the  will  of  the  council  to  longer  continue  its 
business  in  the  streets  and  other  public  grounds." 

In  The  East  Ohio  Gas  Co.  v.  The  City  of  Akron,  81  Ohio  St., 
33,  53,  it  is  said :  "If  the  refusal  to  comply  is  final,  the  company 
necessarily  incurs  the  penalty  of  forfeiture  of  its  franchise  to 
serve  the  people  of  the  city." 

In  Detroit  United  Railway  v.  City  of  Detroit,  229  U.  S..  39,  it 
was  held: 

"Where  a  street  railroad  company  is  operating  in  the  streets 
of  a  city  for  a  definite  period  and  has  enjoyed  the  full  term  granted, 
the  municipality  may,  upon  failure  of  renewal  of  the  grant,  re- 
quire the  company  within  a  reasonable  time  to  remove  its  tracks 
and  other  property  from  the  streets,  without  impairing  any  con- 
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tractual  obligation  protected  by  the  Federal  Constitution  or  de- 
priving the  company  of  its  property  without  due  process  of  law." 

In  the  opinion,  at  page  45,  it  is  said:  "The  Railway  took  the 
several  grants  with  knowledge  of  their  duration  and  has  accepted 
and  acted  upon  them  with  that  fact  clearly  and  distinctly  evidenced 
by  written  contract.  The  rights  of  the  parties  were  thus  fixed 
and  cannot  be  enlarged  by  implication."  (Citing  cases.) 

In  order  that  there  should  have  been  a  valid  contract  be- 
tween the  parties,  which  renewed  the  franchise,  it  was  necessary 
not  only  that  there  should  be  an  ordinance  duly  passed  and  pub- 
lished in  accordance  with  law,  but  that  the  company  should  accept 
its  terms.  (East  Ohio  Gas  Co.  v.  City  of  Akron,  81  Ohio  St.,  33.) 
Until  such  acceptance,  it  lacked  the  essentials  of  a  contract,  it 
was  a  mere  proposition. 

We  have  no  doubt  that  if  the  period  fixed  for  the  duration  of 
an  existing  franchise  has  expired,  and  the  municipality  thereafter 
duly  and  legally  passes  a  new  rate  ordinance,  which  goes  into  legal 
effect  with  reference  to  the  product  or  service  contemplated  in  the 
franchise,  such  action  would  amount  to  an  implied  extension  of 
the  old  franchise,  for  the  term  fixed  in  the  ordinance,  for  the  rate. 
But  in  this  case  at  the  time  the  company  filed  its  appeal  with  the 
public  utilities  commission  its  franchise  had  expired  and  no  new 
franchise  had  been  granted  and  accepted;  no  new  rate  ordinance 
had  been  passed.  The  company  had  not  only  not  accepted  the  new 
franchise  ordinance,  but  it  had  in  contravention  of  the  terms  of 
the  ordinance  notified  its  customers  that  the  price  of  gas  would  be 
75  cents  instead  of  the  50  cents  fixed  by  the  ordinance.  And  there- 
after it  appeared  before  the  council  and  specifically  refused  to  ac- 
cept the  ordinance. 

By  the  provisions  of  Section  614-44,  General  Code,  any  mu- 
nicipal corporation  in  which  any  public  utility  is  established,  may, 
by  ordinance,  at  any  time  within  one  year  before  the  expiration  of 
any  contract  entered  into  under  the  provisions  of  Sections  3644, 
3982  and  3983,  General  Code,  between  the  municipality  and  the 
public  utility  with  respect  to  the  rate  to  be  charged  by  such  utility, 
proceed  to  fix  ,the  rate  that  such  utility  may  charge  for  an  ensuing 
period,  as  provided  in  those  sections. 

It  is  provided  in  the  same  section  that  the  utility  may  file  its 
complaint  in  writing  with  the  public  utilities  commission  within 
sixty  days  after  the  passage  of  the  ordinance,  and  that  the  com- 
mission shall  thereupon  proceed  with  the  matter  as  provided  in 
that  and  the  succeeding  sections,  and  shall,  if  it  is  of  the  opinion 
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that  the  "rate  so  fixed  by  ordinance"  is  unjust  or  unreasonable,  or 
insufficient  to  yield  reasonable  compensation  for  the  service,  fix 
and  determine  the  just  and  reasonable  rate.  All  of  which  is  to  be 
done  in  the  manner  prescribed  by  those  sections. 

It  will  be  observed  that  there  is  no  right  of  appeal  or  com- 
plaint, at  all,  until  an  ordinance  is  duly  and  legally  passed  and  in 
effect,  fixing  the  rate.  When  such  an  ordinance  is  in  effect,  an 
appeal  may  be  had.  It  must  also  be  noted  that  Section  614-46  pro- 
vides that  if  the  commission  is  of  opinion  that  the  rate  "so  fixed 
by  ordinance  is  or  will  be  unjust  *  *  *  the  commission  shall  *  *  * 
fix  and  determine  the  just  and  reasonable  rate,"  etc.  Of  course 
this  could  only  be  done  in  case  of  an  ordinance  in  due  and  legal 
effect. 

The  public  utilities  commission  is  an  administrative  board  and 
only  has  such  authority  as  the  statute  creating  it  has  given  it.  It 
has  no  power  to  confer  franchises  or  makfe  contracts  which  shall 
be  effective  between  a  municipality  and  a  public  utility,  or  be- 
tween other  parties. 

We  have  repeatedly  declared  thi3  view  of  its  status  and 
powers.  The  City  of  Cincinnati  v.  The  Public  Utilities  Commis- 
sion, 91  Ohio  St.,  331 ;  The  City  of  Cincinnati  v.  The  Public  Utili- 
ties Commission  of  Ohio,  96  Ohio  St.,  270;  The  Interurban  Ry.  & 
Term.  Co.  v.  The  Public  Utilities  Commission,  98  Ohio  St.,  287  and 
The  Sylvania  Home  Tel.  Co.  v.  The  Public  Utilities  Commission  of 
Ohio  et  al.,  97  Ohio  St.,  202. 

When  an  appeal  has  be?n  filed  the  procedure  is  prescribed,  and 
Section  614-46,  General  Code,  provides  that  the  commission  shall 
determine  the  just  and  reasonable  rate  to  be  charged  "during  the 
period  so  fixed  by  ordinance,  which  shall  not  be  less  than  two 
years,"  and  order  the  same  substituted  "for  the  rate"  fixed  by  the 
ordinance. 

Therefore,  it  would  of  course  be  necessary  that  there  must  first 
be  an  ordinance  granting  a  franchise  to  the  company  to  occupy  the 
streets  and  sell  its  product,  and  that  either  that  ordinance,  or  an- 
other, must  fix  the  rate.  In  this  case,  there  was  nothing  from 
which  the  public  utility  was  authorized  to  appeal.-  As  was  said 
in  Cincinnati  v.  Public  Utilities  Commission,  96  Ohio.  St.,  at  page 
274 :  "There  were  no  existing  rates  to  alter,  amend  or  suspend." 

As  above  stated.  Section  614-44  provides  that  the  city  within 
one  year  before  the  expiration  of  any  contracts  entered  into  under 
the  provisions  of  the  sections  named,  with  respect  to  the  rate,  price. 
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etc.,  may  proceed  to  fix  the  price  which  the  public  utility  may 
charge  for  an  ensuing  period,  as  provided  in  Sections  8644,  3982  and 
3983,  General  Code. 

The  same  section  contains  the  provision  that  the  filing  of  a 
complaint  by  the  public  utility  as  herein  provided  shall  be  taken 
and  held  to  be  the  consent  of  such  public  utility  to  continue  to  fur- 
nish its  product  or  service  and  devote  its  property  engaged  therein 
to  such  public  use  during  the  terms  so  fixed  by  the  ordinance  or  by 
the  provisions  of  the  act. 

This  provision  contemplates  and  recognizes  the  right  of  the 
utility  to  discontinue  the  furnishing  of  its  product  or  service  or 
the  devoting  of  its  property  to  the  public  use,  if  it  so  desires,  at  the 
expiration  of  the  prior  franchise  contract.  And  the  franchise  con- 
tract being  mutual,  the  village  has  a  like  privilege  of  termination. 

The  provision  that  the  filing  of  the  complaint  shall  be  taken  to 
be  the  consent  of  the  company  to  continue  to  furnish  its  product 
or  service  during  the  term  fixed  by  the  ordinance  presupposes  the 
existence  of  an  ordinance  which  fixes  the  rate  appealed  from.  Of 
course  the  village  itself  has  not  the  power  to  determine  or  in  any 
way  effect  the  right  of  the  utility  to  appeal  to  the  commission.  The 
legislature  fixes  that. 

Where  the  franchise  of  a  public  utility  to  occupy  the  streets 
and  public  places  in  a  municipality  and  sell  its  products  and  serv- 
ice has  not  expired,  and  there  is  no  contract  or  valid  ordinance  in 
effect  fixing  rates  and  charges,  the  method  of  fixing  rates  is  pro- 
vided by  Section  614-16  ahd  succeeding  sections  of  the  General 
Code.  And  if  the  rates  fixed  in  the  schedules  there  required  to  be 
filed  are  claimed  to  be  unjust,  unreasonable,  or  otherwise  violative 
of  law,  complaint  may  be  filed  with  the  commission,  which  is  re- 
quired to  hear  and  determine  the  matter  and  fix  a  just  rate. 

It  was  decided  in  Cincinnati  v.  Public  Utilities  Commission,  96 
Ohio  St.,  270,  that  "In  the  absence  of  an  effective  ordinance  pre- 
scribing rates  for  service  by  a  public  utility,  such  rates  should  be 
established  in  accordance  with  the  provisions  of  Section  614-16 
et  seq..  General  Code." 

We  think  the  commission  had  no  jurisdiction  to  entertain  the 
complaint  filed  in  this  case  and  its  order  is,  therefore,  reversed. 

Order  reversed. 

Nichols,  C.  J.,  Matthias  and  Robinson,  JJ.,  concur. 

Wanamaker,  J.,  concurs  in  the  judgment. 
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Wayne-Ohio  Co.,  Akron,  |40,000. 
Elmer  S.  Landes,  Clarence  L.  Landes, 
Clare  R.  McDowell,  Walter  E.  Good- 
man,  Merle  E.   Rudy.     (Real  estate.) 

Dayton  Fan  &  Motor  Co.,  Dayton, 
$700,000.  E.  O.  Waymlre,  C.  C.  Miner, 
Lee  Warren  James,  J.  E.  Coolidge,  E. 
D.  Moore. 

Turnaker  Trucking  Co.,  Cleveland, 
$10,000.  Frank  W.  Stanton,  Charles 
U  Stocker,  Marie  S.  Stanton,  George 
B.  Young,  Anna  M.  Loveland. 

Electric  Automotive  Co.,  Columbus, 
$10,000.     George  R.  Hedges,   Stewart 

A.  Hoover,    K.   Henderson,    Frank   A. 
Hunter,  George  S.  Long. 

Cleveland  Window  Cleaning  Co., 
Cleveland,  $75,000.     M.  W.  Kastriner, 

B.  Hauck,     E.   Mohlar,   Ben   Feniger, 
Jacab  Straus. 

Oldtown  Oil  and  Gas  Co.,  New  Phil- 
adelphia, $10,000.  George  F.  Beaber, 
Frank  Hertzig,  Oliver  A.  Kinsey,  Jesse 
W.   Fickes,   E.   T.   Kinsey. 

Nucord  Tire  Co.,  Cincinnati,  $1,000 
A.  Bernstein,  Frieda  Bohn,  Robert 
Fred,  Edward  F.  Peters,  F.  E.  Bur 
nett. 

Sonith  Rubber  Specialty  Co.,  Rav 
enna.  $10,000.  W.  W.  Stevens,  F.  A 
Johnston,  H.  R.  Loomis,  N.  E.  Strea 
tor,  H.  M.  Loomis. 

Roseggrove  Construction  Co.,  Cleve 
land,  $10,000.  F.  W.  Zimmerman 
Paul  Blasie,  Jr.,  R.  Nagel,  Waldo  B 
Lemmon,  E.  V.  McMahon. 

C.  M.  &  R.  Oil  and  Gas  Co.,  Gallon 
$10,000.  Samuel  H.  Wilson,  J.  S.  Ap 
pieman,  W.  D.  Richardson,  H.  M 
Stone,  G.  W.  Coulson,  P.  M.  Woods. 

Lima  Motor  Car  Co.,  Lima,  $100, 
000.  John  J.  Wyre,  M.  L.  Johnson 
John  R.  Games,  D.  H.  Wyre,  K.  A 
Werline. 

Universal  Texas  Oil  and  Gas  Co. 
Cleveland,  $300,000.  E.  J.  Glover,  F 
A.  Onstine,  F.  J.  Lovett,  C.  B.  Lovett 
T.  G.  Perren. 

Trade  Press  Co.,  Cleveland,  $5,000 
Roscoe  M.  Ewing.  James  L.  Lind,  E 
L.  Heasley,  J.  G.  Bingham,  Dumas 
Desnoyers. 

Queen  City  Specialty  Co.,  Cincin- 
nati, $5,000.  Murl  E.  Pace,  Leola  D. 
Pace,  Clay  H.  Estes,  Allle  S.  Estes, 
D.  O'Heam. 


Foote-Burt  Machine  Co.,  Cleveland, 
$650,000.  George  E.  Randies.  George 
Holbrook,  Francis  W.  Crandall,  Wal- 
ter S.  Quinlan,  Samuel  L.  McCune. 

C.  H.  Furman  Motor  Sales  Co.,  Co- 
lumbus, ^35,000.  C.  H.  Furman,  J.  B. 
Furman,  I.  M.  Fumu>ii,  I.  L.  Goldberg, 
Russell  Knepper. 

Kumler-Herron  Co.,  Columbus, 
$100,000.  Karl  S.  Kumler,  Walter  L. 
Herron,  Fannie  M.  Kumler,  E^tella  A. 
Herron,  Harley  E.  Peters.  (General 
grocery  and  merchandise.) 

Metropolitan  Co.,  Dayton,  $300,000. 
J.  H.  Margolis,  George  H.  Kappeler, 
John  R.  Lauber,  Monte  E.  Toung,  Wal- 
do J.  Kraus,  J.  Henry  Lebens burger. 
(Men's  furnishings.) 

McLain  Realty  Co.,  Massillon,  $10,- 
000.  Clarence  P.  L.  McLain,  Harry  L. 
McLain,  M.  P.  L.  Kirchofer,  E.  R. 
Al'brecht,  W.  E.  N.  Hemperly. 

Lavin  Sanitary  Baking  Co.,  Cleve- 
land, $10,000.  H.  A.  Kangesser,  A.  M. 
Greening,  A.  H.  Bramson,  M.  S.  Robin- 
son. M.  Halstead. 

West  Side  Banking  Co.  of  Marion, 
Ohio,  Marion,  $50,000.  John  V.  Wil- 
son, Otto  G.  Briggs,  Dale  E.  Miller, 
Wm.  P.  Kelly,  Geo.  T.  Geran. 

Grant-Cleveland  Co..  Cleveland, 
$50,000.  Carl  F.  Shuler,  C.  E.  Curphey, 
Florence  Griffin,  James  A.  Gaskell,  E. 
E.    Kinnlson.     (Automobiles.) 

Piston  'Ring  Castings  Co.,  Cleveland, 
$25,000.  Charles  I.  Russo,  William 
R.  Miller,  C.  L.  Brueggemyer,  I.  Brick, 
W.  H.  McMorris. 

Fifty-Fifth  Street  Building  Co., 
Cleveland,  $50,000.  W.  K.  Stanley, 
Samuel  Horwitz,  M.  A.  Friedman,  Mor- 
ris  Berick,   Archie  Horwitz. 

L.  H.  Wain  &  Cook  Co.,  Cleveland. 
$10,000.  John  P.  Dempsey.  John  C. 
Barkley,  H.  M.  O'Boyle,  R.  E.  Kouba, 
B.  W.  Denner. 

West  Park  Masonic  Temple  Co., 
West  Park,  $25,000.  LeRoy  S.  MiUs, 
Charles  J.  Rapprich.  J.  H.  Grittner,  C. 
G.  Warden,  C.  A.  Wagner. 

Dellinger  &  Sons  Co.,  Bloomville, 
$35,000.  David  A.  Dellinger,  Harold 
A.  Dellinger,  Montie  Bain,  Ruth  G. 
Dellinger.   Margaret  M.  Dellinger. 

Holland  Construction  Co.,  Cleve- 
land, $50,000.    Thomas  L.  Holland^  W. 
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J.  Hawley,  S.  R.  Goldberg,  Walter  S. 
Johnson,  R.  D.  Hawley. 

Hudson  Predmore-Henry  Co.,  Hud- 
son, $50,000.  W.  R.  Irvin,  John  Hay- 
den,  J.  W.  Predmore,  Robert  Henry, 
Charles  Moog^ 

Greater  Blyria  Building  Co.,  Elyria, 
$300,000.  P.  A.  Guenin,  Seward  N. 
Black,  H.  A.  Daniels,  L.  A.  Moshier, 
O.  U  Granger. 

Fremont  Wheel  and  Trailer  Co., 
Fremont,  $100,00.  A.  M.  Herman,  W. 
A.  Krupp,  C.  P.  Herman,  C.  H.  Eagon, 
H.  Harry  Fahlbush. 

Toungstown  Silica  Sand  and  Sand 
Products  Co.,  Youngstown,  $200,000 
Ray  T.  Miller,  Harold  T.  Moore,  W.  P 
Barnum,  John  P.  Riley,  G.  F.  Ham 
mond. 

Securities  Holding  Co.,  Toledo.  $10, 
000.  A.  L,  Ungewitter,  H.  M.  Bart 
W.  W.  Blowney,  C.  E.  Rose,  T.  E.  Su 
cur. 

Euclid-Forty-Ninth  Co.,  Cleveland 
$100,000.  L.  W.  Kelley,  W.  H.  Davis 
R.  E.  Abbott.  W.  H.  Whitney,  Jr.,  H 
S.  Brand.     (Real  estate.) 

Johns  Street  Improvement  Co. 
Cleveland,  $10,000>  Marta  H.  Doolit 
tie,  Ralph  E.  Chapel,  H.  G.  Sours,  H. 
M.   Hagelbarger,   J.   H.   Adams. 

Austintown  Garage  Co.,  Austintown, 
$20,000.  Paul  G.  Wilcox,  James  K 
Dodd,  Ross  O'Rourke,  L.  H.  Young, 
G.  M.  Schnurrenberger. 

Koehler  Oil  Co.,  Cincinnati,  $250,- 
000.  Louis  A.  Koehler,  Albert  L. 
Weisbrodt,  William  H.  Koehler,  L.  C. 
Percival,   Harman  A.   Bayless. 

People's  &  Drovers'  Bank  and  Trust 
Co.,  Washington  C.  H..  $125,000.  J.  E. 
McLiean,  Roy  T.  McClure,  Frank  John- 
son, William  H.  Thornton,  Joseph 
Riddy. 

Albadien  Co.,  Columbus,  $10,000.  M. 
H.  Sloman,  Ray  C.  Pater,  George  R. 
Hedges,  Stewart  A.  Hoover,  Herman 
R.  Tingley. 

Hillsborough  Gazette  Co..  Hills- 
borough, $20,000.  W.  B.  Kent,  Carroll 
E.  King,  H.  A.  Kent,  J.  E.  Carroll,  H. 
L.  Wiggins. 

Bluebird  Artcraft  Co.,-  Cleveland. 
$1,000.  Elizabeth  C.  T.  Miller,  Edith 
Charles  worth,  Georgia  M.  Bo  wen,  Ed. 
O.  Peets,  Joseph  B.  Hinchcliffe. 

Metals  Welding  Co.,  Cleveland, 
$200,000.  John  Rice,  H.  E.  Edwards, 
H.  H.  Snyder,  E.  C.  Reader,  H.  H. 
Hatch,  F.  E.  Bennett,  Alma  B.  Philipp- 
bar,  W.  B.  Boom,  J.  M.  Souerbach,  R. 
L.  Herrlck,  F.  H.  Zinlling.  C.  H.  Pratt, 
P.  A.  Geler,  Charles  W.  Koehler,  H.  A. 


O'Shea,  I^lian  P.  Samuelson,  Helen 
Miner,  A.  T.  Dexter,  L.  A.  Brown,  W. 
M.  Hermann. 

New  Idea  Baking  Co.,  Cleveland, 
$262,500.  Leo  W.  Ulmer,  Charles 
Kamp.  Stephen  A.  Ryan,  E.  M.  Kline, 

B.  M.  Bryan. 

Star  Products  &  Machine  Co.,  Cleve- 
land, $20,000.  Walter  Urban,  Alfred 
Norman  Weber,  ISmil  G.  Weber,  Ed- 
ward J.  Lawler,  W.  C.  Wright. 

Premere  Candy  Co.,  East  Cleve- 
land, $25,000.  George  J.  Brandt,  W.  E. 
Owen,  Joseph  Getzor,  N.  C.  Pratt,  W. 

C.  Wright. 

City  Market  Co.,  Slyria,  $25,000. 
Charles  M.  Hill,  George  H.  Hill.  Louis 
M.  Greif,  Robert  J.  Ruth,  Harold  H. 
Perry. 

Larson-Crone  Construction  Co., 
Cleveland,  $15,000.  Wm.  C.  Keough, 
Ian  M.  Ross,  B.  Brabeck,  L.  Leppla, 
G.  Kay. 

B  &  G.  Rubber  Co.,  Nankin,  $25,- 
000.  G.  H.  Gault,  D.  L.  Gault,  H. 
Johnson,  H.  L.  Gault,  Inez  B.  Gault. 

Saw  and  Knife  Specialty  Co..  Cleve- 
land, $5,000.  Walter  E.  Myers,  E.  O. 
Hartshorne,  L.  M.  Harper,  RolaYid  E. 
Remley,  P.  A.  McCaskey. 

Associates  Co.,  Akron,  $25,000.  T. 
H.  Dillon,  Charles  M.  Mead,  G.  L. 
Crum,  Owen  P.  Moore,  C.  W.  Perry. 
(Real  estate.) 

EHyria  Land  Sales  Co.,  Lorain,  $75,- 
000.  E.  Arnold  Deutsch,  Lillian  B. 
Barton.  Wm.  A.  Barton.  Albert 
Deutsch,  Julia  Deutsch.^ 

New  Era  Manufacturing  Co.,  Cleve- 
land, $1,000.  I.  I.  Hance,  C.  D.  Ain- 
ger.  J.  B.  Hance,  A.  B.  Wilson,  N.  S. 
Wilson. 

•  Garfield  Hardware  Co.,  Cleveland, 
$5,000.  Tony  Vitantonio,  Vincent  De- 
Palma,  Charles  Vitantonio,  Jessie 
Vitantonio.  Rose  De  Palma. 

Halcoling  Realty  Co.,  Dayton,  $10,- 
000.  Edward  A.  Hall,  Nicholas  F. 
Nolan,  Adele  C.  Adelberg,  Joseph  B. 
Femeding,  Walter  J.  Theis. 

Photo-Type  Engraving  Co.,  Cincin- 
nati, $10,000.  Otto  H.  Busch,  Edw.  H. 
Lemker.  George  J.  Maier,  Frederick 
J.  I^mker,  Ferdinand  L.  Maler. 

Greenwich  Rubber  Co.,  Greenwich, 
$150,000.  Charles  E.  Foutts,  Wm.  J. 
Foutts,  Robert  Gulnther.  Etta  Hamlen, 

Alhambra  Musical  Co.,  Cleveland, 
Regina  Brannan. 

$15,000.  Wm.  C.  Keough,  B.  Brabeck, 
G.  D.  Kay,  L.  Leppla,  Aaron  Hahn. 

Randall  Plum'bing  Co.,  Cleveland, 
$10,000.    H.  H.  Parson,  E.  K.  Curtiss, 
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C.  O.  Cleland,  John  M.  Harris,  J.  Paul 
Thompson. 

Martin  Oarage  Co.,  Peebles,  $5,000. 
B.  M.  Gardner,  Samuel  C.  Martin,  W. 
J.  SprouU,  Eliza  J.  Martin,  R.  L.  Mc- 
Clure,  J.  R.  Greene,  Bert  Fisher. 

Utilities  Investment  Co.,  Cleveland, 
$100,000.  H.  A.  Beckett,  L.  A.  O'Neil. 
H.  O.  Mierke,  O.  O.  Vrooman,  David  J. 
Miller. 

C.  H.  Carey  Realty  Co.,  Akron,  $1,- 
000.  George  H.  Carey,  Norman  John 
Urquhart,  Mark  Roos  Reynolds,  Beu- 
lah  JU  Carey,  £:thel  F.  Carey. 

Clermont  County  Loose  Leaf  To- 
bacco Co.,  Batavia,  $10,000.  Hugh  J. 
King,  C.  H.  Weaver,  Charles  K.  Au- 
staett,  Sidney  Davidson,  H.  F.  Buer* 
kle,  James  B.  Wasner. 

Prospect  Land  Co.,  Elyria,  $10,000. 
R.  F.  Vandemark,  B.  L.  Farmer,  Kath- 
ryn  Sage,  S.  J.  Gteorge,  F.  A.  PoUic. 

Karpat  Building  &  Loan  Associa. 
tion,  Cleveland,  $250,000.  A.  J.  Kor- 
eny,  Joseph  Chagin,  Joseph  Piatak, 
Rev.  Joseph  Hanulya,  John  Lukas. 

Old  Bill  OU  and  Qaa  Co.,  Mineral 
City,  $25,000.  J.  W.  Laughlin,  John 
M.  Ikughlin,  J.  G.  Laus^in,  A.  B. 
Ludlaw,  Artie  D.  Walter. 

Stephens  County  Oil  and  Gas  Co., 
Wooster,  $175,000.  G«orge  Gersten- 
slager,  David  Nice,  F.  M.  Fanover,  S. 
S.  Shelby,  J.  D.  Karns. 

Race  Street  Realty  Co.,  Cincinnati, 
$200,000.  Edwards  Ritchie,  Ruth 
Johnson,  A.  L.  Quill,  Herbert  E. 
Ritchie,  A.  Il  Engelhardt. 

Doty  Storage  Battery  Co.,  Cleve- 
land, $100,000.  J.  S.  Doty,  Thomas 
Adams,  H.  K.  Baumeister,  E.  B.  Co- 
myns,  W.  H.  Haselman. 

Overlook  Allotment  Co.,  Akron,' 
$500,000.  Jacob  Pfeiffer,  William  F. 
Pfeiffer,  E.  R.  Held,  Andrew  J.  Wil- 
helm,  Wm.  M.  Owsley. 

Marine  Amusement  Co.,  Cleveland, 
$1,000.  John  O'Brien,  Dan  Zeisleft, 
George  Q.  Keeley,  C.  A.  Byrne,  A.  M. 
Kfelley. 

Steel  City  Building  and  Housing 
Co.,  Youngstown,  $65,000.  W.  A. 
Pratt,  Fred  J.  Wamock,  C.  W.  StiUson, 
Covin^on  Weetlake,  R.  J.  Nicholson. 

Toledo  Fence  A  Post  Co.,  Toledo, 
$25,000.  Floyd  J.  -Smith,  John  C.  Mc- 
Fellin,  Mark  Riker,  Harry  RIker,  Lil- 
lian Grau. 

Metal  and  Wood  Products  Co., 
Plqua,  $00,000.  Bfiaurice  Wolfe,  C. 
Winkelmann,  J.  L.  Boyer,  Luelle  F. 
Allen,  Z.  L.  Black. 


Incroaaat 

Efficient  Vise  &  Wrench  Co.,  Cleve- 
land, $25,000  to  $50,000. 

Provident  Mortgage  Co.,  Columbus, 
$10,000  to  $1,000,000. 

Budd  Dairy  Co.,  Colmbus,  $150,000 
to  $300,000. 

Cook  Cone  &  Candy  Co.,  Cincinnati, 
110,000  to  $45,000. 

Dover  Buick  Co.,  Canal  Dover,  $20,- 
000  to  $45,000. 

Ironciay  Brick  Co.,  Columbus,  $100,- 
000  to  $150,000. 

Shaw-Hayden  Amusement  Co., 
Cleveland,  $75,000  to  $150,000. 

S  &  B  Toy  and  Manufacturing  Co- 
Cleveland,  $10,000  to  $100,000. 

Shumaker  Shoe  Co.,  Akron,  $25,000 
to  $76,000. 

Dayton  Toy  &  Specialty  Co.,  Day- 
ton, $10,000  to  $50,000. 

National  Refining  Co.,  Cleveland. 
$10,000,000  to  $15,000,000. 

Producers*  Supply  and  Tool  Co., 
Marietta,  $150,000  to  $500,000. 

Cross  Candy  Co.,  Cleveland,  $20,000 
to  $100,000. 

Minerva  Banking  Co.,  Minerva,  $25,- 
000  to  $50,000. 

Albert  R.  Hostetter  Co.,  Dayton, 
$35,000  to  $75,000. 

Columbus  Armleder  Sales  Co.,  Co- 
lumbus, $30,000  to  $60,000. 

Shattuck  Chair  and  Manufacturing 
Co.,  Cleveland,  $25,000  to  $50,000. 

Farmers'  Grain  &  Feed  Co.,  St 
Paris,  $10,000  to  $25,000. 

Electric  Construction  &  Motor  Co.. 
Findlay.  $30,000  to  $60,000. 

Star  Boiler  and  Can  Co.,  Cleveland. 
$5,000  to  $20,000. 

Caledonia  Oil  and  Gas  Co.,  Caledo- 
nia, $50,000  to  $200,000. 

DeVilbiss  Manufacturing  Co.,  Tole- 
10.  $700,000  to  $2,000,000. 

Bellefontaine  Bridge  &  Steel  Co., 
Belief ontaine,  $150,000  to  $300,000. 

Cincinnati  Parfay  Co.,  Cincinnati, 
$20,0CO  to  $50,000. 

Arth  Brass  and  Aluminum  Castings 
Co.,  Cleveland,  $25,000  to  $50,000. 

MassiUon-ClevelandrAkron  Sign  Co.. 
Massillon.  $250,000  to  $500,000. 

Hamilton  Caster  ft  Mfg.  Co.,  Hamil- 
ton, $30,000  to  $40,000. 

Cleveland  Realty  Trust  Co.,  Cleve- 
land, ^25,000  to  $100»000. 

Royal  Five  ft  Ten  Cent  Stores  Co., 
Cleveland,  f  300,000  to  TB0,O00. 


PUBLIC  UTILITIES  COMMISSION 


No.  1728— In  the  Matter  of  the  Investigation  by  the  Commission, 
Upon  Its  Own  Initiative,  in  re:  Service  Connection  Charges  and 

Charges  for  Moves  and  Changes  of  Telephone  Companies. 


(Dated  September  13,  1919.) 

By  the  Commission: 

On  the  first  day  of  August,  1919,  this  Commission,  of  its  own 
initiative,  instituted  an  investigation  concerning  the  "reasonable- 
ness of  certain  rules  and  regulations,  practices  and  charges  of  the 
telephone  companies  doing  an  intra-state  business  in  the  state  of 
Ohio,  commonly  known  as  'Service  Connection  Charges,'  and 
charges  for  moves  and  changes,  and  for  the  purpose  of  ascertain- 
ing what,  if  any  charges  are  reasonable  and  just,  for  such  services." 

Public  notice  was  given  of  the  time  and  place  of  the  hearing, 
and  an  invitation  was  extended  to  the  representatives  of  any  and 
all  telephone  companies  who  might  desire  to  be  heard,  and  to  the 
general  public,  to  appear  at  such  hearing,  and  present  any  data  or 
evidence  concerning  the  matters  under  investigation. 

Two  days  were  spent  in  taking  testimony  of  those  who  offered 
themselves  as  witnesses,  and  much  valuable  data  was  submitted. 

During  the  re^cent  war,  and  while  telephone  companies  were 
under  federal  control,  the  Postynaster  General  directed  telephone 
companies  to  institute  installation  charges  of  from  five  to  fifteen 
dollars,  for  installing  telephone  service.  These  charges  were  after- 
wards reduced  to  three  dollars  and  fifty  cents,  and  denominated, 
"Service  Connection  Charges."  This  amount  was,  and  still  is  col- 
lected, from  the  subscribers,  at  the  time  of  installing  service, 
whether  it  be  an  original  installation,  or  merely  the  transferring 
of  service  from  one  subscriber  to  another,  on  premises  where  the 
instrumentalities  are  already  installed. 

By  the  Act  of  Congress,  which  authorized  the  return  of  tele- 
phone companies  to  their  former  owners,  it  was  provided  that  the 
then 

"existing  toll  and  exchange  telephone  rates  as  established  or 
approved  by  the  Postmaster  General,  on  or  prior  to  June  6, 
1919,  shall  continue  in  force  for  a  period  not  to  exceed  four 
months  after  this  Act  takes  effect,  unless  sooner  modified  or 
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changed  by  the  public  authorities — state,  municipal  or  other- 
wise— having  control  or  jurisdiction  of  tolls,  charges  and  rates, 
or  by  contract,  or  by  voluntary  reduction." 

This  investigation  is  for  the  purpose  of  determining  the  just- 
ness and  reasonableness  of  the  charges  hereinbefore  specified. 

The  testimony  and  data  submitted  by  the  telephone  companies, 
disclosed  the  surprising  fact  that  the  average  length  of  time 
which  a  subscriber  keeps  a  telephone  in  the  same  location,  is  less 
than  one  and  one-half  years,  and  that  of  each  one  hundred  users 
of  telephonic  service,  ninety  will  abandon  the  same,  or  remove  to 
another  location  within  two  years,  thus  requiring  constant  changes, 
such  as  putting  in  and  taking  out  of  instruments,  or  transferring 
from  one  subscriber  to  another,  all  of  which  entails  large  expense, 
which  must  be  borne  by  someone. 

It  is  the  contention  of  the  telephone  companies,  that  these 
charges,  or  at  least  a  large  part  of  them,  whether  for  original  in- 
stallation or  otherwise,  should  be  borne  by  the  subscriber  who 
causes  the  expenditure  to  be  made,  in  each  particular  case,  and 
that  any  other  system  would  be  a  hardship  on  the  long-time  users. 

Mr.  Barnard,  Commercial  Engineer  of  the  American  Tele- 
phone and  Telegraph  Company,  who  was  offered  by  the  companies 
as  an  expert  witness,  testified: 

"Q.  Now,  what  proportion  of  the  subscribers  as  a  general 
proposition  cause  these  frequent  changes;  in  other  words, 
what  proportion  are  long-time  subscribers  ?*  A.  I  do  not  think 
that  there  are  more  than  ten  percent  of  the  subscribers  under 
any  normal  conditions  that  will  retain  service  for  more  than 
two  years,  and  I  think  in  most  cases  it  would  be  less.  I  think 
the  average  life  of  two  years  or  two  and  a  half  is  higher  than 
the  situation  would  indicate,  for  the  reason  that  there  are 
always  a  few,  very  small  numbers,  who  retain  service  for  a 
great  length  of  time.  You*  might  have  one  percent  of  the  sub- 
scribers retaining  the  service  for  fifteen  years.  No  doubt 
there  are  a  considerable  number.  The  great  bulk  of  them, 
probably  eighty-five  to  ninety  percent,  are  less  than  two  years, 
and  it  is  not  an  extreme  condition  to  have  fifty  percent  of  them 
less  than  a  year  and  twenty-five  percent  less  than  six  months. 
That  is,  of  course,  a  very  substantial  factor  in  the  situation. 
And  very  few  of  them  more  than  two  years." 

Mr.  Reed,  General  Manager  for  Ohio,  for  the  Central  Union 
Telephone  Company,  which  has  approximately  30,000  subscribers 
in  Columbus,  testified: 

"We  have  had  an  examination  made  of  all  of  the  subscribers' 
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record  cards  in  our  active  record  file;  that  is  the  cards  of 
all  subscribers  now  in  service,  and  that  showed  that  prior  to 
1905  there  were  45  stations  in  service  that  are  still  in  service; 
that  there  are  still  in  service  313  subscribers  connecting  dur- 
1905 ;  258  connected  during  1906,  and  so  on,  as  shown  in  the 
statement  on  page  22,  is  it,  Mr. 

Mr.  Burr:     Yes,  22. 

The  Witness:  Page  22.  The  condition  being  that 
over  50  percent  of  the  stations  now  in  service  were  connected 
during  the  last  two  years. 

*         *         *         « 

We  found  that  that  forty-eight  hundred  cards  repre- 
sented 5110  stations,  and  excluding  91  stations  which  had  been 
in  service  more  than  ten  years,  and  on  which  the  cards  didn't 
show  clearly  the  actual  date  of  connection,  the  percentage  of 
such  cards  amounting  to  less  than  two  percent ;  we  found  that 
the  average  life  of  the  5019  stations  discontinued  was  1.47 
years." 

Installation  Charges 

It  is  claimed  by  the  telephone  companies  that  the  average 
cost  of  an  original  installation  of  a  telephone,  and  of  connections 
and  disconnections,  is  upwards  of  eight  dollars,  and  they  contended 
that  three  dollars  and  fifty  cents  of  this  should  be  paid  by  the 
subscriber  when  his  service  is  installed,  and  that  the  only  reason 
the  whole  amount  should  not  be  paid  by  him,  is  that  three  dollars 
and  fifty  cents  is  "all  the  traffic  will  bear,"  and  that  the  assessing 
of  the  whole  expense  against  the  subscriber,  would  restrict  the 
growth  of  the  business. 

It  is  the  opinion  of  the  Commission  that  the  assessing  of  any 
portion  of  such  charge  against  the  subscriber,  would  have  a  tend- 
ency to  restrict  the  development  of  the  plant,  but  aside  from  that, 
it  is  the  business  of  a  telephone  company  to  furnish  service  to  all 
who  may  apply  for  it,  within  the  sphere  of  its  operations,  and  to 
provide  the  instrumentalities  necessary  to  enable  it  to  do  so.  That 
expense  is  capitalized,  and  upon  its  capitalization,  the  company  is 
entitled  to  earn  a  return. 

It  is  contended,  however,  by  the  companies,  that  since  ap- 
proximately fifty  percent  of  the  users  move  or  discontinue  serv- 
ice during  a  year,  and  as  a  large  part  of  the  installation  cost  is 
then  withdrawn  from  capital,  and  charged  to  operation,  the  com- 
pany ceases  to  earn  upon  it.  But  no  evidence  was  offered,  show- 
ing what  proportion  of  the  original  installations  were  abandoned 
during  any  given  period.    It  is  to  be  presumed,  in  the  absence  of 
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any  showing  to  the  contrary,  that  it  is  only  a  small  percentage,  and 
especially  at  this  time,  when  dwellings  are  scarce,  and  the  demand 
for  telephonic  service  exceeds  the  ability  of  the  company  in  many 
instances  to  supply.  If  the  fifty  percent  of  changers  keep  moving 
round  in  a  circle,  so  to  speak,  or  if  they  remove  to  other  localities, 
and  new  users  move  in  and  continue  the  service,  there  is  no  with- 
drawal from  capital,  and  the  cost  of  transferring  is  taken  care  of 
in  the  expense  account. 

When  a  telephone  company  enters  a  territory,  and  holds  it- 
self out  to  serve  the  public,  it  is  certainly  charged  with  notice  that 
every  house,  tenement,  shop  or  building  in  that  territory,  is  a  po- 
tential station,  in  which,  at  some  time,  it  may  be  called  upon  to 
install  a  telephone,  the  expense  of  which  is  a  proper  charge  to  the 
capital  account ;  that  a  certain  proportion  of  such  installations  will 
sooner  or  later  be  abandoned,  and  that  it  must  be  prepared  for 
just  such  vicissitudes  in  business.  And  since,  in  case  of  permanent 
abandonment,  the  amount  withdrawn  from  capital,  is  returned  to 
the  company  in  the  way  of  expense,  there  can  be  no  great  hard- 
ship to  the  company.  It  becomes  simply  a  question  then,  of  the 
proper  method  of  distributing  the  burden  among  all  of  the  sub- 
scribers. If  the  installation  costs  were  charged  to  the  subscriber, 
it  might  result  in  a  slightly  lower  rate  to  the  very  few  long-time 
users,  but  no  system  can  be  devised  whereby  any  utility  can  ap- 
portion to  each  individual  user,  the  exact  proportion  of  the  ex- 
pense of  his  service.  For  example :  the  patron  who  rides  a  single 
block  on  a  street  car,  pays  the  same  fare  as  those  who  ride  ten 
blocks,  and  the  subscriber  whose  instrument  is  a  mile  from  the 
switchboard,  pays  the  same  rate  as  those  who  are  in  the  adjoin- 
ing square.  And  all  rates  and  charges  must  be  based  somewhat 
upon  general  averages. 

In  private  business,  those  who  serve  the  public,  are  constantly 
seeking  new  customers,  by  advertisement,  by  personal  solicitation, 
and  by  other  methods,  and  no  one  would  think  of  imposing  an 
initial  charge  on  a  new  customer,  in  order  to  relieve  the  long-time 
customers  from  the  expense  of  securing  new  business. 

The  Commission  is  of  the  opinion  that  nothing  should  be 
unnecessarily  done  to  prevent  the  growth  of  a  telephone  plant. 
It  is  not  only  to  the  interest  of  the  company  to  secure  as  many 
new  subscribers  as  possible,  but  the  value  of  its  service  to  its 
subscribers  may  be  measured  to  a  great  extent,  by  the  ever  in- 
creasing numbers  which  they  may  reach  over  its  lines. 
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Holding  these  views,  the  Commission  finds  that  the  exacting 
of  any  charge  to  the  subscriber,  for  an  original  installation,  is 
unjust  and  unreasonable,  and  should  be  discontinued.  But  in 
order  to  protect  itself  against  subscribers  who  retain  the  service, 
as  is  sometimes  the  case,  for  a  few  days,  or  a  few  weeks  only,  the 
companies  will  be  permitted  to  require,  in  case  they  so  desire, 
prepayment  for  a  period  of  three  months,  without  rebate,  in  case 
sooner  discontinued.  And  as  the  testimony  disclosed  that  there 
are  frequent  demands  from  persons  requiring  telephonic  service 
for  a  few  days  only,  for  some  special  purpose,  the  Commission 
sees  no  reason  why  a  higher  short-time  rate  might  not  be  made, 
to  cover  the  additional  cost  of  such  service. 

Transfers 

When  a  telephone  company  has  once  instituted  its  service  on 
a  premise,  it  has  a  right  to  assume  that,  though  the  occupant  of 
the  premises  may  change,  the  service,  to  someone,  will  remain 
reasonably  permanent;  and  since  experience  shows  that  there* are 
constant  changes,  which  cost  the  company  time  and  expense,  but 
yield  no  additional  revenue,  a  portion  of  such  expense,  at  least, 
•  should  be  borne  by  those  who  cause  it. 

The  Commission  is  of  the  opinion  that  a  charge  of  one  dollar 
for  the  change  or  transfer  of  a  phone  from  one  person  to  another, 
on  premises  where  service  has  once  been  installed,  is  just  and 
reasonable,  and  should  be  borne  by  the  applicant. 

It  may  be  suggested  that  this  would  be  discrimination  as  be- 
tween a  subscriber  on  a  premise  which  requires  a  new  installation, 
and  one  seeking  service  on  a  premise,  where  installation  has  al- 
ready been  made.  But  it  should  be  borne  in  mind,  that  the  cost 
in  one  case  is  capitalized,  and  the  subscriber  brings  new  business 
to  the  company,  while  the  cost  in  the  other  case,  is  chargeable  to 
operating  expenses,  and  the  subscriber  merely  continues  the  serv- 
ice which  had  been  extended  to  his  predecessor.  In  determining 
the  question  of  discrimination,  it  is  the  premise,  rather  than  the 
subscriber,  which  furnishes  the  basis  for  comparison.  Not  every 
individual  is  a  prospective  subscriber,  for  a  telephone,  in  order  to 
be  used,  must  be  installed  somewhere,  and  a  considerable  propor- 
tion of  the  population  is  so  migratory,  that  it  will  never  remain  in 
one  place  long  enough,  to  acquire  that  title  or  possession  of  a  prem- 
ise, which  would  require  the  installation  of  a  telephone.  But  every 
premise,  capable  of  use  or  occupancy,  is  a  potential  station,  and 
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it  is  no  discrimination,  if  subscribers  are  connected  to  the  service 
on  different  bases,  if  all,  in  each  case,  are  treated  alike. 

Charges  For  Moves  and  Changes 

Testimony  shows  that  there  are  frequent  requests  for  the 
changing  of  instruments  from  one  portion  of  a  room  to  another,  or 
from  one  room  to  an  adjoining  room,  and  sometimes  from  one 
story  to  another,  and  that  often  these  requests,  and  the  attended 
cost,  are  merely  to  gratify  the  whims  of  the  subscribers.  This 
exx)ense  benefits  no  one  except  those  who  cause  it  to  be  made,  and 
hence,  should  be  borne  by  them. 

The  Commission  will  authorize  charges  for  this  service  when 
requested  by  the  subscriber,  as  follows: 

For  moving  instrument  from  one  location  to  another 

in  the  same  room $1.00 

For  moving  the  instrument  from  one  room  to  another 

on  the  same  floor 1.50 

For  moving  an  instrument  from  one  floor  of  the  build- 
ing to  another 2.00 

For  changes,  other  than  those  specified,  when  made  on 

request  of  the  subscriber,  ....  the  actual  cost  of  labor  and» 

material, — ^but  for  a  similar,  service,  not  to  exceed  the  charges 

herein  specified. 

All  telephone  companies  desiring,  and  entitled  to  make  these 
charges,  will  be  required  to  amend  their  schedules,  effective  October 
1,  1919,  carrying  rates  for  such- services,  not  to  exceed  those  here- 
in found  to  be  just  and  reasonable.  And  on  and  after  October  1, 
1919,  the  present  charge  of  three  dollars  and  fifty  cents,  shall  be 
discontinued. 

An  order  will  enter  accordingly. 


Order 

The  Commission  having,  by  order  duly  made  and  entered 
herein,  heretofore  instituted  and  prosecuted,  upon  its  own  initia- 
tive, an  investigation  and  inquiry  to  determine  the  justness  and 
reasonableness  of  the  charges  now  maintained  and  imposed  by  the 
telephone  companies  operating  in  the  State  of  Ohio  for  the  in- 
auguration of  service  and  the  moving  or  changing  of  installations, 
generally  denominated  "Service  Connection  Charges"  and  "Charges 
for  Moves  and  Changes" ;  and  having,  at  public  hearing,  after  due 
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notice,  accorded  all  parties  in  interest  an  opportunity  to  be  heard 
and  present  testimony,  and  having  this  day  made  and  filed  in 
writing  herein  its  findings  of  fact,  it  is 

Ordered,  that  the  telephone  companies  operating  in  the 
State  of  Ohio  be,  and  each  of  them  hereby  is  notified,  directed  and 
required  to  cease  and  desist,  upon  and  after  the  first  day  of  Octo- 
ber, 1919,  from  maintaining,  imposing,  charging  or  collecting  rates 
for  the  following  described  services  in  excess  of  the  following 
rates  and  charges,  to-wit. 

Transfer  Charge 

For  the  transfer  of  an  existing  telephone  installation 

from  one  subscriber  to  another $1.00 

Charges  for  Moves  and  Changes 

For  moving  instrument  from  one  location  to  another  on 

the  same  floor 1.50 

For  moving  an  instrument  from  one  floor  of  the  building 

to  another 2.00 

For  changes  other  than  those  specified,  when  made  on  requeirt 
of  the  subscriber — ^the  actual  cost  of  labor  and  material,  but 
for  a  similar  service,  not  to  exceed  the  charges  herein  speci- 
fied. 

It  is  further, 
Ordered,    That  said  telephone  companies  may,  if  they  so  elect, 

establish  a  regulation  that  subscribers  shall  pay  three  months' 

rental  in  advance,  which  payment  shall  not  be  subject  to  rebate  in 

the  event  of  the  discontinuance  of  service  by  the  subscriber  within 

three  months  following  the  date  of  the  installation  of  his  service. 

It  is  further. 

Ordered,  That  said  telephone  companies  may,  if  they  so 
elect,  establish  such  reasonable  rates  and  charges  for  special  short- 
time  services  as  will  meet  their  actual  costs  and  provides  a  fair  re- 
turn upon  such  special  investment.    It  is  further 

Ordered,  That  any  charge  for  the  installation  of  a  station 
where  none  is  installed  at  the  time  of  the  application  for  service, 
be,  and  hereby  it  is  prohibited.    It  is  further. 

Ordered,  That  the  telephone  companies  electing  to  establish 
and  maintain  the  charges  hereinbefore  described,  publish  and  file 
schedules  in  conformity  thereto.    It  is  further 

Ordered,  That  where  such  charges,  or  any  of  them,  are  main- 
tained by  any  telephone  company  subject  to  the  jurisdiction  of  this 
Commission  the  receipts  therefrom  be  regularly  recorded  in  special 
accounts  opened  for  such  purpose. 
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• 

No.  1405^In  the  Matter  of  the  Appeal  of  The  Kent  Water  and 
Light  Company  from  an  Ordinance  Passed  by  the  ViUasre  of 
Kent,  Ohio,  December  31, 1817,  Fixing  the  Maximum  Water  Rate 
in  the  Village  of  Kent,  Ohio,  for  the  Period  of  Two  Years.  Rates 
Fixed. 


(Dated  September  12, 1919.) 

This  day,  this  cause  came  on  for  further  consideration,  and 
the  Commission  having  heretofore,  to-wit:  Upon  the  first  day  of 
August,  1919,  in  preceeding  No.  598,  ascertained  and  determined 
the  valuation  of  the  several  classes  and  kinds  of  property  of  The 
Kent  Water  and  Light  Company  used  and  useful  for  the  conveni- 
ence of  the  public  in  the  furnishing  of  water  service,  and  of  said 
property  as  a  whole,  as  of  August  first,  1915,  to  be  the  following 
amount,  viz: 

Reproduction  Deprecia-        Present 
Value.  tion.  Value 

and  having  thereafter,  $149,731.87  $35,071.44  $114,860.43 
and  with  due  notice  to 
the  parties  hereto  and 
with  an  opportunity  to 
be  heard  thereon,  de- 
termined that  since  said 
date  and  to  the  first  day 
of  January,  1918,  net  ad- 
ditions to  said  company's 
said  capital  investment 
have  been  made  in  the 
sum  of ,...$24,807.35  24,807.35 

the  Commission,  coming  now  to  fix  and  determine  the  valuation 
of  said  property  for  rate-making  purposes  herein,  finds  and  de- 
termines that,  as  of  January  first,  1918,  the  valuation  of  the  sev- 
eral classes  and  kinds  of  property  of  The  Kent  Water  and  Light 
Company  used  and  useful  foi^  the  convenience  of  the  public  in  the 
furnishing  of  water  service,  and  of  said  property  as  a  whole,  is 
the  sum  secured  by  adding  said  net  capital  additions  to  said  valu- 
ation ascertained  and  determined  in  said  proceedings  No.  598. 

And  the  commission,  coming  now  to  consider  the  complaint  and 
appeal  of  the  The  Kent  Water  &  Light  Company,  of  and  from  an 
ordinance  passed  by  the  council  of  the  village  of  Kent,  Ohio,  on  the 
31st  day  of  December,  1917,  fixing  the  maximum  prices  to  be 
charged  for  water  for  public  and  private  consumption  in  the  village 
of  Kent,  Ohio,  for  a  period  of  two  years  from  the  taking  effect  of 
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said  ordinance ;  and  being  fully  advised  in  the  premises,  and  having 
caused  an  appraisement  to  be  made  and  having  ascertained  and 
hereinbefore  determined  and  fixed  the  value  of  all  of  the  property 
of  said  company  actually  used  and  useful  for  the' convenience  of  the 
public  in  the  furnishing  of  water  for  public  and  private  consumption 
in  said  village  of  Kent,  Ohio,  excluding  therefrom  the  value  of  any 
franchise  or  right  to  own,  operate  or  enjoy  the  same  in  excess  of 
the  amount  (exclusive  of  any  tax  or  annual  charge)  actually  paid 
to  any  political  subdivision  of  the  state  or  county  as  a  consideration 
for  the  grant  of  such  franchise  or  right,  and  exclusive  of  any  value 
added  thereto  by  reason  of  a  monopoly  or  merger,  and  having  taken 
the  same  into  cpnsideration,  together  with  the  necessity  of  making 
reservation  from  income  for  surplus,  depreciation  and  contingen- 
cies, and  all  other  matters  which  were  deemed  proper,  the  com- 
mission finds: 

(1)  That  the  rates  and  charges  following,  to-wit: 
For  water  furnished  to  private  consumers  by  meter : 

First  2,000  gallons  per  month,  or  less,  25c  per  1,000  gallons. 
Next  10,000  gallons  per  month,  or  less,  21c  per  1,000  gallons. 
Next  20,000  gallons  per  month,  or  less,  15c  per  1,000  gallons. 
Over  32,000  gallons  per  month,  6V^c  per  1,000  gallons. 

Annual  minimum  charge,  $6.50,  payable  quartei'ly. 

Water  for  fire  protection,  $38.00  per  hydrant  per  annum. 

"Said  village  to  be  regarded  and  considered  as  one  con- 
sumer in  the  use  of  water  for  flushing  of  sewers,  and  sewer 
flush  tanks,  furnishing  of  school  houses,  flushing  of  street 
gutters,  necessary  water  for  practice  and  drill  of  fire  companies 
and  for  all  drinking  fountains  and  said  village  using  more  than 
32.000  gallons  per  month  for  such  purposes,  shall  not  be 
charged  to  exceed  6^c  per  1,000  gallons,  the  rate  above  speci- 
fied for  such  excess  amount." 

so  fixed  by  said  ordinance,  are  imjust  and  unreasonable,  and  ought 
not  to  be  ratified  and  confirmed,  and  that  just  rates  and  charges 
should  be  substituted  therefor. 

(2)  That  the  rates  and  charges  following,  to-wit: 

General  Consumers'  Schedule 
Expressed  in  cubic  feet: 

First  267  cu.  ft.  per  month,  $2.65  per  1,000  cu.  ft. 
Next  1333  cu.  ft.  per  month,  $2.50  per  1,000  cu.  ft. 
Next  2667  cu.  ft.  per  month,  $1.95  per  1,000  cu.  ft. 
Over  4267  cu.  ft.  per  month,  $1.05  per  1,000  cu.  ft. 
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Minimum  annual  charge,  $9.00,  payable  quarterly 
Expressed  in  gallons: 
First    2,000  gallons  per  month,  $0.38    per  1,000  gallons. 
Next  10,000.  gallons  per  month,    0.333  per  1,000  gaUons. 
Next  20,000  gallons  per  month,    0.26    per  1,000  gallons. 
Over  32,000  gallons  per  month,    0.14    per  1.000  gallons. 

Minimum  annual  charge,  $9.00,  payable  quarterly. 

Public  Use. 

Fire  hydrants,  $50.00  each  per  year,  payable  quarterly. 
For  other  public  uses,  such  as  schools,  fountains,  flushing, 
etc.,  to  be  paid  for  at  meter  rates  charged  general  consumers. 

Private  Fire  Supply 

Size    of  Minimum  Rate       Allowance  of  floor  space  Cost   of   Additional 

Connection  per   annum  for  minimum   rate  floor   space 

2  inch  $  15.00  5,000  sq.  ft.  $1.00  per  1,000  sq.  ft. 

4  inch  40.00  15,000  sq.  ft.  1.00  per  1,000  sq.  ft. 

6  inch  80.00  30,000  sq.  ft.  1.00  per  1,000  sq.  ft. 

8  inch  160.00  60,000  sq.  ft.  1.00  per  1,000  sq.  ft. 

The  above  minimum  rates  include  the  use  of  sprinklers 
and  as  many  special  outlets,  at  the  following  prices  per  out- 
let, as  will  equal  the  minimum  rate: 

Special  Hose  Outlets. 

%  inch  $5.00  V<?  inch  $8.00 

1  inch  6.00  2  .     inch  10.00 

ll^  inch  7.00  21/2  inch  12.00 

Private  fire  hydrants  at  City  Rates. 

are  just  and  reasonable  rates  and  charges  for  the  services  fur- 
nished and  supplied  by  said  appellant. 

(3)  That  the  gross  and  net  revenue  derived  by  said  The 
Kent  Water  &  Light  Company  from  furnishing  water  for  public 
and  private  consumption  in  the  village  of  Kent,  Ohio,  at  the  rates, 
prices  and  charges  herein  found  by  the  commission  to  be  just  and 
reasonable,  will  be  sufficient  to  yield  said  The  Kent  Water  &  Light 
Company  a  reasonable  compensation  for  such  service.  It  is,  there- 
fore, 

Ordered,  That  the  rates  and  charges  hereinbefore  found  and 
determined  by  this  commisssion  to  be  just  and  reasonable  for  the 
furnishing  of  water,  by  said  The  Kent  Water  &  Light  Company,  for 
public  and  private  consumption  within  the  village  of  Kent,  Ohio,  be, 
and  hereby  they  are  substituted  for  the  rates  and  charges  fixed  by 
said  ordinance,  which  the  commission  has  found  to  be  unjust  and 
unreasonable. 

And  the  commission  having  made  inquiry  and  investigation 
with  respect  to  the  ability  of  said  The  Kent  Water  &  Light  Com- 
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pany  to  furnish  water  for  public  and  private  consumption  in  the  vil- 
lage of  Kent,  Ohio,  during  the  period  fixed  by  said  ordinance,  and 
having  found  that  said  The  Kent  Water  &  Light  Company  is  and 
will  be  able  to  furnish  its  said  product  in  said  village  during  said  pe- 
riod, it  is  therefore  further 

Ordered,  That  rates,  prices  and  charges  not  greater  or  in  ex- 
cess of  the  rates,  prices  and  charges  for  water  furnished  by  said 
The  Kent  Water  &  Light  Company  to  the  citizens  and  private  con- 
sumers, and  to  the  public  buildings,  grounds,  streets,  lanes,  alleys, 
avenues  and  market  places  of  the  village  of  Kent,  Ohio,  for  public 
and  private  consumption,  which  the  commission  has  found  herein  to 
be  just  and  reasonable,  be  and  remain  in  force  and  effect  for  the 
period  prescribed  by  the  ordinance  herein  complained  of  and  ap- 
pealed from ;  and  said  The  Kent  Water  &  Light  Company  hereby  is 
notified,  directed  and  required  to  furnish  its  said  product  to  con- 
sumers thereof  and  for  public  and  private  purposes  in  said  village 
of  Kent,  Ohio,  for  and  during  said  period.    It  is  further 

Ordered,  That  said  The  Kent  Water  &  Light  Company  be,  and 
hereby  it  is  notified  and  directed  to  refund  to  all  consumers  of 
water  in  Kent,  Ohio,  either  by  credit  on  current  bills  or  in  cash,  any 
excess  there  may  be  above  the  rates  and  charges  paid  by  said  con- 
sumers during  the  pendency  of  this  action  and  the  rates  and  charges 
herein  found  and  determined  by  the  commission  to  be  just  and  rea- 
sonable. 
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A  Corporation  Incorporated  or  Reorganized  Under  the  Recent  Non- 
Par  Value  Stock  Law  is  not  Required  to,  but  it  May  if  it  so  De- 
sires, Provide  for  the  Creation  and  Issue  of  Preferred  Stock. — 
Every  Corporation  Reorganized  Pursuant  to  Said  Act,  is  Required 
to  Pay  to  the  Secretary  of  State  **a,  Fee  of  Ten  Cents  on  Each 
Share  of  Common  Stock  Authorized  in  the  Articles  to  be  Issued 
Without  Any  Nominal  or  Par  Value,  and  in  Addition  Thereto  a 
Fee  of  One-Tenth  of  One  Percent  of  the  Par  Value  of  Preferred 
Stock  Authorized  in  .the  Articles,"  as  Provided  in  Section  1  of 
Said  Act.  A  Reorganized  Company  is  Treated  Exactly  as  if  it 
Was  a  New  Incorporation. — ^The  Secretary  of  State  Must  be  Gov- 
erned by  the  Certificate  of  Reorganization  in  Computing  the  Fees 
to  be  Charged  and  Collected,  and  the  Fact  That  Par  Value  Shares 
Have  Been  Changed  or  Transferred  Under  Authority  of  the  Act 
Non-Par  Value  Shares  Does  not  Exempt  Such  Shares  from  the 
Computation. — Section  11  of  the  Act  Prescribes  the  Rule  to  be 
Followed  With  Respect  to  Foreign  Corporations.  When  the 
Amount  of  the  Capital  Stock  is  not  Stated  in  the  Articles  of  In- 
corporation, it  is  Permissible  for  the  Board  of  Directors  of  the 
Foreign  Corporation  to  Fix  the  Amount,  and  Thereby  Bring  the 
Company  Within  Section  11  of  the  Act,  Which  Amount  if  so 
Fixed,  Should  be  Certified  to  the  Secretary  of  State  at  the  Time 
the  Company  Makes  Application  for  Admission  to  do  Business  in 
This  State,  and  to  the  Tax  Commission  When  the  Company  FUes 
Its  Annual  Reports  with  the  Commission.  In  the  Event,  How- 
ever, That  the  Amount  is  Not  Stated  in  the  Articles,  or  Other- 
wise Fixed  as  Provided  Above,  Then  Recourse  Must  be  Had  to 
Section  178,  General  Code,  as  to  the  Fee  to  be  Paid  by  a  Foreign 
Corporation  Seking  Admission  to  Do  Businss  in  This  State  and 
to  Sections  5501  et  seq.  General  Code,  With  Respect  to  the 
Annual  Franchise  Tax.  Under  These  Sections  the  Amount  of 
the  Company's  Authorized  Capital  Stock  is  an  Indispensable 
Factor. — In  Determining  the  Amount  of  the  Authorized  Non- 
Par  Value  Stock  of  a  Foreign  Corporation  Which  Does  Not  Ccmie 
Within  Section  11,  of  the  Act  or  Paragraph  (a)  of  the  Opini<m 
the  Following  Rules  are  Ad(^ted:  In  Case  of  Issued  and  Out- 
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standing  Non-Par  Value  Shares,  Adopt  the  Real  Consideration 
for  Which  Such  Shares  Were  Issued  from  Time  to  Time.  With 
Respect  to  Unissued  Non-Par  Value  Shares,  Adopt  the  Real 
Consideration  for  Which  Such  Shares  Are  Being  Offered  by  the 
Company;  But  in  the  Event  Unissued  Shares  are  Not  Being 
Offered  by  the  Company,  Then  Adopt  the  Real  Consideration  for 
Which  the  Last  Issued  Non-Par  Value  Shares  Were  Issued  by 
the  Company. 


No.  611— (Opinion  Dated  September  9,  1919.) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:  Your  letter  of  recent  date  requesting  an  opinion 
on  seventeen  questions  arising  under  the  new  non-par  value  stock 
law  (Amended  Senate  Bill  No.  47)  was  duly  received.  Pursuant  to 
your  verbal  request,  immediate  attention  has  been  given  to  the  four 
following  questions,  and  the  others  have  been  taken  under  advise- 
ment: 

(1)     Must  a  corporation  that  desires  to  issue  common 
stock  without  par  value  issue  preferred  stock  also  ? 

A  corporation  incorporated  or  reorganized  under  the  recent 
non-par  value  stock  law  is  not  required  to,  but  it  may  if  it  so  de- 
sires, provide  for  the  creation  and  issue  of  preferred  stock.  The 
act  in  this  respect  is  not  mandatory,  but  premissive  only. 

See  section  1  of  the  act  prescribing  the  contents  of  articles 
of  incorporation,  particularly  paragraph  (a),  which  provides  that 
the  number  of  shares  to  be  issued  must  be  set  out,  "and  if  any 
of  such  shares  be  preferred  stock,"  the  terms  and  provisions  there- 
of;  and  paragraph  (b),  which  provides  that  the  amount  of  capital 
stock  with  which  the  company  will*  carry  on  business  must  not 
be  less  than  the  amount  of  the  "preferred  capital,  if  any." 

See  also  section  4  of  the  act,  which  provides  that  the  capital 
stock  may  be  increased  by  preferred  stock  "if  none  theretofore 
was  authorized,"  in  the  manner  and  in  accordance  with  the  pro- 
visions relating  to  the  amendment  of  articles  of  incorporation 
under  the  general  law.  The  general  law  (Sections  8698  and  8719 
G.  C.)  it  will  be  remembered,  provides  for  the  creation  and  issue 
of  preferred  stock  after  the  incorporation  of  the  company. 

See  also  the  provisions  of  section  5  relating  to  the  classifica- 
tion, if  any,  of  the  company's  capital  stock,  and  if  classified,  the. 
terms  and  provisions  of  the  preferred  stock,  etc. 
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(2)  When  a  reorganized  corporation  files  its  certificate 
with  the  secretary  of  state,  should  it  not  be  allowed  a  credit 
for  incorporation  fee  previously  paid  upon  its  authorized  cap- 
ital stock? 

This  question  must  be  answered  in  the  negative.  The  act 
clearly  and  specifically  provides  what  fee  shall  be  paid  upon  re- 
organization, and  nowhere  is  there  any  provision  authorizing  a 
credit  on  account  of  fees  previously  paid  to  the  Secretary  of  State. 
The  requirement  of  the  act  (section  10)  is  that  every  reorganized 
company  "shall  pay  to  the  Secretary  of  State  the  same  fees  pro- 
vided in  section  1  of  this  act  as  therein  computed,"  and  the  only 
exception  to  the  rule  is  expressed  in  the  section  itself,  viz:  that 
the  fee  shall  not  be  less  than  $25.00.  If  follows,  therefore,  that 
every  corporation  reorganized  pursuant  to  the  act,  is  required  to 
pay  to  the  secretary  of  state  "a  fee  of  ten  cents  on  each  share  of 
common  stock  authorized  in  the  articles  to  be  issued  without 
any  nominal  or  par  value,  and  in  addition  thereto  a  fee  of  one- 
tenth  of  one  per  cent,  of  the  par  value  of  preferred  stock  author- 
ized in  the  articles,"  as  provided  in  section  1  of  the  act.  In  other 
words,  a  reorganized  company  is  treated  exactly  as  if  it  was  a 
new  incorporation,  so  far  as  the  fees  of  the  secretary  of  state 
are  concerned  excepting  only  as  to  the  minimum  fee. 

It  has  been  suggested  that  section  10  only  applies  when  the 
certificate  of  reorganization  shows  that  a  company  has  been  re- 
organized with  an  increased  authorized  capital  stock,  but  this 
contention  cannot  be  adopted  because  that  section,  and  also  sec- 
tion 1  in  terms  clearly  provide  for  two  separate  and  distinct  fees, 
viz:  (a)  a  reorganization  fee  to  be  paid  when  the  certificate  of 
reorganization  is  filed,  and  (b)  an  increased  capital  stock  fee  to 
be  paid  in  event  the  reorganized  company  increases  its  authorized 
capital  stock.  See  also  the  proviso  in  section  10  fixing  a  minimum 
fee  to  be  paid  upon  the  filing  of  the  certificate  of  reorganization. 

Section  9,  referred  to  in  your  letter,  does  not  effect  the  ques- 
tion of  fees  to  be  paid  to  the  Secretary  of  State  by  corporations 
taking  advantage  of  the  statutory  authority  to  reorganize;  its 
only  effect  is  to  declare  that  reorganization  shall  not  work  a 
dissolution  or  in  any  way  effect  the  corporate  existence  of  the 
company,  etc. 

(3)  Kindly  state  whether  or  not  a  corporation  which  re- 
organizes under  the  above  act  is  obliged  to  pay  a  fee  of  ten 
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cents  per  share  for  changing  a  share  of  par  stock  to  a  share 
of  non-par  stock. 

The  fees  to  be  paid  to  the  Secretary  of  State  upon  reorgan- 
ization are  those  fixed  by  section  1  of  the  act.  Section  10  ex- 
pressly so  provides.  The  Secretary  of  State  must  be  governed 
by  the  certificate  of  reorganization  in  computing  the  fees  to  be 
charged  and  collected,  and  the  fact  that  par  value  shares  have 
been  changed  or  transformed  under  authority  of  the  act  to  non- 
par value  shares  does  not  exempt  such  shares  from  the  computa- 
tion. The  mandate  of  the  statute  is  that  ten  cents  must  be 
charged  and  collected  on  each  share  to  be  issued  without  par 
value.  In  other  words,  there  is  no  distinction  between  a  so-called 
"transformed"  share  and  a  newly  created  or  additional  share,  so 
far  as  the  fee  is  concerned. 

(4)  When  the  amount  of  capital  with  which  a  foreign 
corporation  non-par  value  shares  will  carry  on  business  is  not 
stated  in  its  articles  of  incorporation,  or  otherwise  fixed,  so 
as  to  bring  the  company  within  Section  11  of  the  Ohio  non- 
par value  stock  act,  what  rule  should  be  adopted  in  determin- 
ing the  fee  to  be  paid  to  the  secretary  of  state  under  Section 
178,  et  seq..  General  Code,  govering  the  admission  of  foreign 
corporations  to  do  business  in  this  state,  and  the  amount  of 
the  annual  franchise  tax  under  Section  5501  et  seq.,  General 
Code? 

Section  11  of  the  act  prescribes  the  rule  to  be  followed  with 

respect  to  such  foreign  corporations,  and  such  only,  as  state  in 

their  articles  or  otherwise  fix  the  amount  of  capital  with  which 

they  will  carry  on  business,  as  follows: 

"The  amount  of  capital  with  which  a  foreign  corpora- 
tion having  shares  of  capital  stock  without  par  value  will 
carry  on  business,  as  stated  in  its  articles  of  incorporation,  or 
otherwise  fixed  or  as  thereafter  lawfully  changed,  shall  be 
deemed  to  be  the  authorized  capital  stock  of  such  foreign  cor- 
porations for  the  purposes  of  Sections  180.  183,  184,  185,  5501, 
5502  and  of  the  General  Code." 

In  other  words,  the  Secretary  of  State  and  the  Tax  Commis- 
sion cannot  adopt  the  foregoing  rule,  unless  the  amount  of  capital 
with  which  the  company  will  carry  on  business  is  stated  in  its 
articles  of  incorporation  or  is  otherwise  fixed. 

(a)  It  will  be  observed  that  the  foregoing  section  11  does 
not  provide  that  there  be  a  foreign  statute  requiring  the  amount 
of  capital  with  which  the- company,  will  carry  on  business  to  be 
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stated  in  the  articles,  or  providing  how  the  amount  shall  be 
otherwise  fixed. 

In  my  opinion  when  the  amount  is  not  stated  in  the  articles 
of  incorporation,  it  is  permissible  for  the  board  of  directors  of 
the  foreign  corporation  to  fix  the  amount,  and  thereby  bring  the 
company  within  section  11  of  the  act,  which  amount,  if  so  fixed, 
should  be  certified  to  the  Secretary  of  State  at  the  time  the  com- 
pany makes  application  for  admission  to  do  business  in  this  state, 
and  to  the  Tax  Commission  when  the  company  files  its  annual  re- 
ports with  the  Commission. 

(b)  In  the  event,  however,  that  the  amount  is  not  stated 
in  the  articles,  or  otherwise  fixed  as  provided  in  paragraph  (a) 
supra,  then  recourse  must  be  had  to  Section  178  et  seq.  G.  C,  as  to 
the  fee  to  be  paid  by  a  foreign  company  seeking  admission  to  do 
business  in  this  state,  and  to  section  5501  et  seq.  G.  C,  with 
respect  to  the  annual  franchise  tax, — ^those  being  the  governing 
statutes. 

Examination  of  section  176  et  seq.  G.  C,  will  disclose  that 
the  amount  of  the  company's  "authorized  capital  stock"  is  an 
indispensable  factor  in  determining  the  amount  of  the  fee,  be- 
cause under  one  section  (180  G.  C.,)  the  fee  is  an  arbitrary  one 
based  solely  on  the  authorized  capital  stock,  and  under  the  other 
sections  of  the  group  (184  and  185  G.  C.,)  the  fee  is  based  upon 
the  proportion  of  the  company's  authorized  capital  stock  repre- 
sented by  property  and  business  in  Ohio. 

The  company's  authorized  capital  stock  is  also  an  indispen- 
sable factor  in  determining  the  amount  of  the  annual  franchise 
tax,  as  will  appear  from  the  provisions  of  section  5501  G.  C, 
which  provides  that  the  Tax  Commission  shall  determine  and 
certify  to  the  State  Auditor  the  proportion  of  the  company's  auth- 
orized capital  stock  represented  by  its  property  and  business  in 
this  state,  and  from  section  5503  G.  C,  which  provides  that  the 
State  Auditor  shall  charge,  and  that  the  company  shall  pay  to 
the  State  Treasurer  a  certain  fee  upon  the  proportion  of  the  com- 
pany's authorized  capital  stock  represented  by  property  and  busi- 
ness in  this  state. 

In  determining  the  amount  of  the  authorized  non-par  value 
capital  stock  of  a  foreign  corporation  which  does  not  come  within 
section  11  of  the  act  and  paragraph  (a)  of  this  opinion,  I  suggest 
that  the  following  rules  be  adopted; 

In  case  of  issued  and  outstanding  non-par  value  shares. 
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adopt  the  real  consideration  for  which  such  shares  were  issued 
from  time  to  time. 

With  respect  to  unissued  non-i)ar  value  shares,  adopt  the 
real  consideration  for  which  such  shares  are  being  offered  by 
the  company;  but  in  tl^e  event  unissued  shares  are  not  being 
offered  by  the  company,  then  adopt  the  real  consideration  for 
which  the  last  issued  non-par  value  shares  were  issued  by  the 
company. 

This  information  should  be  certified  to  the  Secretary  of  State 
at  the  time  the  company  makes  application  to  do  business  in 
this  state,  and  to  the  Tax  Commission  at  the  time  it  files  its  an- 
nal  franchise  tax  reports. 

The  rules  just  mentioned  should  be  applied  to  Delaware  cor- 
porations, and  also  to  other  foreign  corporations  organized  under 
the  laws  of  other  states,  which  do  not  come  or  bring  themselves 
within  section  11  of  the  act  and  paragraph  (a)  of  this  opinion. 

The  Delaware  law  has  specifically  placed  a  valuation  of  $100 
per  share  on  non-par  value  shares  as  far  as  Delaware  fees  only 
are  concerned,  but  of  course  that  provision  has  no  application  to 
fees  and  taxes  to  be  paid  under  the  Ohio  law. 

The  case  of  North  American  Petroleum  Company  v.  Hopkins, 
181  Pac.  625,  has  been  cited  for  consideration  in  this  connection, 
but  that  case  involved  the  method  for  determining  the  value  of 
the  "lawfully  issued  capital"  of  the  company,  and  also  its  "capital 
stock,"  as  those  terms  are  used  in  the  Kansas  law,  and  not  the 
amount  of  the  company's  "authorized"  capital  stock,  which  is  the 

term  used  in  the  Ohio  law. 

ji 

Section  185,  General  Code,  Means  that  Whenever  the  Proportion 
of  the  Capital  Stock  of  a  Foreign  Corporation  Represented  by 
Property  Used  and  Business  Done  in  this  State  Becomes 
Larger  Than  it  has  J^en,  an  Additional  Statement  Shall  be 
Filed  and  a  Fee  Shall  be  Paid,  Based  Not  Upon  the  New  Pro- 
portion.  But  Upon  the  Difference  in  Amount  Between  Such 
New  Proportion  and  the  Properties  Upon  Which  the  Initial 
Compliance  Fee  or  the  Last  Supplementary  Compliance  Fee, 
May  Have  been  Based. 


No.  62d— (Opinion  Dated  September  13,  1919.) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir: — ^Your  letter  of  recent  date  inquiring  as  to  the 

proper  interpretation  to  be  given  to  section  185  G.  C,  which  re- 
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lates  to  the  filing  of  additional  statements  by  foreign  corpora- 
tions with  the  Secretary  of  State,  was  duly  received,  and  in  reply 
thereto  I  beg  to  advise  you  as  follows: 

Section  185  G.  C,  first  came  into  the  statute  law  of  this 
state  on  May  16,  1894  (91  0.  L.  272,)  as  part  of  original  supple- 
mentary section  148c  R.  S.  Section  148c  R.  S.  as  originally  en- 
acted, was  a  somewhat  lengthy  section,  but  upon  the  enactment 
of  the  General  Code  its  contends  were  divided  and  distributed  by 
the  general  assembly  into  several  sections,  so  that  now  its  parts 
are  to  be  found  in  sections  183,  184,  185,  186,  187.  188,  189,  190, 
191  and  192  G.  C. 

As  originally  passed  and  in  force  until  the  enactment  of  the 
General  Code,  it  was,  among  other  things,  provided  that  foreign 
corporations  should  file  with  the  Secretary  of  State  a  statement 
setting  forth  the  amount  of  the  company's  authorized  capital  stock 
and  the  par  value  of  each  share,  the  value  of  property  owned  and 
used  in  and  outside  of  Ohio,  and  the  proportion  of  the  company's 
capital  stock  represented  by  property  owned  and  used  and  by 
business  transacted  in  this  state.     It  was  then  provided  that: 

"From  the  facts  thus  reported,  and  other  facts  coming  to 
his  knowledge  bearing  upon  the  question,  the  secretary  of 
state  shall  determine  the  proportion  of  the  capital  stock  of 
the  company  represented  by  its  property  and  business  in  Ohio, 
and  shall  charge  and  collect  from  the  company,  for  the  priv- 
ilege of  exercising  its  franchise  in  Ohio,  one-tenth  of  one  per- 
cent upon  the  proportions  of  the  authorized  capital  stock  of 
the  corporation,  represented  by  property  owned  and  used  and 
business  transacted  in  Ohio.  *  *  *" 

It  doubtless  occurred  to  the  legislature,  as  was  said  by  a 
former  attorney  general,  that  in  the  natural  course  of  events  the 
foreign  corporation  might  increase  and. grow,  and  it  was  there- 
fore provided  in  section  185  G.  C,  that  when  the  proportion  of 
its  capital  stock  represented  by  property  used  and  business  done 
in  this  state  was  increased,  an  additional  statement  thereof 
should  be  made  to  the  secretary  of  state,  as  follows: 

"Every  corporation  which  has  filed  its  statement  and  paid 
the  privilege  tax  under  this  section,  and  which  thereafter  shall 
increase  the  proportion  of  its  capital  stock  represented  by 
property  used  and  business  done  in  Ohio,  shall  within  thirty 
days  after  such  increase,  file  an  additional  statement  with  the 
secretary  of  state,  and  pay  a  fee  of  one-tenth  of  one  percent 
upon  the  amount  of  increase  of  its  capital  stock  represented  by 
property  owned  or  business  done  in  Ohio." 
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Neither  the  attorney  general  nor  the  courts  have  anything 
to  do  with  the  wisdom  of  requiring  these  additional  statements. 
The  subject  is  one  of  legislative  policy.  See  opinions  of  Attorney 
General  for  1915,  Vol.  II,  p.  1454;  also  Western  Union  Telegraph 
Co.  V.  Mayer,  28  0.  S.  521;  Toledo  Computing  Scale  Co.  v.  Manu- 
facturing Co.,  55  O.  S.  217 ;  Gum  Co.  v.  Laylin,  66  O.  S.  595 ;  Hum- 
phrey V.  State,  70  0.  S.  67,  and  State  v.  Fulton,  98  0.  S.  350, 
which  support  the  proportion  that  foreign  corporations  can  exer- 
cise none  of  their  franchises  or  powers  within  this  state  except 
by  comity  and  legislative  consent,  and  that  their  admission  to  the 
state  may  be  made  subject  to  such  reasonable  terms  and  conditions 
as  the  general  assembly  may  see  fit  to  impose. 

The  provisions  of  original  supplementary  section  148c  R.  S. 
set  forth  in  the  last  paragraph  of  the  foregoing  quotation  were, 
after  the  dismemberment  of  the  section  by  the  codifying  commis- 
sion and  general  assembly,  placed  in  what  is  now  known  as  sec- 
tion 185  G.  C.  The  phraseology  was  slightly  changed,  but  not 
in  such  manner  as  to  change  its  meening.  In  its  present  form 
the  statute  reads  as  follows:: 

"A  corporation  which  has  filed  its  statement  and  paid  the 
fee  prescribed  by  the  preceding  two  sections  and  which  there- 
after shall  increase  the  proportion  of  its  capital  stock,  repre- 
sented by  property  used  and  business  done  in  this  state,  shall 
file  within  thirty  days  after  such  increase  an  additional  state- 
ment with  the  secretary  of  state,  and  pay  a  fee  of  one-tenth  of 
one  pf^rcent  upon  the  increase  of  its  authorized  capital  stock 
represented  by  property  owned  and  business  transacted  in  this 
state." 

That  statute  means  that  whenever  the  proportion  of  the  cap- 
ital stock  of  a  foreign  corporation  represented  by  property  used 
ani2^  business  done  in  this  state  becomes  larger  than  it  has  been, 
an  additional  statement  shall  be  filed  and  a  fee  shall  be  paid,  based 
not  upon  the  new  proportion,  but  upon  the  difference  in  amount 
between  such  new  proportion  and  the  proportion  upon  which  the 
initial  compliance  fee,  or  the  last  supplementary  compliance  fee, 
may  be  based.  See  1915  Opinions  of  the  Attorney  General,  Vol. 
II,  pages  1454,  1456,  1768. 

Whether  or  not  a  foreign  corporation  has  increased  the  pro- 
portion of  its  capital  stock  represented  by  property  used  and  busi- 
ness done  in  this  state,  so  as  to  put  Section  185  G.  C.  into  opera- 
tion with  respect  to  such  company,  is  a  question  of  fact  to  be  de- 
termined by  mathematical  calculation  in  each  case.    To  effect  an 
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increase  in  such  proportion  it  is  not  indispensable  that  the  com- 
pany also  shall  have  increased  the  amount  of  its  authorized  capi- 
tal stock;  nor,  on  the  other  hand,  will  an  increase  in  the  amount 
of  the  company's  authorized  capital  stock  necessarily  result  in 
all  cases  in  an  increase  in  such  proportion.  The  statutory  test  in 
all  cases  is,  has  the  company  increased  the  proportion  of  its  capi- 
tal stock  represented  by  property  used  and  business  done  in  Ohio. 
See  examples  or  illustrations  in  Opinions  of  the  Attorney  General, 
supra. 

Under  the  Provisions  of  Section  4227-3  General  Code,  Ordinances 
Increasing  Salaries  and  Compensation  May  Be  Declared  Emer- 
gency Ordinances  By  Council  to 'Go  Into  Effect  Immediately. 
Ordinances  Declared  An  Emergency  Under  Said  Section  Are 
Not  Held  in  Abeyance  Pending  the  Lapse  of  Ten  Days  From 
the  First  Publication  Thereof,  But  Become  Effective  Imme- 
diately Upon  Passage. 


No.  620--(Opinion  Dated  September  10,  1919.) 

The   Bureau    of    Inspection    and    Supervision   of    Public    Offices, 

Columbus,  Ohio. 

Gentlemen:     Acknowledgment  is  made  of  your  communica- 
tion requesting  my  opinion  as  follows: 

"We  are  today  in  receipt  of  the  following  communication 
from  the  city  auditor  of  Lima,  Ohio : 

'Lima,  Ohio,  Aug.  6, 1919. 
Tile  Water  Works  Salaries 
'Mr.  Moses  Blau,  Municipal  Supervisor,  Bureau  of  Inspec- 
tion and  Supervision  of  Public  Offices,  Columbus,  Ohio. 
'Dear  Sir: 

'RE:  Salary  ordinance  containing  Emerg- 
ency clause. 
'Kindly  note  attached  copy  of  Ordinance  No.  744,  cov- 
ering increases  of  from  twenty  to  forty  percent,  passed 
August  4th,  1919,  containing  emergency  clause,  making 
same  effective  immediately  upon  its  approval  by  the 
mayor. 

'Kindly  advise  in  this  respect. 

'Yours  very  truly, 
(Signed)     David  L.  Rupert, 

'City  Auditor.' 
and  we  are  enclosing  you  copy  of  Ordinance  No.  744. 

"We  are  fully  conversant  with  the  opinions  of  the  at- 
torney general  which  may  be  found  on  pages  1557  and  1629  of 
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the  Annual  Report  for  1912,  but  since  the  date  of  these  opin- 
ions, Section  4227-2  has  been  modified.  We,  therefore,  re- 
spectfully request  your  written  opinion  on  the  foUowingf- 
matter : 

''Question :  May  ordinance  increase  salaries  and  compen- 
sation legally  be  declared  emergency  ordinances  by  council  to 
go  into  immediate  effect  ?'* 

With  your  communication  you  also  furnish  a  copy  of  ordin- 
ance No.  744  referred  to  in  the  letter  of  the  city  auditor  of  lima, 
which  purports  to  amend  certain  sections  of  the  ordinances  of 
said  city  relating  to  salaries,  and  which  amendment  I  am  advised 
provides  for  increases  in  salaries  in  the  waterworks  department. 
Said  amendment  having  been  passed  August  4,  1919,  as  an  emer- 
gency measure,  the  last  section  thereof  declaring  the  emergency 
to  consist  in  the  necessity  for  the  ordinance  to  become  effective 
at  once. 


"in  order  to  enable  the  waterworks  department  to  provide  em- 
ployes to  conduct  and  operate  the  waterworks  system  and 
thereby  preserve  the  health  and  safety  of  said  city  and  its  in- 
habitants.*' 

Proceeding  then  to  a  consideration  of  the  specific  question, 

i;  e., 

"May  ordinances  increasing  salaries  and  compensation 
legally  be  declared  emergency  ordinances  by  council  to  go  into 
immediate  effect  ?" 

I  advise  that  the  provisions  of  Section  4227-3,  in  my  opinion, 
determine  the  question  in  the  affirmative. 

While  it  is  provided  in  Section  4227-2  that, 

"Any  ordinance,  or  other  measure  passed  by  the  council  of 
any  municipal  corporation  shall  be  subject  to  the  referendum 
except  as  hereinafter  provided.  No  ordinance  or  other  meas- 
ure shall  go  into  effect  until  thirty  days  after  it  shall  have  been 
filed  with  the  mayor  of  such  municipal  corporation,  except  as 
hereinafter  provided." 

yet  it  is  expressly  provided  in  Section  4227-8  that  certain  ordi- 
naces  shall  go  into  immediate  effect,  as  follows: 

"Ordinances  or  other  measures  providing  for  appropria- 
tions for  the  current  expenses  of  any  municipal  corporation, 
or  for  street  improvements  petitioned  for  by  the  owners  of  a 
majority  of  the  feet  front  of  the  property  benefited  and  to  be 
especially  assessed  for  the  cost  thereof  as  provided  by  statute, 
and  emergency  ordinances  or  measures  necessary  for  the  im-. 
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mediate  preservation  of  the  public  peace,  health  or  safety  in 
such  municipal  corporation,  shall  go  into  immediate  effect." 

It  is  then  further  provided  that  such  emergency  ordinances 
must  receive  a  two-thirds  vote  of  all  members  of  council,  and  the 
reasons  for  the  necessity  that  the  ordinance  go  into  immediate 
effect  shall  be  set  forth  in  one  section  thereof. 

These  provisions  are  found  in  the  sections  of  the  law  which 
provide  for  the  application  of  what  is  known  as  the  initiative  and 
referendum  to  the  legislative  acts  of  the  municipal  corporation, 
and  while,  subject  to  the  exceptions  provided  in  the  act  all  ordi- 
nances are  subject  to  the  referendum,  yet  by  the  specific  enumer- 
ation contained  in  Section  4227-3,  the  conclusion  must  follow  that 
the  classes  of  ordinance's  there  enumerated  are  withdrawn  and 
excepted  entirely  from  the  referendum,  ad  as  stated,  shall  go 
into  "immediate  effect." 

While  you  do  not  especially  inquire  as  to  the  effect  upon 
emergency  ordinances  of  the  provision  of  Section  4227  that  "no 
ordinance  shall  take  effect  until  the  expiration  of  ten  days  after 
the  first  publication  of  such  notice,"  yet,  in  a  communication  ad- 
dressed to  me  by  the  city  auditor,  I  observe  that  a  question  is 
in  fact  made  as  to  the  specific  time  when  the  emergency  ordinance 
becomes  effective,  and  I  am  therefore  considering  that  question, 
which  in  fact  may  properly  be  regarded  as  involved  in  your  ques- 
tion as  to  such  ordinances  going  into  "immediate  effect." 

The  provision  of  Section  4227  provides  for  the  authentication 
and  publication  of  ordinaces,  and  then  provides  for  deferring  the 
effectiveness  of  the  ordinance  until  ten  days  after  the  first  publi- 
cation thereof. 

I  am  of  the  opinion  that  this  latter  provision  for  deferring 
the  effectiveness  of  the  ordinance  until  the  expiration  of  ten  days 
from  the  first  publication  is  in  confiict  with  the  provisions  of 
Section  4227-3  supra,  to  the  effect  that  the  ordinances  there 
enumerated  "shall  go  into  immediate  effect,"  and  the  latter  pro- 
vision being  subsequently  enacted,  and  being  of  special  applica- 
tion to  enumerated  ordinances,  I  hold  that  it  supersedes  the  ten 
day  provision  of  Section  4227. 

It  might  be  noted  that  it  is  provided  in  Section  4227-2  as 

follows : 

"Nothing  in  this  act  shall  prevent  a  municipality  after  the 
passage  of  any  ordinance,  or  resolution  from  proceeding  at 
once,  to  give  any  notice,  or  make  any  publication,  required  by 
such  ordinance  or  resolution." 
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which  provision  no  doubt  is  primarily  applicable  to  ordinances 
subject  to-  referendum,  but  may  be  regarded  as  evidencing  the 
legislative  policy  to  separate  in  their  application  the  provisions 
relative  to  publication,  etc.,  from  the  provisions  dealing  especially 
with  the  application  of  the  referendum. 

The  holdings  of  my  predecessor  to  which  you  refer,  are  in 
no  sense  applicable  to  the  present  state  of  the  law,  inasmuch  as 
the  amendment  of  the  sections  in  question  has  so.  changed  their 
provisions  that  those  which  were  determinative  in  the  conclusions 
reached  by  my  predecessor  are  now  supplanted  by  provisions  of 
entirely  different  purport. 

•Under  the  original  provisions  of  the  enactment  ordinances 
involving  expenditures  of  money  were  excluded  entirely  from  the 
application  of  the  provision  for  the  passage  of  emergency  meas- 
ures, so  that  this  fact  alone  was  decisive,  while  in  its  present  form 
the  statute  authorizes  any  measure  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  and  safety  to  be  enacted 
as  an  emergency  measure. 

In  answer  to  the*  question, 

"Do   ordinances   involving  emergency  measures   require 
publication  ?" 


my  predecessor  in  Opinion  No.  38,  found  at  page  1557  of  the  An- 
nual Reports  of  the  Attorney  General  for  the  year  1912,  said: 

"I  am  inclined  to  the  opinion  that  such  word  'immediately' 
is  used  in  contradistinction  to  the  provision  that  ordinances 
shall  remain  inoperative  for  sixty  days  after  passage,  and  that, 
therefore,  they  should  be  published  in  the  same  manner  as  has 
been  done  prior  to  the  passage  of  the  initiative  and  referendum 
act.  *  ♦  *  The  object  of  publication  is  to  advise  the  electors 
of  the  municipality  of  ordinances  and  resolutions  passed  by 
council,  and  should  an  emergency  ordinance  of  a  general  na- 
ture or  providing  for  improvement,  wherever  it  is  of  that 
nature,  be  passed,  the  publication  thereof  would,  in  many  in- 
stances, be  the  only  knowledge  that  the  electors  could  have 
that  such  ordinace  has  been  passed. 

"Therefore,  I  am  of  the  opinion  that  any  ordinance  of  a 
general  nature  or  providing  for  improvement,  passed  as  an 
emergency  ordinance,  would  require  publication." 

While  I  do  not  interpret  the  observations  of  my  predecessor 
as  referring  primarily  to  the  time  when  emergency  ordinances 
shall  go  into  effect,  but  more  particularly  determining  that  they 
shall  be  published  in  accordance  with  the  general  provision,  it  is 
my  opinion  that  the  exigencies  involved  in  an  emergency  are  such 
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as  to  indicate  the  legislative  purpose  in  the  provision  for  emer- 
gency legislation,  and  having  employed  the  express  stipulation 
that  emergency  measures  shall  go  into  immediate  effect,  the  en- 
actment must  be  construed  with  a  view  to  effectuating  its  evident 
purpose,  and  to  give  the  provision  for  publication  before  the  act 
becomes  effective  application  to  emergency  measures,  would  be  in 
contravention  of  the  very  spirit  and  purpose  of  the  latter  pro- 
vision. 

The  basic  policy  involved  in  the  provision  for  ten  day  publi- 
cation before  an  ordinance  becomes  effective  is  repugnant  to  that 
involved  in  the  provision  for  legislation  becoming  effective  imme- 
diately to  meet  an  emergency.  It  is  to  be  presumed  that  the 
provision  for  emergency  legislation  will  only  be  employed  where 
the  basic  facts  sustain  and  demand  its  application,  and  in  that 
event  the  fact  of  the  existence  of  an  emergency  calling  for  im- 
mediate remedy  at  once  suggests  repugnancy  to  the  policy  of 
postponement  of  its  effectiveness  pending  publication,  and  there-- 
fore  the  T)olicy  to  appropriately  provide  for  such  an  emergency 
has  been  aptly  expressed  in  the  language  that  the  same  shall  go 
into  "immediate  effect,"  and  therefore  I  hold  that  such  legislation 
is  not  held  in  abeyance  pending  the  lapse  of  ten  days  from  the 
first  publication  thereof,  but  becomes  effective  immediately  upon 
its  passage. 


SUPREME  COURT 


The  State,  ex  rel.  The  Northwestern  Mutual  Life  Insurance  Co.,  v. 

Tomlinson,  Superintendent  of  Insurance. 

Statutory  Construction — Meaning  of  Words  and  Phrases— Pri<nr 
Definition  by  Legislature— Presumption  as  to  use  in  Later  Legis- 
lation—Section 5432,  General  Code  (100  O.  L.,  66)— Foreign  In- 
surance Companies— Statement  to  the  Superintendent  of  Insur- 
ance—Gross Amount  of  Premiums— Taxation. 

1.  Where  the  language  of  an  existing  statute  is  ambiguous,  and  the  legis- 
lature by  a  previous  enactment  upon  the  same  subject  has  in  express  language, 
or  bv  clear  and  indubitable  inference,  defined  the  meaning  of  the  ambiguous 
word  or  phrase  used  in  such  statute,  it  will  be  presumed,  in  the  absence  of  a 
later  expression  to  the  contrary,  to  have  used  the  word  or  phrase  in  subsequent 
legislation  in  the  same  sense. 

2.  The  words  "gross  amount  of  premiums  received  ♦  ♦  ♦  without  ♦  *  ♦ 
any  deduction  whatever,"  in  Section  5482,  General  Code  (100  0.  L.,  66)  when 
read  in  the  light  of  previous  legislation  on  the  same  subject,  clearly  contem- 
plate the  gross  amount  of  premiums  stipulated  on  the  face  of  the  policies  in 
force  in  Ohio  for  the  period  in  that  section  specified. 


No.  16189— (Decided  February  25,  1919.) 

In  Mandamus. 

This  is  an  original  action  in  mandamus  to  direct  the  superin- 
tendent of  insurance  to  revoke  an  order  by  him  made  canceling  the 
license  of  the  relator  to  do  business  in  Ohio. 

The  petition  alleges  that  the  relator  is  a  corporation  organized 
under  the  laws  of  the  state  of  Wisconsin;  that  it  is  a  mutual  life 
insurance  company  doing  business  on  the  level  life  plan;  that  its 
policy  holders  participate  in  the  surplus  and  earnings  of  the  com- 
pany; that  it  is  engaged  in  the  business  of  loaning  money  and  in- 
suring lives  in  the  state  of  Ohio;  that  the  aggregate  amount  of 
premiums  specified  in  the  policies  of  insurance  held  by  residents  of 
Ohio  during  the  year  1916  was  $2,963,524.70,  and  in  the  year  1917 
was  $3,242,005.68 ;  that  the  relator  did  not  collect  said  sums  by  rea- 
son of  the  fact  that  a  credit  was  allowed  in  1916  upon  the  premiums 
due,  in  the  sum  of  $479,045.48,  and  in  1917  in  the  sum  of  $523,764.- 
52,  by  way  of  dividends ;  that  said  dividends  in  fact  were  in  part 
the  excess  collected  over  and  above  the  sum  necessary  to  carry  the 
risk  in  previous  years,  and  in  part  the  earnings  upon  investments 
in  excess  of  the  earnings  estimated  at  the  time  of  the  issuing  ot 
the  policy ;  that  said  deef ndant  claims  the  excise  tax  provided  for 
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in  Sections  5432  and  5438  of  the  Geenral  Code  shall  be  based  upon 
the  premiums  stipulated  on  the  face  of  the  policies,  and  the  relator 
claims  that  the  tax  above  referred  to  shall  be  based  upon  the  prem- 
iums actually  paid  by  the  insured ;  and  that  in  November^  1918,  the 
superintendent  of  insurance  canceled  and  revoked  the  license  of  the 
relator  to  do  business  within  the  state,  for  the  sole  and  only  rea- 
son that  the  relator  refused  to  pay  tax  upon  the  difference  between 
said  respective  sums,  to  wit :  tax  in  the  sum  of  $11,976.14  for  1916 
and  tax  in  the  sum  of  $13,094.11  for  1917.  The  petition  prays  the 
court  to  revoke  the  order  anceling  the  license  of  the  relator,  and 
for  an  order  against  the  defendant  commanding  him  to  issue  a 
license  to  the  relator. 

A  general  demurrer  was  fijed  to  the  petition  and  the  case  is 
here  for  hearing  upon  the  demurrer. 

Mr.  John  D.  Barnes;  Mr.  Timothy  S.  Hogan  and  Mr.  Sam  T. 
Swansen,  for  relator. 

Mr.  John  G.  Price,  attorney  general;  Mr.  B.  W.  Gearhart  and 
Mr.  H.  S.  Ballard,  for  respondent. 

Robinson,  J.  The  question  here  presented  is  the  construction 
of  Section  5432  and  5433,  General  Code,  and  especially  of  the  clause, 
"gross  amount  of  premiums  reecived  by  it  from  policies  covering 
risks  within  this  state  *  *  *  without  *  *  *  any  deductions  what- 
ever," in  Section  5432,  General. Code. 

The  question  as  to  the  meaning  of  the  term  "gross  amount  of 
premiums  received"  is  not  a  new  one  in  the  courts  of  the  United 
States,  nor  in  the  courts  of  many  of  the  states,  but  has  never  been 
settled  in  Ohio,  and  were  it  not  for  the  words  ''without  *  *  *  any 
deductions  whatever,"  or  were  these  sections  as  they  now  exist  the 
first  enactments  upon  the  subject  in  Ohio,  we  would  have  little 
difficulty  in  arriving  at  the  conclusion  that  the  term  "gross  amount 
of  premiums  received"  from  policies  covering  risks  within  this 
state  contemplated  only  the  premiums  actually  paid  by  the  policy 
holders  to  the  insurance  company;  for  clearl  the  designation  as  a 
dividend  of  the  credit  which  the  insurance  compan  alloys  each 
policyholder  annually  is  a  misnomer  and  the  credit  so  designated 
represents  nothing  more  than  the  amount  of  reserve  fund  to  the 
credit  of  the  insured ;  and  were  the  sum  so  designated  as  a  dividend 
withdrawn  in  any  year  by  the  insured  the  company  would  be  re- 
quired either  to  collect  a  like  sum  for  the  purpose  of  replacing  the 
reserve  fund  to  the  credit  of  the  insured,  or  obliged  to  carry  the  risk 
without  a  reserve  fund,  and  would  be  face  to  face  with  a  condition 
of  insolvency  upon  the  happening  of  any  extraordinary  per  cent. 
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of  casualties  or  upon  an  extraordinary  shrinkage  of  income  from 
investments. 

The  weight  of  authority,  both  in  the  federal  courts  and  the 
state  courts  other  than  Ohio,  is  in  accord  with  the  foregoing  theory, 
but  as  early  as  1893  the  legislature  of  Ohio  by  enactment,  90  Ohio 
Laws,  201,  placed  its  own  interpretation  upon  the  term  "gross 
premium  and  assessment  receipts"  of  insurance  companies,  and  b> 
a  clear  and  indubitable  inference  declared  "gross  premium  and  as- 
sessment receipts"  to  mean  the  premiums  stipulated  on  the  face 
of  the  policies,  in  the  following  language: 

"Every  agency  of  an  insurance  company  *  *  *  transacting 
business  in  this  state  *  *  incorporated  by  the  authority  of  any 
other  state  *  *  *  shall  return  to  the  auditor  of  each  county  in 
which  such  company  or  association  does  business  *  *  *  the 
amount  of  the  gross  premium  and  assessment  receipts  of  such 
agency  *  *  *  provided,  however,  that  in  the  case  of  regular  com- 
panies, wherein  policyholders  participate  in  the  surplus  and  earn- 
ings of  the  company,  dividends  or  surplus  from  previous  payments 
allowed  and  used  in  the  payment  of  current  premiums,  cancella- 
tion or  surrender  values  *  *  *  shall  be  deducted  from  such 
gross  receipts."  • 

For  if  the  legislators  did  not  understand  the  clause  "amount 
of  the  gross  premium  and  assessment  receipts"  to  include  "divi- 
dends or  surplus  from  previous  payments  allowed  and  used  in  the 
payment  of  current  premiums,"  why  did  they  add  the  proviso  that 
where  the  policyholders  participate  in  the  surplus  and  earnings  of 
the  company  such  dividends  and  surplus  "shall  be  deducted  from 
such  gross  receipts?"  Why  provide  for  their  deduction  if  not  in- 
cluded ? 

There  is  no  other  or  possible  explanation  than  that  they  con- 
templated the  term  "amount  of  the  gross  premium  and  assessment 
receipts"  to  include  surplus  and  earnings  used  in  the  payment  of 
premiums.  It  cannot  be  successfully  urged  that  there  is  a»  dis- 
tinction between  the  use  of  the  term  "amount  of  the  gross  prem- 
ium and  assessment  receipts,"  as  there  used,  and  the  term,  "gross 
amount  of  premium  received,"  as  used  in  the  present  statute. 

The  term  "amount  of  the  gross  premium  and  assessment  re- 
ceipts" as  used  by  the  legislature  in  that  enactment  has  been  car- 
ried either  in  that  phraseology,  or  in  the  phraseology  of  the  presant 
statute,  in  the  successive  amendments  and  enactments  upon  that 
subject. 
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In  1902  (95  O.  L.,  290)  the  legislature  amended  the  section  by 
eliminating  the  provision  for  the  deductions  from  gross  premiums 
of  "dividends  or  surplus  from  previous  payments  allowed  and  used 
in  the  payment  of  current  premiums,"  and  inserted  the  words, 
"without  deductions  for  commissions,  return  premiums,  or  con- 
siderations paid  for  reinsurance,  or  any  deductions  whatever/'  and 
the  terms  "gross  premiums"  and  "without  *  ♦  ♦  any  deductions 
whatever,"  have  been  carried  in  the  statute  ever  since  and  we  can- 
not indulge  the  presumption  ttOaA.  the  legislature  made  the  elimina- 
tion of  the  one  and  the  insertion  of  the  other  without  purpose. 

The  authority  of  the  legislature  to  impose  an  excise  or  fran- 
chise tax  upon  foreign  corporations  for  the  privilege  of  doing 
business  in  this  state  is  no  longer  debatable  in  Ohio.  (The  South- 
ern Gum  Co.  et  al.  vs.  Laylin,  66  Ohio  State,  578.)  And  the  only 
limitation  upon  the  power  of  the  legislature  in  that  respect  is  that 
it  be  reasonable,  and  that  the  operation  of  such  tax  be  uniform 
upon  all  corporations  of  a  class  throughout  the  state. 

The  legislature  then  might  have  fixed,  as  the  basis  upon  which 
to  estimate  the  tax,  the  annual  surrender  value  of  the  policy,  the 
value  of  the  policy  at  maturity,  the  amount  of  dividends  earned  on 
the  Ohio  investments,  the  amount  of  matured  insurance  'psdd,  or 
any  other  reasonable  basis. 

If  the  legislature  had  the  power  to  fix  as  the  basis  of  taxation 
the  gross  premium  stipulated  on  the  face  of  the  policy,  ana  it 
clearly  appears  from  the  reading  of  the  statute  now  in  force,  in  the 
light  of  the  previous  expressions  of  the  legislature  upon  the  same 
subject,  that  the  legislature  by  the  use  of  the  term  "gross  prem- 
iums" did  intend  the  gross  premiums  stipulated  on  the  face  of  its 
policies,  then  it  is  the  duty  of  the  court  to  carry  out  such  intent, 
upon  the  principle  that  where  the  legislature  has  by  previous  en- 
actment expressly  or  by  clear  and  indubitable  implication  defined 
the  meaning  of  a  phrase  it  is  presumed  thereafter  to  have  used  the 
sam^  phrase  in  connection  with  the  same  subject  in  the  same  sense. 
County-Seat  of  Linn  County,  15  Kans.,  500;  Converse,  Admr.,  vs. 
The  United  States,  21  How.,  463;  United  States  vs.  Freeman,  3 
How.,  556 ;  Henry  vs.  Tilson,  17  Vt.,  479 ;  Struthers  vs.  People,  116 
111.  App.,  481,  and  Daniel  vs.  Simms,  49  W.  Va.  554. 

There  seems  to  be  no  room  for  argument  that  when  the  legis- 
lature, as  it  did  in  90  Ohio  Laws,  201,  expressly  provided  for  the 
deduction  from  "the  gross  premium  and  assessment  receipts"  of 
"dividends  or  surplus  from  previous  payments"  it  understood,  in- 
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tended,  and  used  the  term  ''the  gross  premium  and  assessment  re- 
ceipts" as  meaning  the  gross  premiums  stipulated  on  the  face  of 
the  policies.  This  being  so  we  are  obliged,  in  view  of  the  history 
of  these  sections  and  the  continued  use  of  the  term  "gross  prem- 
iums" thereafter,  and  in  view  of  the  insertion  of  the  provision 
^'without  *  *  *  any  deduction  whatever,"  upon  the  repeal  of  the 
provision  for  deduction  for  "dividends  or  surplus  from  previous 
payments,"  to  hold  that  the  insurance  commissioner  is  authorized 
to  base  each  year  the  excise  tax  of  insurance  companies  doing  busi^ 
ness  in  Ohio  by  virtue  of  the  authority  of  another  state  upon  the 
gross  premiums  stipulated  to  be  paid  on  the  face  of  the  policies  in 
force  in  Ohio  during  the  preceding  year. 

The  demurrer  is  therefore  sustained,  and  the  writ  of  man- 
damus is  refused. 

Writ  refused. 

Nichols,  C.  J.,  Jones,  Matthias  Johnson  and  Wanamaker  JJ., 
concur. 
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NEW    CORPORATIONS 

The  Dunham  Land  Co.,  Cleveland, 
$15,000.  C.  A.  Nagely,  L.  A.  Dunham, 
H.  B.  Hershey,  W.  A.  Miller,  O.  J. 
Horn. 

The  Starlight  Investment  Co.,  Cleve- 
land, $10,000.  A.  D.  Boyd,  J.  W.  Turk, 
Logan  Owens,  Joe  Hedges,  J.  C.  Hud- 
son. 

The  Pathe  Shoppe  Co.,  Columbus, 
$5,000.  Burt  TuUar,  C.  R.  EVans,  W. 
Tullar,  B.  Cunningham,  O.  Evans. 

The  Tecumseh  Realtyt  Co.,  Youngs- 
town,  $10,000.  John  Schlarb,  C.  M. 
Schlarb,  E.  C.  Schlarb,  H.  P.  Thomp- 
son, S.  E.  Johnson. 

The  Belden  Realty  &  Investment 
Co,  Cleveland,  $5,000.  H.  A.  Kanges- 
ser,  A.  M.  Greening,  P.  Rovner,  M.  S. 
Robinson,  A.  H.  Bramson. 

The  Rickersberg  Box  Manufactur- 
ing Co.,  Cleveland,  $10,5000.  Jacob 
Rosenthal,  Aaron  Rosenthal,  Coleman 
Spitz,  Glenn  D.  Whisler,  C.  V.  Hull. 

The  Akron  Rye  Bread  Co.,  Akron, 
$5,000.  Rolland  Jones,  John  Hoze- 
wicz,  Vincent  Nalenz,  Maryan  Ogo- 
nowski,   August    Chrzanoski. 

The  Carballoy  Products  Co..  Son- 
dusky,  $50,000.  W.  W.  Headings,  C. 
F.  Headings,  D.  Headings,  B.  D.  Head- 
ings, Allan  G.  Aigler. 

The  Pockrandt  Paint  Manufactur- 
ing Co.,  Akron,  $10,000.  Holland  Jones, 
Carl  H.  Pockrandt,  F.  J.  Ruppel,  K. 
M.  Pockrandt,  Fred  J.  Ruppel. 

The  Smith  Paper  Box  Co.,  Toledo, 
$15,000.  Ralph  J.  Oechsler,  Wm. 
H.  Albrecht,  Jr.,  J.  B.  Pettlbone,  J.  G. 
I^wnsbury,  Charles  C.  Clugh. 

The  Fort  Loramie  Railway  Co..  Ft. 
Loramie,  $35,000.  Wm.  J.  Sherman, 
Alfred  W.  Baxter,  Frank  C.  Willmann, 
August  Wise,  John  Albers. 

The  Newcomerstown  Gas  Co.,  Ma- 
rietta, $40,000.  Charles  H.  Vaughn, 
O.  O.  Kinsey,  W.  J.  Cook,  T.  B.  Xott, 
A.  C.  Savage. 

The  Manor  Storage  Co.,  Toledo, 
$10,000.  Ivo  J.  Flory,  James  J.  Man- 
or. Rose  E.  Manor,  Constance  M.  Man- 
or, Fred  J.  Manor,  Margaret  Manor. 

The  American  Citizen  Publishing 
Co.,  Akron.,  $15,000.  Robert  Parenti, 
Gaetani  A.   Lizzi,  Gerardo  Antonucci, 


Anthony  Jordon,  FYancis  Massimini, 
Andrew  Biasella,  Dean  F.  May. 

The  Federal  Bed  Spring  Co.,  Cleve- 
land, $50,000.  I.  Grohs,  P.  Kuederle, 
F.  C.  Friend,  M.  L.  Harrington,  J.  A. 
Friend. 

The  Defiance  Tire  &  Rubber  Co., 
Defiance,  $600,000.  Edw.  W.  Salts- 
man,  J.  H.  Heller,  Charles  E.  Smoyer. 
Nellie  P.  Grunigan,  F.  O.  Smoyer. 

The  Dadd  Construction  Co.,  Cleve- 
land, $10,000.  R.  W.  Dadd,  A.  J.  Mit- 
zel,  G.  G.  McPhee,  D.  T.  Miller,  H.  I. 
Coogle. 

The  Columbus  Metal  Products  Co., 
Columbus,  $10,000.  E.  G.  Lloyd.  De- 
Witt  H.  Wyatt,  Bert  Wolman,  L.  Rus- 
sell Holycross,  Edw.  C.  Oswald,  Wm. 
C.  Groeniger. 

The  Cuyahoga  Factory  Development 
Co.,  Cleveland,  $50,000.  Wm.  R.  Daley, 
R.  H.  Jamison,  J.  H.  Kellogg,  H.  A. 
Hauxhurst,    P.    X.   Cull. 

The  Arphen  Realty  Co.,  Cleveland, 
$20,000.  Philmore  J.  Haber.  Henry 
Blum,  Richard  Blum.  Rees  H.  Davis, 
A.  Wheelock. 

The  J.  O.  Brown  Co.,  Cleveland, 
$50,000.  John  O.  Brown,  Fred  Bur- 
ger, Frank  Rell,  Edmond  L.  Lansing, 
Wilbur  G.  Warner. 

The  North  Park  Development  Co., 
Warner,  $50,000.  R.  H.  Allison,  W.  W. 
Milroy.  R.  M.  Williams,  Dan  A.  Gei- 
ger,  Warren  Thomas. 

The  Elyrla  Steel  Products  Co..  Ely- 
ria,  $150,000.  C.  E.  Lozier.  L.  B.  Fau- 
ver.  F.  L.  Hamel,  A.  B.  Taylor,  A.  J. 
Polcher. 

The  Carey-O&bun  Co.,  Dayton,  $10,- 
000.  Clarence  Carey,  C.  J.  Osbun. 
Mrs.  Clarence  Carey,  Mrs.  C.  J.  Os- 
bun. L.  V.  Howett. 

The  Buckeye  Electric  Motor  Co.,. 
Toledo,  $10  000.  H.  H.  Bonnell.  J. 
Herbert  M.  O'Toole,  J.  J.  Anken- 
brandt,  Frank  C.  Sicher,  Leo  E.  Re- 
gan. 

The  Commercial  Forgings  Co.» 
Cleveland,  $15,000.  W.  Illingsworth, 
Rae  Ellingworth.  C.  B.  Ritchey,  Geo. 
Mogg,   O.    F.   Elber. 

The  Woodsfield  Tool  Co..  Woods- 
field,  $15,000.  Ed.  Schwall,  George 
Ritzert,  Clarence  Lafferre,  Harry 
Cooper.  Mike  Scbahet,  F.  H.  Ward. 
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The  Church  Oil  and  Gas  Co.,  Rush- 
ville,  $15,000.  Grant  Shaw,  Charles 
H.  Keller,  R.  W.  Cleaveland,  W.  A. 
Bolder. 

The  Contractors'  Supply  Co.,  Ak- 
ron, $10,000.  S.  O.  McFall,  R.  E.  My- 
ers, C.  S.  McDowell,  E.  U  Mills,  H.  J. 
Eberman. 

The  Morford  Co.,  Cincinnati,  $25,- 
000.  George  E.  Engel,  Sidney  A. 
Loth,  Marcelle  E.  Loth,  Belle  H.  Loth, 
Thomas  A.  Reilly. 

The  Euclid  Malta  Co.,  Cleveland, 
$25,000.  Josiah  Johnson,  Willis  W. 
Coons,  John  E.  Morris,  Fred  Boden- 
stein,  Wm.  J.  Haney. 

The  Youngstown  Groatian  Provi- 
sion Co.,  Youngstown,  $10,000.  John 
Skako,  Steve  Terihay,  Peter  Maletich, 
Tom  Vlasich,  John  A.  Willo. 

The  Justus  Light  and  Power  Co., 
Justus.  $2500.  C.  B.  McClintock,  War- 
riet  Savage,  Ray  Fisher,  Walter  Bow- 
en,  George  W.  Kalp. 

The  R.  B.  White  Co.,  Newark,  $100,- 
t)00..  R.  White,  E.  B.  Chershire,  B.  H. 
Burh,  H.  L.  Coffman,  Leona  Nold. 

The  Strong  Auto  Supply  Co.,  Mas- 
•sillon,  $10,000.  J.  A.  Carnes,  U  E. 
Strong,  Elson  Wefler,  M.  P.  L.  Kirch- 
"hofer,  Kathleen  Remley, 

The  Buckeye-Texas  Oil  Drilling  and 
Producine:  Co.,  Columbus,  $150,000.  H. 

E.  Heft,  Edw.  R.  King,  N.  W.  Shaw.  B. 

F.  Carter,  George  Ewing. 

The  W.  F.  Corts  Drilling  Co.,  Co- 
lumbus, $200,000.  O.  E.  Harrison.  R. 
C  AUread,  S.  Cottingham,  J.  A.  Stal- 
ter,  T.  J.  Ftasure. 

The  Robey  and  Pealy  Co.,  Akron, 
$10,000.  C.  L.  Robey,  H.  W.  Pealy,  Bel- 
la S.  Robey,  Eleanor  P.  Pealy,  Earl  D. 
Robey. 

The  Athens  County  Packing  Co., 
Athens.  $15.00.  Charles  H.  Roach, 
John  Howard,  Charles  McVicker,  H.  T. 
Mulligan.   Ed.  Howard. 

The  W.  B.  Hankins  Co.,  Toledo,  $5,- 
000.  S.  G.  Vrooman,  O.  M.  Fehn,  I.  C. 
Fehn,  W.  B.  Hankins.  M.  T.  Brooman. 

The  J.  V.  B.  Engine  Co.,  Akron, 
tl  00.000.  Jos.  VanBlerck,  C.  M.  Kolb. 
Alvah  H.  Frost,  Regina  Branna,  Etta 
Hamlen. 

The  Furnished  Flat  Rental  Co.. 
Cleveland,  $10,000.  C.  R.  Reeves,  F. 
Miller.  A.  J.  Wagner,  C.  B.  Reeves.  F. 

G.  Kuebler. 

The  Linden  Realtv  and  Investment 
Co.,  Cleveland.  $10,000.    Hynek  Kunc, 


C.  Kovanda,  Jak  .  .vorak,  R.  M.  Spital- 
sky,  Edw.  J.  Chemey. 

The  Alta  Realty  Co.,  Cleveland, 
$10,000.  C.  W.  Sellers,  J.  Frank  Pease, 
David  A.  v;askill,  F.  R.  Hec*.,,. 

The  Beans  Spring  Co.,  Massillon, 
$500,000.  J.  F.  Beans.  Jennie  E. 
Eeans,  Charles  Dilley  Beans,  Frank 
H.  Snyder,  F.  F.  Taggart. 

The  Zell-Steiger  Stamp  Co.,  Dayton, 
$10,000.  J.  Irvin  Zell,  George  J.  Stei- 
ger,  Christina  Zell,  Edythe  B.  Steiger, 
Peter  Steiger. 

The  Stanton  Investment  Co.,  Steu- 
benville,  $500,000.  C.  J.  McConnell,  S. 
R.  Stark,  S.  W.  Criss.  George  H.  Web- 
er, E.  G.  Richards,  H.  J.  Richards,  T, 
S.  Jones. 

Modern  Equipment  &  Supply  Co.. 
Cleveland,  $15,000.  M.  Kubik,  H.  E. 
Monzeleska,  M.  L.  Dosenberg,  C.  T. 
Rich,  Geo.  T.  McConnell. 

Conwell  Candy  Co.,  Zanesville.  $315.- 
000.  E.  P.  Conwell.  Ray  C.  Harper. 
Guy  S.  Crumbaker,  A.  H.  Gorrell, 
Nancy  S.  Conwell. 

Stark  Publishing  Co..  Canton,  $15.- 
000.  A.  V.  Kent,  L.  J.  Thorp,  B.  i. 
Thorp,  Z.  W.   Kent.  A.  G.  Scanlan. 

C.  M.  Ijong  Trowel  Co..  Toledo. 
$10,000.  C.  M.  Long,  C.  C.  Montis. 
Asa  Smith,  T.  P.  Crawford,  H.  M. 
Crawford. 

Youngstown  Steel  Products  Co., 
Youngstown,  $5,000.  William  E.  Man- 
ning, Walter  B.  Watson,  William  J. 
Morris.  Walter  E.  Mueb,  Leroy  A. 
Manchester. 

Portsmouth  Ice  &  Coal  Co..  Ports- 
mouth, $15,000.  Albert  S.  Maier,  Har- 
ry L.  Hart  man,  Delia  F.  Maier,  Daisy 
L.  Crowe,  George  Morgan. 

Overland-Barberton  Co.,  Barberton. 
$10,000.  Fred  P.  Hornsby,  O.  E.  An- 
derson. Margaret  M.  Anderson.  Elmer 
P.  Brown,  EJlizabeth  A.  Brown.  (Au- 
tomobiles."i 

Illuminating  Electric  Construction 
pnd  Fixture  Co.,  Cleveland,  $10,000. 
Julia  Widmar,  Florence  E.  Vormelker. 
I-ouis  Barnes,  J.  H.  Frank,  George  C. 
Stoneman. 

F.  R.  Arend  Co..   Cleveland,   $3,000. 

Alliance  City  Market  Co.,  Alliance; 
$150,000.  J.  A.  Morrison,  Ed.  Geiss- 
man,  S.  L.  Sturgeon,  B.  E.  Vale.  John 
Drake. 

Bingham  Land  Co.,  Cleveland;  $100, 
000.  C.  A.  Bingham,  Elsie  L.  Bing- 
ham. Charles  F.  Bentley,  A.  S.  Grif- 
fin, Florence  M.  Russell. 
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C.  R.  Mohr  Co.,  Napoleon;  $50,000. 
C.  R.  Mohr,  Frank  S.  Ham,  D.  D.  Don- 
ovan, David  Hartgin,  F.  M.  Herklner. 
Plumbing,  heating,  etc. 

Cuyahoga  Garage  Co.,  Cleveland; 
$100,000.  H.  B.  Howells,  Claude  W. 
Shimmon,  N.  M.  Thorp,  Harry  C. 
Gahn,  S.  Broth. 

Haselton  Stone  &  Sand  Co.,  Toungs- 
town;  $50,000.  W.  M.  Keesecker,  R. 
L.  Davis,  E.  E.  Whitehouse,  Thomas 
Vesy,  G.  F.  Hammond. 

London  Road  Realty  Co.,  Cleveland; 
$10,000.  H.  B.  Howells,  Claude  W. 
Shimmon,  N.  M.  Thorp,  Harry  C. 
Gahn,  S.  Broth. 

TJrbana  Dairy  Co.,  Urbana,  $25,000; 
J.  E.  Logan,  Earl  Smith,  Walter  E. 
Doane,  J.  A.  Powell.  A.  E.  Overholser. 

Window-Wall  Co.,  Marietta;  $25,- 
000.  F.  R.  Hall,  James  H.  Warburton, 
George  White,  W.  R.  Metcalf,  Mark  J. 
Richards,  Ward  R.  Hyde,  F.  A.  Kiger. 
Charles  W.  Pattison.  W.  H.  Hansel- 
man,  Frank  S.  Taylor,  E.  Brown,  Har- 
ry E.  Davis. 

Gehrlng  Co.,  Cleveland,  $10,000. 
Charles  M.  Pattison,  W.  H.  Hassel- 
man,  Frank  S.  Taylor,  E.  Brown,  Har- 
ry E.  Davis.  (Non-alcoholic  bever- 
ages.) 

A.  &  E.  Printing  Co.,  Cleveland,  $5,- 
000.  Sam  Eisenberg.  Clarence  B. 
Alston,  B.  D.  Zieve,  Ben  Karp,  Lucille 
Taylor. 

Gordon  Paint  &  Chemical  Co.,  Cleve- 
land, $50,000.  E.  F.  Buescher,  Roy  J. 
Jeffries,  Frederick  L.  Bole,  Mildred 
Kransteuber,  Frank  Silbert. 

West  Ninth  Street  Improvement 
Co..  Cleveland.  $20,000.  Joseph  G. 
Russell,  R.  J.  Schanfarber,  B.  D.  Gor- 
don, E.  L.  Mueller,  Eugene  Boker. 

Increases 

Tho  Hart  Hall  Co.,  Cleveland.  $40.- 
>00  to  $50,000. 

The  Cleveland  Waste  Paper  '  Co., 
Cleveland,  $12,000  to  $24,000. 

The  Cleveland  Columbian  Building 
Co..  Cleveland.  $50,000  to  $250,000. 

The  Ohio  Clothing  Co.,  Cleveland; 
$50,000  to  $75,000. 

The  Akron  Natarorium  Co.,  Ak- 
ron, $60,000  to  $100,000. 

The  American  Rolling  Mill  Co., 
Middletown,  $21,500,000  to  $41,500,000. 

The  Central  Brass  &  Fixxture  Co., 
Springfield,   $10,000  to  $120,000. 

The  Tymochtee  Oil  and  Gas  Co., 
Crawford  Station,  $1,000  to  $75,000. 


P«ge  Dairy  Co.,  Toledo,  $200,000  to 
$1,000,000. 

Firestone  Tire  ft  Rubber  Co.,  Ak- 
ron, $13,500,000  to  $75,000,000. 

Great  Lakes  Securities  Co.,  Toledo, 
$1,000,000  to  $250,000. 

The  Cleveland  Folding  Machine  Co., 
Cleveland,  $250,000  to  $500,000. 

The  Altamont  Realty  Co.,  Cleveland, 
$5,000  to  $300,000. 

The  American  Restaurant  &  Bakery 
Co.,  Cincinnati,  $15,000  to  $50,000. 

Shelby  Water  Co.,  Shelby,  $10,000 
to  $150,000. 

Foote-Burt  Co.,  Cleveland,  $150,000 
to  $1,500,000. 

Fomes-Helms  Leather  Co.,  Cleve- 
land, $15,000  to  $30,000. 

Opportunity  Realty  Investment  Co., 
Akron.  $3,000  to  $25,000. 

Independent  Brick  and  Til^  Co., 
Cleveland,  $100,000  to  $300,000. 

Edon  State  Bank  Co.,  Edon,  $25,000 
to  $30,000. 

Community  Building  Co.,  Akron. 
$50,000  to  $500,000. 

Beacon- Journal  Co.,  Akron,  $125,000 
to  $250,000. 

Monroe ville  Clay  Products  Co.,  Mon- 
roeville.  $50,000  to  $250,000. 

Atlas  Brass  Foundry  Co..  Columbus.. 
$65,000  to  $155,000. 

Cleveland  Overall  Co.,  Cleveland, 
$50,000  to  $100,000. 

Gas  Products  Co..  Columbus.  $150.- 
000  to  $250,000. 

Norwood  Novelty  Co.,  Norwood, 
$10,000  to  $20,000. 

Zab  Bros.,  Cleveland.  $100,000  to 
$125,000. 

H.  F.  Taylor  Co.,  Cleveland.  $10.- 
000  to  $20,000. 

Toledo  Base  Ball  Co..  Toledo,  $100.- 
000  to  $125,000. 

Dayton  Metal  Products  Co.,  Dayton. 
$200,000  to  $6,000,000. 

Wilson  Rubber  Co.,  Canton,  $75.- 
000  to  $150,000. 

Third  Savings  and  I^an  Co.,  Piqua,^ 
$5,000,000  to  $10,000,000. 

Pyle  &  Allen  Co.,  Cleveland.  $15.- 
000  to  $100,000.' 

Champion  Machine  ft  Forging  Co.,. 
Cleveland.  $250,000  to  $1,000,000. 

Decreases 

The  Lake  View  Land  ft  Develop- 
ment Co.,  Cleveland,  $9,030  to  $903. 

The  Paragon  Insulatin-g  Co..  Cleve- 
land. $50,000  to  SI'^'^'^O. 
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No.  1746 — In  the  Matter  of  the  Application  of  The  Licking  Tele- 
phone Company  of  Mt.  Vernon,  Ohio,  for  Such  Consent  and  Ap- 
proval as  May  be  Necessary  to  Enable  Said  The  Licking  Tele- 
phone Company  to  Issue  and  Sell  Its  Common  Capital,  Stock. 
Prayer  Granted. 


(Dated  September  15,  1919.) 

This. day,  (the  Commission  deeming;  a  hearing  thereupon  to  be 
unnecessary),  this  matter  came  on  for  final  consideration  upon  the 
application  of  The  Licking  Telephone  Company  (a  corporation 
organized  and  existing  under  the  laws  of  Ohio),  asking  the  consent 
and  authority  of  the  Commission  to  issue  and  sell  additional  com- 
mon capital  stock  of  the  par  value  of  eleven  thousand  dollars, 
the  proceeds  to  be  used  to  reimburse  its  treasury  for  such  sum,  not 

procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness,  expended  therefrom,  since  January  first,  1919,  for  the 
acquisition  of  real  estate  and  buildings,  for  central  office  purposes, 
in  the  villages  of  Pataskala,  Sunbury  and  Alexandria,  and  for  the 
net  cost  of  installing  a  new  switchboard  at  Johnstown,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  thereupon, 
and  for  the  purposes  of  this  proceeding,  that  (1)  since  January 
first,  1919,  the  applicant  has  actually  expended  from  its  treasury, 
moneys  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  for  the  following  purposes,  to-wit : 

Purchase  of  real  estate  and  buildings  for  central 

office  purposes,  in  the  villages  of  Pataskala $2,200.00 

Sunbury 2,250.00 

Alexandria 2,300.00 

Net  cost  of  providing  and  installing  new  switch- 
board at  Johnstown,  Ohio 4,250.00 

and  (2)  that  the  issue  of  applicant's  said  capital  stock  and  the 
money  to  be  procured  thereby  are  reasonably  required  and  neces- 
sary for  the  reimbursement  of  applicant's  treasury  for  the  afore- 
said uncapitalized  expenditures  therefrom,  and  is  satisfied  that 
consent  and  authority  for  the  issue  and  disposition  of  said  common 
capital  stock  should  be  granted.    It  is  therefore. 
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Ordered,  That  said  The  Licking  Telephone  Company  be,  and 
hereby  it  is  authorized  jto  issue  its  common  capital  stock  of  the  par 
value  of  eleven  thousand  dollars  ($11,000.00),  and  that  said  capital 
stock  be  sold  for  the  highest  price  obtainable  but  for  not  less  than 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  reimbursement  of  appli- 
cant's treasury  for  the  aforesaid  expenditure  of  moneys  (not  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness), and  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 

No.  1752 — In  the  Matter  of  the  Application  of  The  Ashtabula  Rapid 
Transit  Company  for  Such  Consent  and  Authority  of  the  Com- 
mission as  May  be  Necessary  to  Permit  and  Authorize  it  to  Make 
And  Enter  Into  an  Equipment  Trust  and  to  Issue  Certain  Notes. 
Prayer  Granted. 


(Dated  September  9,  1919.) 

This  day  after  full  hearing,  this  matter  came  on  for  final  con- 
sideration upon  the  application  of  The  Ashtabula  Rapid  Transit 
Company,  (a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  Ohio) ,  asking  such  consent  and  authority 
of  this  Commission  as  will  enable  the  applicant  to  make  and  enter 
into  a  certain  contract  or  agreement  for  the  conditional  sale  of  two 
new  cars  to  it  by  the  American  Car  Company  of  Missouri,  and  to 
issue,  as  evidence  of  its  indebtedness  for  and  on  account  of  the 
deferred  payments  for  said  cars  which  mature  in  more  than  twelve 
months  from  the  date  thereof,  twenty-four  (out  of  a  total  of  forty — 
sixteen  maturing  within  twelve  months)  notes,  or  lease  warrants, 
of  the  principal  sum  of  $6,353.69,  the  total  amount  of  such  notes 
being  the  sum  of  $12,749.45 : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  acquisition  of  said  new  cars 
is  necessary  for  the  maintenance  and  improvement  of  applicant's 
street  railway  service,  and  that  the  issue  of  said  notes,  or  lease  war- 
rants, is  reasonably  required  and  necessary  to  enable  the  applicant 
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to  procure  such  additional  facilities,  and  is  satisfied  that  its  consent 
and  authority  for  the  issue  and  disposition  of  said  notes  which 
mature  in  more  than  twelve  months  from  the  date  thereof,  should 
be  granted.    It  is,  therefore, 

Ordered,  That,  so  far  as  this  Commission  has  the  authority  so 
to  do,  said  The  Ashtabula  Rapid  Transit  Company  be,  and  hereby 
it  is  authorized  to  make  and  enter  into  a  contract,  or  agreement, 
for  the  conditional  purchase,  from  the  American  Car  Company,  of 
Missouri,  of  two  Double-end,  Safety  Motor  Cars,  complete  with 
trucks,  electrical  and  airbrake  equipment,  substantially  in  the  form 
and  terms  of  the  draft  of  such  contract  appended  to  the  application 
herein  as  Exhibit  A,  which  exhibit  hereby  is  made  a  part  of  this 
order  by  reference.    It  is  further 

Ordered,  That  said  The  Ashtabula  Rapid  Transit  Company  be, 
and  hereby  it  is  also  authorized  to  make,  issue  and  deliver,  as  the 
evidence  of  its  indebtedness  for  and  on  account  of  the  deferred  pay- 
ments for  said  cars  which  mature  in  more  than  twelve  months  from 
the  date  of.  the  making  thereof,  twenty-four  (24)  notes,  or  lease 
warrants,  of  the  total  principal  sum  of  six  thousand,  three  hundred 
and  fifty-three  dollars  and  sixty-nine  cents  ($6,353.69),  which  notes 
shall  be  of  the  several  amounts  and  maturing  upon  the  several  dates 
enumerated  in  the  aforesaid  Exhibit  A,  and  which  notes  are  a  part 
of  the  total  of  forty  notes  (of  the  total  principal  sum  of  $12,749.45) 
to  be  issued  as  evidence  of  the  payments  to  be  made  for  said  cars, 
of  which  sixteen,  of  the  principal  sum  of  $6,398.36  are  to  mature 
within  twelve  months  from  the  date  thereof.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  making  and  issuance  of  said  notes  and,  upon  the  pay- 
ment and  discharge  thereof,  of  the  acquisition  of  full  title  to  the  said 
cars. 

And  the  Commission  having,  by  order  made  and  entered  in  pro- 
ceeding No.  1589  under  date  of  March  twelfth,  1919,  consented  to 
and  authorized  the  applicant  to  issue  certain  bonds,  the  proceeds 
arising  from  the  sale  or  pledge  of  a  part  thereof  to  provide  the  sum 
of  $17,000.00  for  the  acquisition  of  certain  additional  rolling  stock 
equipment  and  the  construction  of  additions  and  extensions  to  its 
facilities,  it  is  further 

Ordered,  That  the  authority  to  issue,  upon  the  terms  and  con- 
titions  prescribed  therein,  of  sufficient  of  said  bonds  authorized  in 
said  proceeding  No.  1589,  to  secure  the  sum  of  $12,000.00  be  sus- 
pended pending  the  further  order  of  this  Commission. 
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No.  1713 — In  the  Matter  of  the  Application  of  The  Nova  Electric 
Lighting  Company  for  Privilege  to  Sell  Stock  Under  Section  614- 
54  of  the  General  Code  of  Ohio.    Prayer  Granted. 


(Dated  September  3,  1919.) 

This  day,  (the  Commission  deeming  a  hearing  thereupon  to  be 
unnecessary) ,  this  matter  came  on  for  final  consideration  upon  the 
application  of  The  Nova  Electric  Lighting  Company,  (a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  Ohio),  asking  the  consent  and  authority  of  this  Commission  to 
issue  common  capital  stock  of  the  par  value  of  five  thousand  dollars, 
the  proceeds  arising  from  the  sale  thereof  to  be  applied  toward  the 
pajmient  of  the  cost  of  constructing  a  transmission  line  from  Savan- 
nah, Ohio,  to  Nova,  Ohio,  and  the  construction  and  equipment  of  a 
distributing  system  in  the  village  of  Nova,  Ohio : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 

premises,  the  Commission  finds,  from  the  pleadings  filed  herein  and 
its  independent  investigation  and  inquiry  thereupon,  that  the  appli- 
cant has  entered  into  a  contract  for  the  construction  of  the  afore- 
said transmission  and  distributing  systems  for  the  sum  of  $5,913.00, 
and  that  the  issue  of  said  capital  stock  is  reasonably  required  and 
the  money  to  be  procured  thereby  necessary  for  the  construction, 
completion,  extension  and  improvement  of  applicant's  facilities  and 
is  satisfied  that  consent  and  authority  for  the  issue  and  disposition 
of  said  capital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Nova  Electric  Lighting  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  five  thousand  dollars  ($5,000.00) ,  and  that  said  capital 
stock  be  sold  for  the  highest  price  obtainable  but  not  less  than  the 
par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purpose,  and  no 
other,  to-wit:  To  be  applied  toward  the  payment  of  the  cost  of 
constructing  and  equipping  a  transmission  line  from  Savannah  to 
Nova,  and  a  distributing  system  in  the  Village  of  Nova,  Ohio,  the 
final  cost  of  which  is  now  estimated  as  a  sum  between  seven  and 
eight  thousand  dollars.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 
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No.  721 — In  the  Matter  of  the  Appeal  of  The  Alliance  Gas  and  Power 
Company  From  An  Ordinance  Passed' by  The  City  of  Alliance, 
Ohio,  November  First,  1915,  Fixing  the  Maximum  Rate  For  Elec- 
tric Light  and  Power  in  The  City  of  Alliance  for  the  Period  of  Ten 
Years  From  and  After  August  First,  1916. 


(Dated  September  3,  1919.) 

This  day,  this  matter  came  on  for  further  consideration  upon 
an  application,  by  the  City  of  Alliance,  Ohio,  asking  that  the  appel- 
lant herein  be  cited  to  appear  before  this  Commission  to  show  cause, 
if  any  there  be,,  why  the  existing  rates  for  the  furnishing  of  its 
electrical  service  should  not  be  reduced : 

And  this  Commission  having,  in  its  order  made  anc^  entered 
herein  upon  the  twelfth  day  of  December,  1918,  retained  jurisdic- 
tion of  this  proceeding  and  investigation  throughout  the  term  of 
the  ordinance  fixing  the  rates  which  were  complained  of,  with  full 
power  to  require  reports  to  be  made  by  said  company,  upon  sixty 
days'  notice,  covering  its  financial  transactions,  and  with  full  power 
to  require  a  modification  of  its  schedule  and  a  change  in  the  rates 
thereof,  or  a  readjustment  of  the  same,  if  it  shall  become  apparent 
from  actual  operation  that  the  same  should  be  changed,  modified  or 
readjusted,  to  carry  out  the  purposes  of  said  order,  it  is 

Ordered,  That  said  The  Alliance  Gas  and  Power  Company  be, 
and  hereby  it  is  notified,  directed  and  required,  on  or  before  the 
fourth  day  of  November,  1919,  to  submit  to  this  Commission  a  de- 
tailed report  (over  the  oath  of  its  executive  officer)  of  the  opera- 
tions of  its  electrical  division  for  the  eight  months  ended  August 
thirty-first,  1919,  showing  its  receipts  from  each  class  of  con- 
sumers, its  disbursements  and  the  additions  to  and  deductions  from 
its  capital  investment  since  the  day  certain  as  of  which  the  valua- 
tion of  its  said  property  has  been  fixed  and  determined  in  this  pro- 
ceeding. 

No.  1724 — In  the  Matter  of  the  Applicaticm  of  the  Director  General 
of  Railroads  and  The  Pennsylvania  Railroad  Company,  Lessee  of 
the  Pittsburgh,  Youngstown  and  Ashtabula  Railway,  for  the 
Abandonmoit  of  the  Freight  and  Passenger  Station  Now  Main- 
tained at  Snodes,  Mahoning  County,  Ohio.    Prayer  Granted. 


(Dated  September  12,  1919.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
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final  consideration  upon  t]ie  application  of  Walker  D.  Hines,  Direc- 
tor General,  United  States  Railroad  Administration,  and  The  Penn- 
sylvania Railroad  Company  as  lessee  of  the  property  of  The  Pitts- 
burgh, Youngstown  and  Ashtabula  Railway  Company,  to  make 
Snodes,  Mahoning  County,  Ohio,  a  prepay  station. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  welfare  of  the  public  and  the  movement  of  passengers  and 
freight  from  and  to  Snodes  will  be  properly  served,  and  that  the 
gross  revenue,  cost  of  operation  and  net  revenue  incident  to  the 
maintenance  of  a  regular  agency  station  at  said  point  do  not  war- 
rant the  retention  of  the  same,  and  is  satisfied  that  the  closing  of 
said  depot  as  an  agency  station  is  reasonable  and  that  the  prayer 
of  said  application  should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  Walker  D.  Hines,  as  Director  General, 
United  States  Railroad  Administration,  and  said  The  Pennsylvania 
Railroad  Company,  as  lessee  of  the  property  of  The  Pittsburgh, 
Youngstown  and  Ashtabula  Railway  Company,  be,  and  hereby  they 
are  authorized  to  make  Snodes,  Mahoning  County,  Ohioj  a  prepay 
station.    It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
from  and  after  this  date.    It  is  further 

Ordered,  That  said  applicants  shall  keep  said  depot  at. said 
point  open,  in  a  sanitary  condition  and,  in  season,  properly  warmed 
and  lighted  for  the  convenience  of  patrons  at  this  point 
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Under  the  Provisions  of  Senate  Bill  No.  100,  Passed  June  19, 
1919,  Amending  Section  3001,  General  Code.  Commissioners  in 
Counties  Having  an  Aggregate  Tax  Duplicate  of  $5,000,000  or 
Less  are  Evititled  to  an  Annual  Compensation  of  $750.00;  Those 
in  Counties  Where  the  Maximum  of  $3500.00  Could  be  Drami  by 
Officers  Serving  for  the  Full  Official  Year  Ending  on  the  Third 
Monday  of  September,  1911,  to  an  Annual  Compensation  of 
$4025.00 ;  and  Iliose  in  Other  Counties  to  an  Annual  Compensa- 
tion of  $750.00  Plus  $3.00  for  Every  Full  One  Hundred  Thousand 
Dollars  of  the  Excess  of  the  Aggregate  Tax  Duplicate  in  Decem- 
ber, 1909,  in  Such  Respective  Counties  Over  $5,000,000.00;  but 
Not  to  Ehcceed  115%  of  the  Amount  Which  Could  be  Drawn  An- 
nually in  §uch  Respective  Counties  by  County  Commissioners 
Serving  for  the  Full  Official  Year  Ending  on  the  Third  Monday 
o^  September,  1911.  Jn  Addition  to  the  Above  Compensation, 
Each  County  Commissioner  is  Entitled  to  $5.00  Per  Day  He  is 
Actually  Engaged  on  Improvements  Under  Said  Act,  but  Not 
more  Than  $25.00  for  Services  on  One  Improvement,  Nor  for 
Services  on  Two  Separate  Improvements  on  the  Same  Day;  but 
the  Aggregate  of  Such  Compensation  for  Time  During  Which  He 
is  Engaged  in  Improvements  Shall  Not  Exceed  $500.00  in  Any 
One  Year. 


No.  623— (Opinion  Dated  Sept.  12,  1919.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen:  You  have  requested  my  opinion  as  to  the  proper 
construction  of  section  3001  as  aniended  by  Senate  Bill  No.  100 
passed  June  19,  1919,  and  fixing  the  compensation  of  county  com- 
missioners.   Its  language  is: 

"Sec.  3001.  The  annual  compensation  of  each  county  com- 
missioner shall  be  determined  as  follows : 

In  each  county  in  which  on  the  twentieth  day  of  Decem- 
ber, 1909,  the  aggregate  of  the  tax  duplicate  for  real  estate 
and  personal  property  is  five  million  dollars  or  less,  such  com- 
pensation shall  be  seven  hundred  and  fifty  dollars,  and  in  addi- 
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tion  thereto,  in  each  county  in  which  such  aggregate  is  more 
than  five  million  dollars,  three  dollars  on  each  full  one  hundred 
thousand  dollars  of  the  amount  of  such  duplicate  in  excess  of 
five  million  dollars.  That  the  compensation  of  each  county- 
commissioner  for  the  year  1912,  and  each  year  thereafter, 
shall  not  in  the  aggregate  exceed  115  per  cent  of  the  compen- 
'sation  paid  to  each  county  commissioner  for  the  official  year 
ending  on  the  third  Monday  of  September,  1911. 

Such  compensation  shall  be  in  equal  monthly  installments 
from  the  county  treasury  upon  the  warrant  of  the  county 
auditor." 

Section  3001  had  theretofore  provided  in  part: 

"Sec.  3001.;  The  annual  compensation  of  each  county 
commissioner  shall  be  determined  as  follows: 

In  each  county  in  which  on  the  twentieth  day  of  Decem- 
ber, 1911,  the  aggregate  of  the  tax  duplicate  for  real  estate 
and  personal  property  is  five  million  dollars  or  less,  such  com- 
pensation shall  be  nine  hundred  dollars,  and  in  addition  there- 
to, in  each  county  in  which  such  aggregate  is  more  than  five 
million  dollars,  three  dollars  on  each  full  one  hundred  thousand 
dollars  of  the  amount  of  such  duplicate  in  excess  of  five  mil- 
lion dollars.  That  the  compensation  of  each  county  commis- 
sioner for  the  year  1912,  and  each  wear  thereafter,  shall  not 
in  the  aggregate  exceed  115%  of  the  compensation  paid  to 
each  county  commissioner  for  the  year  1911.  ♦  *  ♦  *  Such 
compensation  shall  be  in  full  payment  of  all  services  rend^ed 
as  such  commissioner  and  shall  not  in  any  case  exceed  four 
thousand  dollars  per  annum.  Such  compensation  shall  be  in 
equal  monthly  installments  from  the  county  treasury  upon 
the  warrant  of  the  county  auditor." 

Prior  to  the  enactment  of  the  section  in  that  form  in  June, 

1911,  a  statute  passed  in  1904  (97  O.  L.  254)  had  been  in  force.    It 

read : 

"Sec.  897.  The  annual  compensation  of  each  county  com- 
missioner shall  be  determined  as  follows: 

In  each  county,  in  which  on  the  twentieth  day  of  Decem- 
ber of  the  preceding  year  the  aggregate  of  the  tax  duplicate 
for  real  estate  and  personal  property  is  five  million  dollars  or 
less,  the  compensation  shall  be  seven  hundred  and  fifty  dol- 
lars ($750.00),  and  in  addition  thereto,  in  each  county  in 
which  such  aggregate  is  more  than  $5,000,000.00,  three  dol- 
lars on  each  full  $100,000.00  of  the  amount  of  such  duplicate 
in  excess  of  said  sum  of  $5,000,000.00.  But  in  counties  where 
ditch  work  is  carried  on  by  the  commissioners,  in  addition  to 
the  salary  hereinbefore  provided,  each  county  commissioner 
shall  receive  three  dollars  per  day  for  the  time  they  are  ac- 
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tually  employed  in  ditch  work,  the  total  amount  so  received  for 
such  ditch  work  not  to  exceed  the  sum  of  three  hundred  dol- 
lars in  any  one  year. 

The  compensation  herein  provided  shall  be  paid  in  equal 
monthly  installments  out  of  the  county  treasury  upon  the  war- 
rant of  the  county  auditor. 

Section  2.  The  compensation  provided  in  the  preceding: 
section  shall, be  in  full  pajnnent  of  all  services  rendered  as 
such  commissioner.  But  such  total  compensation  shall  not 
exceed  the  sum  of  $3,500.00.  per  annum." 

The  enactment  of  the  Smith  law  resulted  in  a  large  increase  in 
the  duplicates  in  the  various  counties  in  December,  1911,  which 
the  legislature  anticipated  in  June  of  that  year  when  it  passed 
amended  section  3001.  The  latter  made  December  20, 1911,  the  date 
to  be  taken  for  the  computation  on  the  duplicate ;  increased  the  com- 
pensation  in  counties  having  a  duplicate  of  five  million  dollars  or  less 
from  $750  to  $900;  added  the  provision  that  the  compensation  of 
each  county  commissioner  for  the  year  1912  and  each  year  there- 
after should  not  in  the  aggregate  exceed  115%  of  the  compensation 
paid  for  the  year  1911;  and  raised  the  maximum  provided  from 
$3500  to  $4000  per  year. 

Senate  Bill  No.  100  now  makes  the  duplicate  for  December, 
1909,  instead  of  for  December,  1911,  the  basis  of  calculation,  repeals 
the  limitation  of  $4006  and  declares  that  the  official  year  ending  on 
the  third  Monday  in  September,  1911,  shall  be  the  basis  for  calcula- 
tion. 

With  this  preliminary  statement  of  the  history  of  the  legisla- 
tion in  question,  I  shall  give  you  my  conclusions  as  to  the  meaning 
of  section  3001  as  it  now  stands. 

Those  to  whom  its  provisions  are  applicable  may  be  divided 
into  three  classes,  the  first  of  which  includes  commissioners  in  coun- 
ties where  the  tax  duplicate  for  1909  did  not  exceed  $5,000,000.  As 
to  these,  the  law  is  clear.    Their  compensation  is  fixed  at  $750. 

In  the  second  class  are  commissioners  of  counties  whose  tax 
duplicates  exceeded  $5,000,000  in  1909,  but  in  which  the  maximum 
allowances  of  $3500  or  $4000  had  not  been  reached.  Their  compen- 
sation is  to  be  determined  in  the  following  manner :  To  $750  add  $3 
for  each  full  $100,000  that  the  amount  of  the  duplicate  in  the  county 
in  question  in  December,  1909,  exceeds  $5,000,000;  then  take  the 
amount  paid  to  the  commissioners  of  such  county  for  the  oflSciaT 
year  ending  on  the  third  Monday  of  September,  1911,  multiply  it  by 
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1.15  and  compare  the  results  obtained  by  the  two  calculations.    The 
lesser  sum  is  the  amount  of  the  officers'  compensation. 

While  as  I  have  stated,  the  law  was  amended  in  June,  1911,  the 
new  provisions  could  not  aifect  the  salaries  of  the  conmiissioners 
then  in  office,  but  as  to  them  remained  in  abeyance  until  the  begin- 
ning of  the  next  term,  in  September,  1912.  Ohio  Constitution,  Art. 
II,  Sec.  20;  State  ex  rel.  v.  Raine,  Auditor,  49  0.  S.  580;  State  ex 
rel.  v.  Lewis,  15  N.  P.  (n.  s.)  582. 

The  serious  question  arises  in  the  interpretation  of  the  expres- 
sion "the  compensation  paid  to  each  county  commissioner  for  the 
year  1911."  Does  it  mean  the  salary  of  the  officer  prior  to  the  act 
of  June,  1911,  the  amount  provided  by  that  act,  or  an  amount  obtain- 
ed by  taking  one  rate  of  compensation  up  to  June,  1911,  and  the 
other  from  June  to  September? 

The  same  query  is  met  in  the  application  of  the  new  act  to 
the  compensation  of  commissioners  in  counties  where  the  maxi- 
mum of  $3500  was  drawn  in  1911.  As  I  have  already  stated,  the 
maximum  for  the  year  ending  September,  1911,  was  increased  in 
June  of  that  year  from  $3500  to  $4000.  We  are  to  take  the  115% 
of  the  "compensation  paid  for  this  official  year."  Shall  we  use 
$3500  or  $4000.  or  make  our  computation  pn  the  former  sum  from 
September  to  June,  and  on  the  larger  sum  from  June  to  Septem- 
ber? The  language  of  section  3001  is  not  susceptible  of  a  strictly 
literal  construction.  The  provision  that  each  commissioner  shall 
not  receive  in  a  later  year  more  than  115%  of  the  compensation 
paid  to  each  commissioner  for  the  official  year  •ending  on  the  third 
Monday  of  September,  1911,  does  not,  in  my  judgment,  require  the 
ascertainment  of  the  exact  amount  in  dollars  and  cents  drawn  by 
each  commissioner  in  1911.  For  instance,  by  reason  of  death  or 
resignation,  one  such  officer  may  have  drawn  less  than  his  col- 
leagues. On  the  other  hand,  while  the  change  in  the  maximum 
salary  provided  in  June,  1911,  could  not  be  effective  as  to  those  in 
office  at  that  time,  one  subsequently  appointed  to  fill  a  vacancy 
could  draw  the  increased  compensation.  State  ex  rel.  v.  Tanner, 
27  O.  C.  A.  385. 

Since  practically  all  the  commissioners  who  were  in  office  in 
1911  are  now  retired,  and  new  boards  have  been  elected,  it  could 
not  in  many  cases  be  determined  which  particular  member  of  a 
board  would  be  the  successor  to  the*  officer  whose  compensation  in 
1911  had  been  less  than  that  of  his  colleagues.    Therefore,  we  must, 
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in  my  judgment,  look  further  for  the  meaning  of  the  phrase  "com- 
pensation paid  to  each  county  commissioner/' 

We  have  a  case  (State  ex  rel.  v.  Lewis,  15  N.  P.  (n.  s.)  582) 
in  which  the  question  here  was  necessarily  passed  upon,  although 
apparently  not  discussed  by  the  court.  There  it  appeared  that  the. 
commissioners  of  Adams  County  had  been  paid  $750  for  the  year 
1911  but  in  1912  drew  $1131,  claiming  to  be  entitled  to  that  amount 
on  a  duplicate  of  $12,700,000  in  December,  1911.  The  court  held, 
however,  that  they  should  have  been  paid  but  115%  of  $750,  their 
salary  drawn  in  1911.  The  question  as  to  the  effect  of  the  change 
in  the  compensation  by  the  legislature  in  June,  1911,  was  in  that 
case  as  it  is  here.  The  court  could  have  taken  one  of  three  amounts 
for  his  multiplier  of  1.15  as  we  must  do  here.  He  found  the  proper 
sum  to  be  that  which  a  commissioner  in  office  at  the  time  of  the 
amendment  referred  to,  could  legally  draw.  If  we  ^are  to  follow 
the  reasoning  of  this  case  we  must  hold  that  the  officers  in  counties 
where  the  maximum  had  been  reached  are  to  receive  115%  of 
$3500  or  $4025 ;  in  the  counties  where  it  has  not,  but  whose  dupli- 
cates in  December,  1919,  exceed  $5,000,000,  they  are  to  have  115% 
of  what  was  drawn  in  1911  by  a  commissioner  serving  a  full  term. 
While  the  instant  question  was  not  discussed  in  that  case,  I  think 
it  fair  to  assume  that  it  must  have  been  considered,  and  should 
regard  that  decision  as  authoritative  here  and  follow  it.  The  case 
was  affirmed  by  the  Court  of  Appeals  .of  Adams  County,  and  my 
predecessor  gave  it  his  approval  in  Opinions  of  Attorney  General 
for  1918,  Vol.  1,  p.  198. 

It  has  been  ably  urged  that  $4000  instead  of  $3500  should  be 
used  in  determining  the  salaries  of  commissioners  in  those  coun- 
ties where  the  maximum  had  been  reached.  The  argument  is  that 
the  compensation  stood  at  $4000  when  the  official  year  closed  in 
September,  1911.  But  the  language  is  ''paid  to  each  county  com- 
missioner." The  most  that  any  such  officer  pould  have  received  for 
that  year  was  $3500.  ^  ^ ,  ^  i 

Ohio  Constitution  ,  Art.  II,  Sec.  20.  '  "      *    -*1 

True,  the  aggregate  salaries  of  a  commissioner  who  deceased 
after  June,  1911,  and  of  the  appointee  to  fill  the  vacancy  might 
exceed  $3500.  But  the  pasonent  to  neither  could  equal  that  sum. 
Therefore,  the  maximum  paid  to  any  commissioner  for  the  year 
1911  would  be  $3500.    Again,  it  is  well  settled  that  laws  providi|ig 
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for  the  compensation  of  public  officers  must  be  strictly  construed 
and  only  such  compensation  allowed  as  is  clearly  expressed. 

Debold  V.  Trustees,  7  O.  S.  237 ; 
Richardson  v.  State,  66  O.  S.  108 ; 
Thomley  v.  State,  81  O.  S.  108 ; 
State  ex  rel.  v.  Stone,  92  0.  S.  63 ; 
State  ex  rel.  v.  Kleimhoff er,  92  O.  S.  163 ; 
29  Cyc.  1226, 

Attention  is  called  to  section  57  of  the  Senate  Bill  No.  100 
which  allows  additional  compensation  for  time  given  to  improve- 
ments.   Its  provisions  are: 

"In  addition  to  the  regular  salary  provided  by  law  for  the 
county  commissioners,  each  county  commissioner  shall  receive 
five  dollars  per  day  for  each  day  he  is  actually  engaged  on  im- 
provements under,  this  act,  but  in  no  case  shall  any  commis- 
sioner receive  an  aggregate  of  more  than  twenty-five  dollars 
for  services  on  one  improvement,  nor  shall  they  receive  pay 
for  two  separate  improvements  on  the  same  day  .  Such 
amounts  shall  be  paid  by  warrants  issued  by  the  county  audi- 
tor upon  the  county  treasurer,  upon  the  filing  in  his  office  of 
an  itemized  statement  by  the  commissioner  of  such  service; 
provided,  however,  that  the  aggregate  compensation  paid  a 
county  commissioner  under  this  section  for  said  service  shall 
not  exceed  in  one  year  five  hundred  dollars." 

I  am  aware  that  views  different  from  those  expressed  above 
have  been  entertained  by  attorneys  for  whose  ability  and  judg- 
ment I  have  the  greatest  respect.  The  questions  raised  are  not 
free  from  difficulty.  But  it  is  my  duty  as  I  comprehend  it,  to  deter- 
mine what  the  law  is  from  decisions  as  well  as  statutes,  and  to 
recognize  the  authority  of  a  decision  unless  clearly  contrary  to 
reason  or  other  authority. 

My  conclusions  therefore  are  that: 

(1)  Under  the  provisions  of  Senate  Bill  No.  100  passed  June, 
19,1919,  commissioners  in  counties  having  an  aggregate  tax  dupli- 
cate of  $5,000,000  or  less  are  entitled  to  an  annual  compensation 
of  $750;  those  in  counties  where  the  maximum  of  $3500  could  be 
drawn  by  officers  serving  for  the  full  official  year  ending  on  the 
third  Monday  of  September,  1911,  to  an  annual  compensation  of 
$4025;  and  those  in  other  counties  to  an  annual  compensation  of 
$750,  plus  $3  for  every  full  one  hundred  thousand  dollars  of  the 
•excess  of  the  aggregate  tax  duplicate  in  December,  1909,  in  such 
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respective  counties  over  $5,000,000;  but  not  to  exceed  115%  of 
the  amount  which  could  be  drawn  annually  in  such  respective 
counties  by  county  commissioners  serving  for  the  full  official  year 
ending  on  the  third  Monday  of  September,  1911. 

(2)  In  addition  to  the  above  compensation,  each  county  com- 
missioner is  entitled  to  $5  per  day  for  each  day  he  is  actually  en- 
gaged on  improvements  under  said  act,  but  not  more  than  $25  for 
services  on  one  improvement,  nor  for^ervices  on  two  separate  im- 
provements on  the  same  day ;  but  the  aggregate  of  such  compensa- 
tion "f or  time  during  which  he  is  engaged  in  improvements  shall 
not  exceed  $500  in  any  one  year. 

There  is  No  Provision  in  Our  Laws  Whereby  Incorporators  Are 
Authorized  to  Amend  Articles  of  Incorporations,  Either  Before 
or  After  Organization.  Amendments  Must  Be  Signed  By  the 
President  and  Secretapr.  and  Not  By  the  Incorporators. — ^A 
Mutual  Protective  Association  Must,  Under  the  Provisions  of 
Section  9593,  General  Code,  Pay  All  Losses  By  Assessments 
Upon  All  the  Members,  Except  as  Therein  Expressly  Provided. 


No.  629— (Opinion  Dated  September  13,  1919.) 

Hon.  Harvey.  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:  Your  communication  of  August  19,  1919,  with 
which  you  transmitted  a  copy  of  an  amendment  to  the  articles 

4 

of  incorporation  of  the  Hobart  Insurance  Association,  with  a  cer- 
tificate thereto  attached,  and  requesting  my  approval  of  these 
papers  both  to  form  and  substance,  was  duly  received. 

These  papers,  together  with  the  record  in  your  office,  dis- 
close that  the  Hobart  Insurance  Association  is  a  mutual  protec- 
tive association  incorporated  without  capital  stock  under  author- 
ity of  Sections  9593  et  seq.  G.  C. 

There  being  no  special  provision  governing  amendments  to  the 
articles  of  incorporation  of  such  associations,  the  proposed  amend- 
ment and  certificate  must  be  tested  under  the  general  corporation 
statutes,'  viz..  Sections  8719-8723  G.  C.  See  also  Section  8737 
<}.  C. 

Section  8719  G.  C,  so  far  as  pertinent  to  the  present  inquiry, 

provides  that  a  domestic  corporation  may  amend  its  articles  of 

incorporation : 

"3.  So  as  to  modify,  enlarge  or  diminish  the  objects  or 
purposes  for  which  it  was  formed;  but  not  substantially  to 
change  the  purpose  of  its  original  organization. 
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"4.  So  as  to  *  *  *  add  to  the  articles  anythingf  omitted 
from,  or  which  lawfully  might  have  been  provided  for  original- 
ly, or  to  take  out  of  the  articles  any  unnecessary  provisions 
or  provisions  which  might  lawfully  have  been  omitted  from 
them  originally." 

The  procedure  to  be  followed  in  perfecting  the  amendment  is 
specifically  set  forth  in  Sections  8720  et  seq.  G.  C. 
Section  8720  G.  C.  provides: 

"Amendments  to  articles  of  incorporation  may  be  made 
at  any  meeting  of  the  members  or  stockholders  thereof,  of 
which,  and  of  the  business  to  come  before  it,  thirty  days'  no- 
tice has  been  given  by  a  majority  of  the  directors  or  trustees, 
in  a  newspaper  published  and  of  general  circulation  in  the 
county  where  the  company's  principal  place  of  business  is  lo- 
cated, and  by  a  vote  of  the  owners  of  at  least  three-fifths  of  its 
capital  stock  then  subscribed,  if  it  has  a  capital  stock,  or  if 
not,  by  a  vote  of  at  least  three-fifths  of  its  members/' 

When  the  amendment  has  been  adopted  in  the  manner  above 
provided  a  certified  copy  thereof,  signed  "by  the  president  and 
secretary  of  the  corporation,"  must  be  recorded  in  the  oflice  of  the 
secretary  of  state.    See  Section  8721  G.  C. 

The  certificate  of  amendment  proposed  to  be  filed  by  the 
Hobart  Insurance  Association  discloses  on  its  face  that  the  ar- 
ticles of  incorporation  have  not  been  amended  in  the  manner  pre- 
scribed by  Section  8720  G.  C,  in  that  the  alleged  amendment  was 
adopted  by  the  votes  of  the  incorporators,  instead  of  by  the  votes 
of  at  least  three-fifths  of  the  company's  members,  as  the  statute 
requires.  There  is  no  provision  in  our  laws  whereby  incorpor- 
ators are  authorized  to  amend  articles  of  incorporation,  either 
before  or  after  organization. 

It  is  also  proposed  that  the  certificate  of  amendment  shall 
be  signed  by  each  incorporator,  instead  of  by  the  president  and 
secretary  of  the  company,  as  the  law  requires.  See  Section  8721 
G.  C. 

Another  question  arises  which  goes  to  the  merits  of  the  pro- 
I>osed  amendment,  viz:  whether  a  mutual  protective  association 
can  classi|;fy  its  risks  and  members  so  as  to  assess  the  amount  of 
a  loss  arising  from  one  class  of  risks  upon  those  members  only 
holding  policies  covering  the  particular  risks  involved,  thus  ex- 
empting from  assessment  the  other  members  whose  policies 
cover  other  classes  of  risks.  In  other  words,  and  for  example, 
under  the  provisions  of  the  proposed  amendment,  wheneva*  a 
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loss  is  caused  by  fire,  lightning  or  explosion  from  gas,  an  assess- 
ment to  cover  the  loss  can  only  be  made  upon  the  members  carry- 
ing insurance  covering  the  risks  specified,  and  not  upon  those 
members  who  carry  insurance  against  loss  by  cyclones,  tornadoes, 
wind  storms  and  hail  storms.  Such  classification,  in  my  opinion, 
is  out  of  harmony  with  the  statutes?  under  which  the  company 
is  incorporated,  and  is  unauthorized. 

Section  9593  G.  C.  clearly  provides  that  persons  possessing 
certain  qualifications  may  associate  themselves  together  as  a 
mutual  protective  association  for  the  purpose  of  insuring  "each 
other''  against  Iqss  by  fire,  etc.,  and  assess  upon  and  collect  from 
"each  other"  such  sums  of  money  as  may  be  necessary  to  pay 
losses  to  "any  member."    It  is  also  provided  that: 

"The  assessment  and  collection  of  such  sums  of  money 
shall  be  regulated  by  the  constitution  and  by-laws  of  the  asso- 
ciation, which  shall  require  such  assessments  to  be  made  di- 
rectly and  specifically  upon  the  members  and  to  be  paid  di- 
rectly and  specifically  by  them  and  not  out  of  any  fund  de- 
posited with  the  association  or  other  trustee  in  anticipation  of 
"  assessments  or  in  any  other  manner  except  that  any  such  as- 
sociation may  borrow  money  for  the  payment  of  losses  and  ex- 
penses, such  loans  not  to  be  made  for  a  longer  period  than  the 
collection  of  their  next  assessment ;  and  such  association  may 
also  accumulate  a  surplus  from  its  assessments  not  exceeding 
two  dollars  on  each  one  thousand  dollars  of  insurance  in  force, 
such  surplus  to  be  used  in  paying  losses  and  expenses  that  may 
occur,  etc." 

The  foregoing  statutes,  in  my  opinion,  require  that  the 
amount  of  each  loss,  no  matter  from  what  cause,  shall  be  directly 
and  specifically  assessed  upon  and  paid  by  all  the  members,  "and 
not  *  *  *  in  any  other  manner,"  except  as  therein  other- 
wise expressly  authorized,  viz:  with  borrowed  money,  or  from 
the  association's  accumulated  surplus.   See  also  Section  9594  G.  C. 

Under  the  laws  of  some  states  mutual  companies  appear  to 
he  empowered  to  divide  their  risks  into  classes,  and  in  case  of 
a  loss,  to  assess  only  those  members  within  the  particular  class 
to  which  the  loss  belongs,  etc.,  subject,  however,  to  the  limitation 
that  if  the  necessity  arises,  all  the  members  shall  be  subject  to 
assessment.  Such  division  or  classification,  to  be  sustained, 
must  not  in  any  case  be  opposed  to  the  policy  and  provisions  of 
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the  statute  under  which  the  association  is  incorporated.  The  de;- 
cisions  on  the  subject  are  referred  to  in  3  Joyce,  Insurance,  Sec. 
1298,  and  summed  up  as  follows: 

'The  conclusion  from  these  decisions  is,  that  the  com- 
pany's right  to  divide  its  risks  into  classes  and  to  base  its  as- 
sessments upon  such  division  must  be  governed  by  the  law  un- 
der and  by  virtue  of  which  it  is  created  and  exists,  and  that  it 
may  be  empowered  to  regulate  these  matters  by  its  charter 
and  by-laws  not  inconsistent  with  express  statutory  provisions, 
mandatory  or  prohibitory  in  their  nature,  etc." 


SUPREME  COURT 


Yee  Bow  v.  The  City  of  Cleveland  et  al. 

Municipal  Corporations — Ordinance  Regulating  Laundries— Classifi- 
cation Not  Uinreasonable  or  Discriminatory,  When — ^Police  Power 
•^Ordinance  Not  Invalid  Because  Operation  Limited,  When — 
Legislative  or  Judicial  Power  Not  Delegated  to  Administrative 
OflScer,  When — Constitutional  Law. 

1.  In  the  regulation  of  laundries,  a  city  ordinance  defining  a  public  laundry  to 

be  any  premises,  etc.,  used  for  the  purpose  of  laundering  certain  washable 
articles  **for  thirty  or  more  owners  of  such  articles  per  week,  and  for  pay," 
is  not  unreasonable  nor  discriminatory.  The  basis  of  classification  therein 
employed  is  natural  and  reasonable,  and  the  provisions  of  the  ordinance 
operate  uniformly  upon  the  class  therein  named. 

2.  When  a  city  has  the  right,  under  its  police  power,  to  impose  regulations  upon 

a  business,  the  validity  of  an  ordinance  cannot  be  attacked  merely  because 
its  scope  was  not  extended  to  cover  the  entire  field  of  possible  abuses  which 
such  ordinance  seeks  to  prevent. 

3.  An  ordinance  imposing  on  an  administrative  officer,  as  a  prerequisite  to  the 

issuance  of  a  -license,  the  duties  of  ascertaining  whether  sanitary  and 
drainage  arrangements  are  sufficient  to  protect  the  public  health  and 
whether  "adequate  ventilation"  and  "adequate  plumbing  and  drainage 
facilities"  are  provided  on  the  premises,  does  not  confer  arbitrary  legis- 
lative or  judicial  powers  upon  such  officer  in  a  constitutional  sense.  If  his 
conduct  should  prove  to  be  arbitrary  or  palpably  unwarranted,  resort  may 
be  had  to  the  courts. 

4.  The  provisions  of  the  ordinance  referred  to  in  propositions  one  and  three 

herein  violate  neither  the  state  nor  the  federal  constitution. 


(No.  16106— Decided  March  11,  1919.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga  county. 

Plaintiff  in  error  filed  his  petition  in  the  court  of  common  pleas 
of  Cuyahoga  county  seeking  an  injunction  to  restrain  the  enforce- 
ment of  a  city  ordinance.  Thia  ordinance  provided  for  the  regu- 
lation of  the  public  laundry  business  in  the  city  by  means  of  in- 
spection and  license.    Section  one  of  the  ordinance  is  as  follows : 

"Section  1.  Definition — Any  building,  structure,  place,  prem- 
ises or  establishment,  which  is  used  for  the  purpose  of  laundering 
wearing  apparel,  table  or  bed  linen,  curtains,  rugs,  towels,  or  any 
or  all  of  said  articles  for  thirty  or  more  owners  of  such  articles  per 
week,  and  for  pay,  regulated  either  by  a  flat-rate,  piece  price,  or  by 
weight,  shall  be  deemed  a  public  laundry  for  the  purpose  of  this 
ordinance." 

Other  sections  of  the  ordinance  provide  that  public  laundries 
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cannot  be  maintained  or  operated  without  a  license  from  the  com- 
missioner of  assessments  and  licenses,  to  whom  applications  were 
required  to  be  made.  These  applications  were  then  transmitted  to 
the  health  commissioner  of  the  city  for  investigation  and  report. 
Thereupon  the  health  commissioner  was  required  to  make  an  ex- 
amination of  the  premises  for  the  purpose  of  ascertaining  whether 
the  location,  construction  and  ventilation  of  such  laundries,  and 
the  sanitary  and  drainage  arrangements  thereof,  were  '"sufficient  to 
properly  protect  the  public  health,  and  the  health  of  the  persons  to 
be  employed  in  such  proposed  laundry."  Among  other  require- 
ments provided  for  in  said  ordinance  was  the  requirement  that  '"All 
rooms  used  in  connection  with  such  laundry  shall  be  provided  with 
adequate  ventilation  by  means  of  windows,  air-shafts,  air-ducts  or 
other  mechanical  apparatus,  if  needed,  so  as  at  all  times  to  insure  a 
free  circulation  of  fresh  air  in  such  laundry." 

Provisions  were  also  made  whereby  any  person  aggrieved  by 
any  finding  or  order  of  the  commissioner  of  assessments  and 
licenses,  or  the  commissioner  of  health,  should  have  the  right  of  ap- 
peal to  a  boKrd  of  appeals,  composed  of  the  mayor,  director  of  law 
and  director  of  public  safety.  A  violation  of  any  of  the  provisions 
of  the  ordinance  is  made  a  misdemeanor. 

In  his  petition  plaintiff  urged  that  the  ordinance  was  in  viola- 
tion of  the  state  and  federal  constitutions,  was  an  unconstitutional 
interference  with  his  business,  and  asked  the  court  to  restrain  the 
defendants  from  enforcing  the  ordinance. 

A  general  demurrer  was  filed  in  the  court  of  common  pleas, 
which  was  sustained.  Plaintiff  perfected  his  appeal  to  the  court  of 
appeals,  which  sustained  the  judgment  of  the  lower  court.  Error 
is  now  prosecuted  to  this  court. 

Messrs.  Boyd,  Cannon,  Brooks  &  Wickham  and  Mr.  John  J. 
Sullivan,  for  plaintiff  in  error. 

Mr.  W.  S.  FitzGerald,  director  of  law,  and  Mr.  Alfred  Clum, 
assistant  city  solicitor,  for  defendants  in  error. 

Jones,  J.  The  argument  attacking  the  constitutionality  of  this 
ordinance  is  based  upon  two  grounds:  (1)  That  it  was  class  legis- 
lation of  unequal  operation  and  discriminatory  in  character;  (2) 
That  the  ordinance  delegated  to  an  administrative  officer  of  the 
city  legislative  and  judicial  powers. 

It  is  conceded  that  the  city  in  the  reasonable  exercise  of  its 
police  power  had  the  right  to  regulate  public  laundries  as  a  measure 
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of  public  safety  and  for  the  protection  of  the  health  of  employes 
and  of  the  public.  The  first  ground  of  attack  is  urged  for  the  rea- 
son that  section  one  of  the  ordinance  is  arbitrary,  unreasonable  and 
amounts  to  a  discrimination  between  persons  doing  the  same  busi- 
ness, in  that  the  ordinance  is  made  applicable  only  to  those  launder- 
ing articles  for  thirty  or  more  owners  of  such  articles  per  week, 
and  for  pay.  Diversity  of  patrons  was  the  basis  adopted  by  the 
legislative  policy  of  the  city  in  making  this  classification.  Con- 
cededly  the  city  had  the  right  to  enlarge  or  lessen  the  scope  of  this 
classification  and  apply  it  to  hotels  doing  a  considerable  business; 
but  the  court  is  not  warranted  in  substituting  its  own  judgment  as 
to  the  scope  of  classification  unless  the  latter  clearly  appears  to  be 
unwarranted  and  unreasonable.  Conceding  that  the  city  had  in  the 
exercise  of  its  police  power,  the  right  to  impose  regulations  that 
were  necessary  for  the  protection  of  the  public .  health,  the  ordi- 
nance does  not  become  invalid  because  it  does  not  cover  the  whole 
field  of  possible  abuse.  (Hall,  Supt.  of  Banks  v.  Geiger-Jones  Co., 
242  U.  S.,  539.)  The  provisions  of  the  ordinance  in  question  are 
not  an  unreasonable  exercise  of  the  police  power,  are  not  discrim- 
inatory, but  operate  uniformly  and  geographically  upon  the  class 
stipulated  in  the  ordinance,  and  this  case  is  therefore  distinguish- 
able from  the  Ohio  cases  relied  upon  by  the  plaintiff  in  error. 

The  constitutional  validity  of  the  ordinance  is  also  attacked  for 
the  reason  that  the  same  grants  to  An  administrative  officer  arbi-* 
trary  legislative  and  judicial  powers,  and  this  because  it  imposes 
upon  the  health  commissioner,  as  a  prerequisite  to  the  issuance  of 
a  license,  the  duty  of  ascertaining  whether  the  sanitary  and  drain- 
age arrangements  are  sufficient  to  protect  the  public  health  and 
whether  ^'adequate  ventilation'*  and  ^'adequate  plumbing  and  drain- 
age facilities''  have  been  provided.  It  is  claimed  that  these  features 
of  the  ordinance  are  left  to  the  arbitrary  judgment  of  an  adminis- 
trative officer,  and  that  no  fixed  standard  has  been  provided  as  a 
guide  for  official  action  and  for  the  information  due  those  operating 
public  laundries. 

It  is  now  generally  held  that  quasi- judicial  duties  and  adminis- 
trative functions  may  be  imposed  upon  administrative  officers  for 
the  purpose  of  ascertaining  the  conditions  under  which  the  law  or 
ordinance  .becomes  effective.  It  will  not  be  presumed  that  the 
action  of  the  administrative  officer  will  be  either  arbitrary  or  un- 
warranted. Should  it  so  prove  to  be,  the  aggrieved  person  would 
have  the  right  to  relief  through  the  courts.    But  it  is  said  that  the 
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ordinance  has  fixed  no  standard  for  official  guidance,  but  has  left 
the  sanitary  arrangements  and  ventilation  of  each  public  laundry 
to  the  untrammeled  judgment  of  the  health  commissioner  for  de- 
termination whether  such  are  sufficient  and  adequate.  It  is  exceed- 
ingly doubtful  whether  a  fixed  standard  could  be  adopted  by  the  city 
in  its  regulation  of  those  features.  What  would  prove  to  be  suffi- 
cient and  adequate  in  one  public  laundry  might  be  entirely  insuffi- 
cient and  inadequate  in  another.  And  any  attempt  to  provide  by 
law  for  the  multitudinous  details  defining  ^hat  would  be  sufficient 
and  adequate  measures  of  regulation,  applicable  to  each  and  every 
laundry  falling  within  the  class  mentioned,  would  seriously  tax 
legislative  ingenuity.  But  it  is  now  generally  held  that  discretion- 
ary powers  may  be  lodged  in  administrative  officers  to  determine 
whether  the  terms  of  a  law  or  ordinance  of  this  character  have  been 
complied  with,  and  that  such  "terms  like  other  general  terms  get 
precision  from  the  sense  and  experience  of  men."  That  there  is 
ample  support  for  this  principle  is  furnished  by  the  two  following 
federal  cases,  originating  in  this  state,  wherein  practically  every 
question  here  made  was  decided:  Mutual  Film  Corporation  v.  In- 
dustrial Commission  of  Ohio,  236  U.  S.,  230,  and  Hall,  Supt.  of 
Banks,  v.  Geiger-Jones  Co.,  242  U.  S.,  539.  In  the  first-named  case 
the  legislature  left  to  the  judgment  and  discretion  of  a  board  of 
censors  the  approval  of  such  films  only  as  the  board  might  find  to  be 
"moral,  educational  or  amusing  and  harmless  in  character"'  In  the 
secohd  case  the  legislative  act  required  the  executive  officer,  as  a 
condition  of  a  license,  to  be  satisfied  of  the  good  or  bad  business 
repute  of  the  applicant  for  a  license.  Both  acts  were  sustained  by 
the  supreme  court  of  the  United  States.  The  principles  involved  in 
those  cases  are  similar  to  the  ones  here  in  controversy.  Like  ques- 
tions were  involved  and  decided  m  favor  of  these  legislative  powers 
in  the  following  cases :  Gundling  v.  Chicago,  177  U.  S.,  183 ;  Red 
"C"  Oil  Manufacturing  Co.  v.  Board  of  Agriculture  of  N.  C,  222 
U.  S.,  380,  and  People  of  State  of  N.  Y.,  ex  rel.  Ldegerman,  v.  Van 
de  Carr,  Warden,  199  U.  S.  552. 

We,  therefore,  hold  that  the  features  of  the  ordinance  com- 
plained of  violated  neither  the  state  nor  the  ftederal  constitution. 
The  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Matthias,  Johnson,  Donahue,  Wanamaker  and 
Robinson,  JJ.,  concur.  ''^ 
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NEW    CORPORATIONS 

William  Feather  Co.,  Cleveland, 
$45,000.  Clinton  DeWitt,  Charles  D. 
Simmons,  M.  B.  Vilas,  C.  B.  Bayly,  M. 
C.  Haugh,  H.  Rothenberg. 

Fairfield  Canning  Co.,  Chillicothe, 
$1,000.  W.  J.  Sears,  C.  H.  Sears,  Geo. 
J.  Wrinlogel,  A.  H.  Schmuelling,  John 
A.  Poland. 

Girard  Realty  Co.,  Glrard,  $10,000. 
George  A.  Sa^se,  Mary  M.  Saxe,  Evan 
James,  John  Powell,  Samuel  James. 

Mineral  Bath  Sanatorium  Co.,  Co- 
lumbus, $25,000.  W.  R.  Cory,  Mary 
W.  Cory,  C.  J.  Young,  Robert  C.  By- 
ers,  C.  E.  Ferree. 

Columbus  Plow  Mfg.  Co.,  Columbus, 
$25,000.  B.  F.  Smith,  George  F.  Moo- 
ney,  W.  W.  Smith.  A.  M.  Smith,  W.  H. 
Jones. 

Massillon  Refractories  Co.,  Massil- 
Ion,  $^0,000.  W.  E.  N.  Hemperly,  M. 
P.  Li.  Kirchhofer,  €.  M.  Leonard,  M. 
E.  Storrie,  I.  M.  Bessler. 

Lemoyne  Farmers'  Elevator  Co., 
I^moyne,  $30,000.  E.  G.  Baker,  J.  L. 
Herman,  J.  W.  Turry,  Charles  Ober- 
myer.  Hones  Brlngman.  J.  F.  Recker. 

Buckeye  Rubber  Products  Co..  Wil- 
loughby,  $1,250.  L.  E.  Kerber.  Ed- 
nnmd  J.  Grlese,  Z.  B.  Sawyer,  R.  B. 
Washburn,  Albert  Towl. 

Hughes  Granite  Co.,  Clyde,  $150,000. 
W.  E.  Hughes.  Frank  W.  Hall,  Homer 
Metzger,  J.  W.  Flickinger,  Albert  A. 
Wott. 

Heister  Center-Green  Co.,  Cleve- 
land, $40,000.  J.  M.  Berne,  B.  D. 
Gordon.  A.  J.  Schanfarber,  E.  L.  Muel- 
ler. J.  M.  Ulmer.     (Real  estate.) 

Contractoifs*  Production  Co..  Co- 
Imbus.  $150,000.  H.  S.  Atkinson.  E.  F. 
Kinnear,,  O.  S.  Edmiston,  R.  C.  Watts, 
Forrest  F.  Smith. 

H.  A.  Brewer  Co.,  Cleveland,  $10,- 
000.  H.  A.  Brewer.  R.  E.  Lawrence. 
H.  M.  Kodet,  R.  E.  Williams,  B'.  J. 
Guthery.     (Excavating  and   teaming.) 

Crystal  Restaurant  and  Confection- 
ery Co..  Akron,  $10,000.  George  N. 
Serris,  John  Serris.  Nick  G.  Serris, 
Gust  N.  Serris.  Gust  A.  Serris. 

Clover  Meadow  Trucking  Co.,  Cleve- 
land. $10,000.  John  A.  Elden.  C.  M. 
Thomas.  Milton  M.  Whitelaw,  Frank 
E.  Bubna,  G.  Winter. 


Brookside-Highlands  Realty  Co., 
Cleveland,  $50,000.  H.  A.  Kangesser, 
A.  M.  Greening,  G.  M.  Blauman,  M.  S. 
Robinson,  M.  Halstead. 

Bulkley  Building  Co.,  Cleveland,  $2,- 
500,000.  Robert  J.  Bulkley,  R.  H.  Jam- 
ison, I.  W.  Sharp,  J.  H.  Kellogg,  Wm. 
R.  Daley. 

Toledo  Shower  Co.,  Toledo,  $25,000. 
George  E.  Treese,  Grant  W.  Speer, 
James  Davidson,  Herbert  J.  Smith, 
Joseph  S.  Banta. 

Morris  W.  Kline  Co.,  Cleveland,  $5,- 
000.  Herman  H.  Felsman,  G.  W.  Pop- 
pleton.  M.  Garber,  A.  Goldman,  C.  E. 
Mellen.     (Insurance.) 

Master  Prodtictions  Co.,  Cleveland, 
$10,000.  L  Grohs,  Leon  D.  Netter,  P. 
Kuderle,  S.  I.  Powell,  M.  L.  Harring- 
ton.    (Photo  plays.) 

Dayton  Securities  Co.,  Dayton.  $1,- 
000,000.  Robert  E.  Cowden,  Ralph  E. 
DeWeese,  Amor  P.  Smith,  Russell  Mc- 
Gee,  Russell  R.  Sheibenberger. 

Independent  Brick  and  Tile  Co., 
Cleveland,  $100,000.  Herbert  F.  Geist, 
Lola  Koonce.  Ezra  Brudno.  William  H. 
Thomas,  Barnett  Grossman. 

Ampt  Ink  Co.,  Cincinnati,  $110,000. 
Charles  F.  Ampt,  Louis  Wilson,  John 
Hall.  Ruth  Johnson.  A.  L.  Quill. 

Realty  Holding  Co.,  Akron,  $10,000 
Adam  J.  Guth.  W.  F.  Wotring,  H.  H 
McFerren,  John  A.  Brittain,  R.  F 
Hamlin. 

Levine  Furniture  Co.,  Cincinnati 
$15,000.  Moses  Levine,  Julius  H 
Okrent.  Julius  R.  Samuels,  Nan  C 
Kelly,  EiVelyn  A.  Carroll. 

Fairmount  Pharmacy  Co.,  Cleve 
land.  $25,000.  Wallace  I.  Knight.  F 
M.  Snyder.  A.  H.  Heady,  R.  R.  Moffett 
S.  D.  Baggott. 

Ohio  Utilities  Engineering  Co. 
Springfield,  $10,000.  W.  P.  Whitting 
ton,  H.  E.  Fishbough.  A.  C.  Taylor,  R 
C.  Reynolds,  G.  H.  Brooks. 

G.  M.  Ott  Manufacturing  Co.,  Cleve 
land,  $10,000.     R.  C.  Hyre,  Raymond 
E.  Hyre.  William  Davis,  Geo.  H.  Bill 
man,      C.     W.    Toland.     (Advertising 
and  stationery  novelties.) 

Ar-Bu  Laboratories  Co..  Cleveland, 
$10,000.  John  W.  Trommetter.  Wil- 
liam L  Derr.  Frank  J.  Saefkow,  Hal 
E.  Behm,  Arthur  F.  Busch. 
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Rosemont  Realty  Co.,  Akron,  $10,- 
000.  B.  A.  Polsky,  Louis  Loeb,  Jerome 
Dauby,  J.  Harry  Wiener,  Samuel  M. 
Levy. 

Sanitary  Service  &  Shaveterla  tCo., 
Akron,  $100,000.  Willis  Cannan,  Har- 
rold  B.  Reed,  Carrie  Golding,  Elzie  L. 
Bechtel,  Leonard  H.  Dille. 

Sampllner  Realty  Co.,  Cleveland, 
$50,000.  C.  D.  Reich,  G.  W.  Poppleton, 
M.  Garber,  A.  Goldntan,  H.  H.  Pels- 
man. 

U.  S.  Iron  &  Metal  Co.,  Toledo,  $25,- 
000.  Joe  Levick,  Max  Himelstein, 
Sam  Kasle,  Joe  Kasle,  Thomas  ,  R. 
Manton. 

Columbiana  Realty  Co.,  Columbiana, 
$15,000.  W.  B.  Read,  E.  W.  Powers, 
John  Koch,  Sr.,  Harry  Bookwalter,  D. 
W.  Benninghoff.         ' 

Co]«umbus  Commercial  Exchange 
Co.,  Columbus,  $5,000.  F.  R.  Shep- 
herd, F.  J.  Miller,  Willard  Miller,  Mae 
Maher,  Laura  Evans. 

Guernsey  Valley  Transportation 
Co.,  Byesville,  $10,000.  George  Mc- 
Laughlin, Ray  Hutton,  Edra  W.  Con- 
ner, T.  W.  Hutton,  S.  W.  Conner. 

Triangle  Auto  Wheel  Co.,  Dayton, 
$25,000.  Clarence  E.  Brown,  Samuel 
L.  Finn,  Frank  S.  Breene,  Martin 
Bloch,  Emma  Schellenbach. 

Knickerbocker  Co.,  Cleveland.  $50,- 
000.  C.  A.  Alexander,  M.  I.  Buelow, 
Q.  H.  FIndley,  I,  M.  McDonough,  John 
H.  Schultz. 

Bloom-Margolies  Building  Co.,  Can- 
ton, $50,000.  Wendell  Herbruck.  G. 
B.  Kellogg,  W.  Frey,  Frank  B.  Mel- 
chior,  A.  R.  Ackerman. 

Columbia  Graphite  Co.,  Columbus, 
$300,000.  Charles  W.  Woodruff,  Rob- 
ert H.  Pausch,  Paul  H.  Horst,  Henry 

E.  Passmore,  C.  E.  Bartram. 

The  W.  S.  B.  Trucking  Company 
J250.000.  Cleveland,  $250,000.  Charles 
W.  Pattlson,  E.  B.  Comyns,  E.  Brown 
Max  Marmorstein,  A.  D.  Bender. 

Indian  Run  Petroleum  and  Gas  Co. 
Columbus,  $100,000.     W.  S.  Lauffer.  C 

F.  Mllllken,  James  J.  McNamara,  Ed 
gar  Ervin,  A.  L.  Grady. 

f>ake  Brie  Steel  &  Wire  Co.,  Cleve 
land.  $225,000.     George  Q.  Keeley,   C 

A.  Byrne,    H.   M.   Bernhardt,     E.     P 
Strong,  A.  M.  Kelley. 

Ohio  Seamless  Tube  Employes'  Sup 
ply  Co.,  Shelby,  $50,000.  C.  R.  Brtck 
er,  E.  L.  Eckis,  I,  B.  Bkker,  Ed.  White 

B.  V.  Hollenbaugh,  G.  B.  Hackett,  C.  C 
Allen,  W.  K.  Glasgow,  L.  D.  Earl. 


Murray-Bryan  Co.,  Akron,  $10,(M)0. 
D.  W.  Maxon,  C.  G.  Wise,  W.  E.  Young, 
R.  I.  Moore,  E.  J.  Larson. 

Eastern  Torpedo  of  Ohio  Co.,  Tole- 
do, $300,000.  Walter  H.  Jeffrey,  E.  C. 
BMwards,  Ira  C.  Taber,  John  E.  Dan- 
iells,  Harry  Collins. 

Davis  Plumbing  Co.,  Springfield, 
$10,00.  Stephan  A.  Davis,  James  B. 
Turner,  Kenneth  J.  Hanlon,  Raymond 
F.  Gibbons,  Ferdinand  E.  Davis. 

La  Mame  Motor  Car  Co.,  Cleveland, 
$10,000.  M.  S.  Farmer,  Jr.,  Guy  W. 
House,  Robert  J.  Crampton,  P.  S. 
Crampton,  Ellen  L.  Squire. 

Manton  Realty  Co.,  Cleveland,  $10.- 
000.  Frank  W.  Bmslie,  E.  G.  Feld- 
steen,  Arthur  H.  Kerman,  John  Mohr, 
Frank  Zinner. 

Cincinnati  Aircraft  Co.,  Cincinnati, 
$10,000.  C.  E.  Lay,  S.  A.  Headley,  A. 
J.  Fritz,  Russell  J.  Clark,  Oscar  Cha- 
ncy. 

The  Glidden  Stores  Co..  Cleveland, 
$50,000.  H.  B.  McGraw,  M.  C.  Russ, 
D.  P.  Randyside,  D.  W.  Myers,  L.  B. 
Williams. 

The  American  Aircraft  Co.,  Dayton, 
$150,000.  Dean  Smith,  E.  A.  Giroux, 
R.  G.  Corwin,  I.  E.  Tyler,  T.  M.  Hug- 
gins. 

The  Automotive  Equipment  Co.,  To- 
ledo, $10,000.  W".  G.  Kirkbride,  J.  M. 
McCflbe.  Ivo  J.  Flory,  Charles  Roth- 
ert,  M.  G.  Bossel. 

The  Clague  Road  Homes  Co.,  Cleve- 
land, $100,000.  J.  A.  Smith,  J.  W. 
Smith,  R.  W.  Jeremiah,  D.  M.  Yarger, 
D.  M.  Turner. 

The  Louis  Abrams  Co.,  Cleveland. 
SIO.OOO.  Louis  Abrams,  Celia  Abrams. 
Robb  O.  Bartholomew,  Maurice  B. 
Abrams.  Pearl  Abrams. 

The  Reserve  Coal  Mining  Co.,  Cleve- 
land. $15,000.  H.  B.  Pfunder,  M.  F. 
Crowe,  Louis  Dayeric.  Andy  Martin- 
check.  Chas.  Fait. 

Breen-Thomas  Co..  Akron.  $10,000. 
Harry  M.  Breen.  T.  R.  Thomas.  L.  L. 
King,  V.  H.  Blount.  K.  V.  Grow. 

K.  &  W.  Iron  Construction  Co.. 
Cleveland.  $10,000.  Arnold  L.  Stem. 
T..  H.  Wilk.  David  Krauae,  MoUie 
Wilk,  Erma  Stern. 

Interstate  Aluminum  Co..  Canton, 
$25,000.  Theodore  M.  Dubs,  J.  W.  Fen- 
stermaker.  P.  M.  Barnard,  W.  M.  Doo- 
llttle.  Robert  Bfing^r. 

Nein  Bros.  Development  Co .  Mid- 
dletown,  $100,000.  John  F.  Nein.  Ed- 
ward H.  Nein.  S.  H.  Kitchen,  Elizabeth 
M.  Nein.  R.  C.  Vandeveer. 
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Johnsville  Community  Club  Co., 
Johnsville,  |5,000.  Fred  Pumhagen, 
Ward  Slyder,  Bernice  Troutman,  Dr. 
A.  A.  Howell,  J.  D.  Baum^n,  C.  M. 
Kreltzer,  C.  F.  Sholleniberger. 

Surprise  Boiler  Liquid  Co.,  Akron, 
$50,000.  V.  .R.  Bayslnger,  A.  A.  Has- 
ler,  B.  C.  Caywood,  L.  C.  Hosfield, 
Fred  O.  Smoyer. 

Cleveland  Chartiers  Coal  Co.,  Cleve- 
land, $25,000.  P.  S.  Olmstead,  Cora 
E.  Olmstead,  Jeannette  H.  Olmstead, 
E.  G.  Olmstead,  S.  F.  Horrell. 

Springfield  Union  Stock-Yards  Co., 
Springfield.  $150,000.  W.  H.  Robbins, 
John  M.  Cole,  S.  K.  Smoots,  Jesse  E. 
Pyke,  Thomas  D.  Dodge. 

Gordon  Square  Co.,  Cleveland,  $2,- 
500.  John  A.  Hadden,  David  E.  Green, 
Herbert  D.  Palmer,  J.  S.  Riggs,  James 
H.  Griswold. 

Cribbs  Oil  &  Production  Co.,  Fos- 
toria,  $25,'0O0.  Ralph  E.  Morris,  A.  C. 
Hoyt,  A.  O.  Cole,  John  Dicken,  Chas. 
Ash. 

Korrect  Skirt  and  Dress  Co.,  Ashta- 
bula, $25,000.  Wm.  C.  Keough,  Ian 
M.  Ross,  M.  M.  Roche,  B.  Brabeck,  L. 
Leppla. 

San  Raytp  Co.,  Cleveland,  $10,000. 
Adam  H.  Pesclus,  Stanley  Reikus,  Jos. 
G.  Doills,  Anna  Loponis,  Bertha  Gross. 

Alton  Engineering  Co.,  Amherst, 
$10,000.  E.  C.  Schofleld,  E.  S.  Bruce, 
Thomas  Bruce,  Hazen  A.  Schofield,  A. 
M.  Schofield. 

Banks  *  Depositors'  Securing  Co., 
Cleveland,  $10,000.  C.  C.  Corbett,  J. 
W.  Corbett,  T.  T.  Jacobson,  V.  L. 
Jacobson,  R.  E.  Jacobson,  M.  H.  Som- 
mers. 

Beatrice  Creamery  Co.,  Cincinnati, 
$15,000.  Claiborne  C.  Turner,  George 
R.  Sieverling,  William  S.  Smith,  Her- 
bert S.  Johnson,  Clarence  E.  Cromer. 

Clark  Superior  Co.,  Cleveland,  $20.- 
000.  Perry  D.  Caldwell.  D.  T.  May,  R. 
P.  Snyder,  J.  R.  Robinson,  D.  L. 
Schwab. 

Cummins,  Gibbons  &  Hatfield  Co., 
Cleveland,  $50,000.  J.  H.  Orgill,  G.  R. 
Cummins,  M.  R.  Gibbons,  Ray  Hatfield, 
J.  M.  Smith. 

Coated  Paper  Products  Co.,  Miner- 
va. $50,000.  A.  S.  Weld5',  P.  A.  Mc- 
Caskig,  A.  Schmachtenberger.  H.  S. 
Oluhausen,  R.  E.  Remley. 

Commercial  Steel  and  Supply  Co., 
Cleveland,  $100,000.  A.  A.  Murfey. 
W.  H.  Dickey.  Clinton  DeWitt,  Chas. 
D.  Simmons,  C.  B.  Bayly. 


Dentists'  Supply  Co.,  Toledo,  $50,- 
000.  Otto  L.  Hankinson,  Walton  L. 
Payne,  Neal  H.  Deeds,  Clyde  L.  Deeds, 
K.  M.  Risser. 

First  National  Investment  Co.,  Ak- 
ron, $10,000.  Dr.  Joseph  G.  Graver, 
William  H.  Bigler,  Dr.  Louis  Lyman, 
Dwight  A.  Krause,  W.  M.  Jennings,  Jr. 

Factory  Tool  and  Supply  Co.,  Cleve- 
land, $10,000.  Arthur  F.  Schefft,  Paul 
J.  Weber,  S.  M.  Schefft,  P.  R.  Weber, 
Walter  N.  Hoppe. 

Improved  Cloth  Sponging  Co.,  Cleve- 
land, $dO,000.  George  Q.  Keeley,  M. 
A.  McCormick,  A.  J.  Roth,  C.  A.  Byrne, 
A.  M.  Kelley. 

Industrial  Welding  Process  Co., 
Warren,  $5,000.  Edwin  J.  Henke,  Fred 
P.  McBerty,  Tadeuss  F.  Peczalski,  Z. 
A.  McBerty,  Bbba  V.  Henke. 

Oak  Lumber  Co.,  Steubenville,  $50,- 
000.  John  A.  Ryan,  George  W.  Con- 
nel,  Ralph  B.  Cohen,  Gust  Papus,  Dio 
Rogers. 

Consolidated  Pulp  Stone  Co..  Steu- 
benville, $50,000.  David  H.  Harding, 
Clarence  H.  Harding,  Samuel  Reiner, 
Ilalpfi  B.  Cohen,  John  W.  Porter. 

Pennsylvania  &  Ohio  Traction  Co., 
Ashtabula.  $400,000.  J.  D.  Cummins, 
Thomas  McGovem,  B.  B.  Seymour 
Charles  Lawyer,  E.  L.  I^mpson. 

Cleveland  Skimmer  Co.,  Cleveland, 
$20,000.  F.  O.  Nitch.  E.  W.  Penn- 
rich.  M.  Nitch,  E.  Pennrich,  John  H. 
Schultz. 

East  61st  Street  Building  Co..  Cleve- 
land, $10,000.  John  A.  Smith,  D.  A. 
Brewer,  Howard  L.  Barkdull.  Edna 
Hamm,  Carlotta  Desson. 

Dreamland  Co..  Cleveland.  $1,000. 
Geo.  B.  Harris,  Sylvan  Y.  Allen,  R.  L. 
Ravitch,  R.  L.  Gottfried.  A.  D.  Mulli- 
gan. 

Mowbray  Patents  Co.,  Toledo,  $20,- 
000.  George  W.  Watkins.  A.  O.  George, 
J.  W.  Mowbray.  George  W.  Watkins, 
Jr.,  Elon  Gauntlett. 

Safety  Bolt  Co.,  Youngstown,  $25,- 
000.  Caleb  Davies,  C.  F.  Doerschuk, 
R.  B.  Marshall.  Carl  E.  Congdon,  W.  C. 
Curren. 

South  East  Ohio  Oil  and  Gas  Co., 
Waverly,  $10,000.  A.  B.  Wesloski.  M. 
Goodman,  K.  Griffiths,  A.  W.  Morton, 
Lee  J.  Myers. 

Larick  Investment  Co.,  Cleveland, 
$50,000.  Jacob  J.  Larick.  E.  M.  Kossin, 
A.  W.  Bell.  Geo.  O.  Willet,  Edgar  R. 
Bayes. 

Chappelle  Realty  Co..  Cleveland. 
$25,000.    Charles  D.  Simmons.  Charles 
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B.  Bayly,     Clinton     DeWitt,     M.   C. 
Haugh,  H.  R.  Rothenberg. 

Cleveland  Football  Co.,  Cleveland, 
$10,000.  C.  P.  Bayly.  Charles  D.  Sim- 
mons, J.  P.  Wiecer,  H.  R.  Rothenberg, 
M.  C.  Haugh. 

Lucas  Double  Wall  Construction 
Co.,  Canton,  $10,000.  Lawrence  C. 
Lucas,  Adolph  F.  Bessler,  Alvin  J. 
Tennant,  Clarence  JM  Cheapchase, 
Walter  C.  Jacob. 

A.  E.  Ross  Realty  Co.,  Columbus, 
$20,000.    F.  H.  Hoffman,  H.  W.  Grout,, 

D.  L.  Abbott,  A.  E.  Ross,  C.  E.  Strlb- 
Ung. 

First  Trust  and  Savings  Bank, 
Zanesville,  $150,000.  W.  P.  Sharer,  W. 
M.  Bateman,  George  Brown,  William 

E.  Guthrie,  Thomas  F.  Luby. 

Lima  Lubricants  Co.,  L4ma,  $10,000. 

C.  F.  June,  Carl  K.  Rowlands,  H.  L. 
Myers,  Harry  Eaton,  Edgard  M.  Webb. 

Campbell-Harris  Co.,  Cleveland,  $5,- 
000.  H.  P.  Hartrath,  F.  Hartrath.  C. 
L.  Case,  E.  J.  Nolan,  A.  W.  Lowenthal. 

De  Vry  Portable  Projector  Co., 
Cleveland,  $10,000.  George  Q.  K^eley, 
M.  Bernhardt.  C.  A.  Byrne,  M.  A.  Mc- 
Cormack,  A.  M.  Kelley. 

Front  Chemical  Co.,  Cincinnati, 
$200,000.  George  W.  Holmes,  George 
R.  Johnston,  George  Holliday  Zwick, 
Hattie  Zwick,  A.  O.  Zwick. 

Forest  Ice  Delivery  Co..  Cleveland, 
$1,000.  I.  Feldman,  Joe  Pollock,  Sam 
Woolf,  Herman  Kossman,  M.  B.  Price. 

International  Foreign  Exchange  Co., 
Akron,  $10,000.  Nick  Chamberlain, 
Andrew  D«cilas.  Harry  G.  Ream,  Bes- 
sie Chamberlain,  William  Cham*ber- 
lain. 

Middlestetter  Grocery  Co.,  Lima, 
$25,000.  J.  S.  Middlestetter,  Minnie 
Jacobs,  Ollie  De  Voe,  B.  A.  Shearer, 

D.  R.  Crumrine. 

Toycraft  Rubber  Co.,  Ashland,  $25.- 
000.  H.  D.  Winbigler,  R.  T.  Scantle- 
bury.  Veda  R.  Winbigler,  C.  P.  Winbig- 
ler, Edna  B.  Scantlebury.  ^ 

Willing  Bros.  Construction  Co.. 
Bellevue,  $50,000.  W.  L.  WilUng.  C.  B. 
Willing.  M.  E.  Willing,  B.  H.  Willing. 

E.  M.  Willing. 

Joseph  Roth  Co.,  Toledo,  $200,000. 
Rosa  B.  Roth.  Viola  Roth  Lasalle,  An- 
na C.  Roth,  Irene  Roth  Kern,  Louie 
Kern. 

Jeromoe  Oil  and  Gas  Co.,  Plain  City, 
$25,000.  Ralph  G.  Martin,  John  W. 
Bricker,  D.  N.  Postlewaite,  H.  H.  Orr, 
E.  Hauck. 


Motor  Finance  Co.,  Toungstown, 
$100,000.  H.  E.  Hooper,  John  C.  Leav- 
itt,  H.  F.  Black,  B.  P.  Hlgby,  George 
J.  Carew. 

Cathcart  Information  Service  Co., 
Columibus,  $10,000.  Gerry  Cathcart. 
W.  C.  Hill,  G.  P.  Thompson,  A.  F. 
Cathcart,  C.  O.  Frankenberg. 

Cathcart  Investment  Service  Co.. 
Columbus,  $10,000.  Gerry  Cathcart, 
W.  C.  Hill,  p.  P.  Thompson,  A.  F. 
Cathcart,  C.  O.  Frankenberg. 

Cathcart  Realty  Service  Co.,  Colum- 
bus, $10,000.  Gerry  Cathcart,  W.  C. 
Hill,  G.  P.  Thompson.  A.  F.  Cathcart, 
C.  O.  Frankenberg. 

Dayton  Nucord  Tire  Co.,  Dayton, 
$25,000.  W.  E.  Stock.  A.  D.  Stocker, 
A.  Bernstein,  Ellis  J.  Finke,  P.  J.  Sheri- 
dan, Jr. 

Fortune  Chemical  Co.,  Wooster, 
$150,000.  E.  S.  Wertz,  F.  R.  Fortune, 
Wm.  Harris,  Edward  M.  Quinby,  Anna 
M.  Beichele. 

E.  R.  Doudna  Co.,  Dayton.  $25,000. 
Earl  R.  Doudna.  I.  C.  F.  Bentley.  M. 
V.  Doudna,  William  S.  Doudna,  Rus- 
sell L.  Shney,  John  Rehmurt.  William 
J.  Kistner. 

Increases 

H.  G.  O.  Gary  Medicine  Co.,  Zanes- 
ville. $10,000  to  $20.'0O0. 

Gillespie-  Curtln-Alter  Co.,  Toledo, 
$10,000  to  $25,000. 

Ludlow  Ave.  Loan  &  Building  Co.. 
Cincinnati,    $500,000   to   $1,000,000. 

Clark  14th  Co.,  Cleveland,  $15,000  to 
$20,000. 

Defiance  Machine  Works,  Defiance. 
$1,200,000  to  $5,000,000. 

Guemsev  Earthenware  Co..  Cam- 
bridge.  $100,000  to  $250,000. 

Mason  Tire  and  Rubber  Co..  Kent. 
$3,000,000  to  $7,500,000. 

Akron  Restaurant  Co.,  Akron.  $1.- 
000  to  $200,PO. 

Biltwell  Tire  &  Ruhb«»r  Co.,  Barber- 
ton.   $1,500,000  to  $2,350,000. 

Bliss  Auto  Sales  Co..  Toledo,  $25,000 
to  $100,000. 

Colson  Co.,  Elyrla,  $150,000  to  $300,- 
000. 

Warner  Co..  $65,000  to  $125,000. 

Fremont  Motor  tSales  Co..  Fremont. 
120.000  to  $36,000. 

Continental  Finance  Co..  Dayton, 
«300,00.  George  V.  Gels.  Sidney  G. 
Kusworm.  Albertina  Gels,  B.  R.  Sha- 
man, R,  E.  Marrs. 


PUBLIC  UTlLiriES  COMMISSION 


No.  1759 — ^In  the  Matter  of  the  Application  of  The  Cleveland,  CiB^ 
cinnati,  Chica^^o  and  St.  Louis  Railway  Company  for  Leave  to 
Issae  Its  General  Mortga^re  Bonds  to  the  Principal  Amount  of 
$400,000.00.    Prayer  Granted. 


(Dated  September  26,  1919) 

The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany,  a  corporation  organized  under  the  laws  of  the  States  of  Ohio 
and  Indiana,  having  on  the  tenth  day  of  September,  1919,  filed  its 
Iietition  for  authority  to  issue  its  General  Mortgage  Bonds  to  the 
principal  amount  of  four  hundred  thousand  dollars  ($400,000.00), 
to  bear  interest  at  the  rate  of  five  per  cent,  per  annum  and  to  be 
secured  by  the  mortgage  dated  May  15,  1893,  executed  by  the  pe- 
titioner to  the  Mercantile  Trust  Company  and  Theodore  P.  Haughey 
as  Trustee,  the  proceeds  from  the  sale  thereof  to  be  devoted  to  the 
refunding  of  a  like  principal  amount  of  the  Four  Per  Cent.  General 
First  Mortgage  Bonds  of  the  Cincinnati,  Indianapolis,  St.  Louis  and 
Chicago  Railway  Company,  of  which  the  petitioner  is  successor  by 
consolidation,  which  have  since  October,  1914,  or  are  presently  to 
be  retired,  of  which  three  hundred  sixty-five  thousand  dollars 
($365,000.00)  were  retired  through  the  sinking  fund  provisions  of 
that  Company's  General  First  Mortgage,  and  of  which  thirty-five 
thousand  dollars  ($35,000.00)  were  received  by  the  petitioner  in 
exchange  for  a  like  amount  of  First  Consolidated  Mortgage  Six  Per 
Gent.  Bonds  of  the  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago 
Railway  Company  retired  under  the  sinking  fund  provisions  of  the 
First  Consolidated  Mortgage  of  that  company  and  the  hearing  of 
said  matter  having  been  fixed  for  September  twenty-sixth,  1919, 
and  due  notice  of  the  time  and  place  of  said  hearing  having  been 
given,  and  said  matter  having  been  heard  on  said  day,  and  full  con- 
sideration thereof  having  been  given,  the  same  came  on  this  day 
for  final  consideration  upon  the  petition,  exhibits  thereto,  and  upon 
the  evidence. 

After  considering  the  pleadings,  hearing  the  evidence,  examin- 
ing the  exhibits  and  making  such  further  and  other  inquiry  as  the 
Commission  deemed  necessary  and  proper,  and  it  appearing  that 
the  proceeds  of  the  sale  of  said  General  Mortgage  Bonds  are  to  be 
used  for  lawful  purposes,  the  Commission  is  satisfied  that  the 
prayer  of  said  petition  should  be  granted.    It  is,  therefore, 

• 
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Ordered,  That  The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  be,  and  hereby  it  is  authorized  to  issue  its  Gen- 
eral Mortgage  Bonds  to  the  principal  amount  of  four  hundred 
thousand  dollars  ($400,000.00),  and  to  sell  bonds  for  the  best 
price  obtainable  and  for  not  less  than  eighty  (80)  per  cent,  of  the 
par  value  thereof,  it  being  the  opinion  and  finding  of  the  Commis- 
sion that  the  issue  of  said  bonds  and  the  money  to  be  secured  by  the 
sale  thereof  are  reasonably  required  and  necessary  for  the  proper 
and  lawful  purpose  of  the  petitioner.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  Gen- 
eral Mortgage  Bonds  be,  by  the  petitioner,  devoted  to  and  used  for 
the  following  purposes  and  no  others,  to  wit : 

The  refunding  of  four  hundred  thousand  dollars 
($400,000.00),  principal  amount,  of  the  Four  Per  CJent. 
General  First  Mortgage  Bonds  of  the  Cincinnati,  In- 
dianapolis, St.  Louis  and  Chicago  Railway  Company, 
which  have  since  October,  1914,  or  are  presently  to  be 
retired,  of  which  three  hundred  sixty-five  thousand  dol- 
lars ($365,000.00) ,  principal  amount,  were  retired  through 
the  sinking  fund  provisions  contained  in  the  CSenend 
First  Mortgage  dated  August  2,  1886,'  executed  by  the 
Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  Railway 
Cbmpany,  and  which  thirty-five  thousand  dollars 
($35,000.00)  were  received  by  the  petitioner  in  exchange 
for  a  like  amount  of  First  Consolidated  Mortgage  Six  P^r 
Cent.  Bonds  of  the  Cincinnati,  Indianapolis,  St.  Louis  and 
Chicago  Railway  Company  retired  under  the  sinking  fund 
provisions  of  that  Company's  First  Consolidated  Mort- 
gage, dated  March  8,  1880. 

a 

It  is  further 

Ordered,  That  the  said  General  First  Mortgage  Bonds  of  the 
Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  Railway  Company, 
acquired  as  aforesaid,  be  cancelled  or  rendered  non-negotiable  and 
held  or  disposed  of  in  accordance  with  the  provisions  of  the  peti- 
tioner's General  Mortgage.    It  is  further 

Ordered,  That  the  petitioner  make  verified  report  to  thiis  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  eacK 
calendar  semiannual  period,  of  the  issue  and  sale  of  said  bonds  and 
the  disposition  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order. 
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No.  1742 — ^In  the  Matter  of  the  Jotait  Application  of  The  Con- 
solidated Gas  Company  for  Authority  to  SeU  and  of  The  New- 
comerstown  Gas  Company  for  Authority  to  Purchase  Certain 
Property  for  Furnishing  and  Supplying:  Natural  Gas  to  Public 
and  Private  Consumers.    Prayer  Granted. 


(Dated  September  15,  1919.) 

This  day,  (the  Commission  having  deemed  a  hearing  thereupon 
to  be  unnecessary )  >  this  matter  came  on  for  final  consideration 
upon  the  joint  petition  of  The  Consolidated  Gas  Company  (a  cor- 
poration duly  organized  and  existing  under  the  laws  of  Ohio,  and 
the  owner  and  present  operator  of  certain  gas  wells  and  a  compre- 
hensive system  for  the  distribution  of  natural  gas  in  the  village  of 
Newcomerstown,  Ohio)  and  The  Newcomerstown  Gas  Company  (a 
corporation  duly  organized  and  existing  under  any  by  virtue  of  the 
laws  of  Ohio,  for  the  purpose,  among  others,  of  acquiring  and  oper- 
ating a  system  for  the  furnishings  of  natural  gas  service  in  and  about 
Newcomerstown,  Ohio) ,  asking  the  consent  to  and  approval,  by  this 
commission,  of  the  sale  by  said  first  named  applicant  and  the  pur- 
chase by  the  latter  of  said  gas  wells  and  system  for  the  distribution 
of  natural  gas  in  the  village  of  Newcomerstown,  Ohio. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds,  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  thereupon 
for  the  purposes  of  this  proceeding,  that  the  convenience  of  the  pub- 
lic will  be  promoted  by  such  purchase  and  sale  of  property  and  that 
the  public  thereby  will  be  furnished  adequate  service  for  a  reason- 
able an  J  just  rate,  rental,  toll  or  charge  therefor,  and  is  satisfied 
that  consent  and  authority  for  such  purchase  and  sale  of  utility 
property  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Consolidated  Gas  Company  be,  and 
hereby  it  is  authorized  to  sell  and  convey  to  The  Newcomerstown 
Gas  Company  the  several  gas  wells  and  the  distributing  system  for 
the  furnishing  of  natural  gas  service  in  Newcomerstown,  Ohio,  to- 
gether with  the  various  and  miscellaneous  other  items  set  forth  in 
the  detailed  inventory  filed  herein  as  an  exhibit,  which  exhibit 
hereby  is  made  a  part  of  this  order  by  reference ;  and  said  The  New- 
comerstown Gas  Company  hereby  is  authorized  to  purchase  said 
property  and  to  pay  therefor  the  agreed  consideration  of  $65,- 
000.00.    It  is  further 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  commission  schedules  pro- 
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viding  for  their  respective  withdrawal  ^m  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  hejrein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service,  nor  shall  the  findings  hereinbefore  set  forth 
as  to  rates  and  service  be  binding  upon  this  conmiission  in  any  fu- 
ture proceeding  involving  said  matters. 


No.  1743 — In  the  Matter  of  the  Application  of  The  NewcomerB- 
town  Gas  Company  for  Authority  to  Issue  and  Dispose  of  Its 
Common  Capital  Stock  of  the  Par  Value  of  $35,000.00  and  Its 
First  Mortgage  Five  Year,  Seven  Percent  Bonds  of  the  Par  Value 
of  $35,000.00.    Prayer  Granted. 


(Dated  September  16,  1919.) 

This  day,  (the  commission  deeming  a  hearing  thereupon  to  be 
unnecessary) ,  this  matter  came  on  for  final  consideration  upon  the 
application  of  The  Newcomerstown  Gas  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
Ohio),  asking  the  consent  and  authority  of  this  commission  to  issue 
and  sell  its  common  capital  stock  of  the  total  par  value  of  $35,000.00 
and  its  first  mortgage,  five-year,  seven  percent  bonds  of  the  prin- 
cipal sum  of  $35,000.00,  the  proceeds  arising  from  the  salg  thereof 
to  be  used  (a)  to  pay  the  consideration  for  the  property  to  be  ac- 
quired of  The  Consolidated  Gas  Company  under  authority  of  the 
order  this  day  made  and  entered  in  proceeding  No.  1742,  and  (b)  to 
provide  a  working  capital  and  pay  the  expenses  of  the  applicant's 
organization,  etc. 

Upon  consideration  whereof,  and  being  fully  advised  in  the  pre- 
mises, the  commission -finds  from  the  pleadings  filed  herein  and  its 
independent  investigation  and  inquiry  thereupon  and  for  the  pur- 
pose of  this  proceeding, 

(a)  That  the  value  of  said  property  so  to  be  acquired 
from  The  Consolidated  Gas  Company  is  not  less  than  the  sum 
of  $65,000.00; 

(b)  That  the  construction,  completion,  extension  and  im- 
provement of  applicant's  facilities  and  the  maintenance  and 
improvement  of  its  service,  and  the  discharge  of  its  lawful  in- 
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debtedness  incurred  for  and  on  account  of  its  inception  and 
organization  require  the  further  sum  of  $5,000.00,  and 

(c)  That  the  issue  of  applicant's  said  capital  stock  and 
bonds  and  the  money  to  be  procured  thereby  are  reasonably 
required  and  necessary  for  the  acquisition  of  the  aforesaid 
property  and  the  construction,  completion,  extension  and  im- 
provement of  applicant's  facilities ;  the  discharge  of  its  lawful 
indebtedness,  and  the  maintenance  and  improvement  of  its 
service,  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  and  bonds  should  be  granted.  It  is,  there- 
fore. 

Ordered,  That  said  The  Newcomerstown  Gas  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  total 
par  value  of  thirty-five  thousand  dollars  ($85,000.00)  and  its  first 
mortgage,  five-year,  seven  percent  bonds  of  the  principal  sum  of 
thirty-five  thousand  dollars  ($35,000.00),  and  that  said  capital  stock 
and  bonds  be  sold  for  the  highest  price  obtainable  but  not  less  than 
the  par  value  thereof.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  and  bonds  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to-wit : 

$65,000.00  to  pay  the  consideration  for  the  property  to  be 
purchased  under  authority  of  the  order  this  day  made  and 
entered  in  proceeding  No.  1742,  which  order  hereby  is  made 
a  part  of  this  order  by  reference,  and 

$5,000.00  to  pay  the  reasonable  costs  of  applicant's  or- 
ganization and  to  provide  a  working  capital. 

It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  and  bonds  and 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  the  finding  hereinbefore  set  forth  as  to  the 
value  of  said  property  shall  not  be  binding  upon  this  commission 
in  any  future  proceeding  involving  the  rates  of  said  company. 
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No.  1603 — ^In  the  Matter  of  the  Petition  <tf  The  Newarit  Telephone 
Company  and  David  R.  Forgan,  Edgar  S.  Bloom  and  Franli  B. 
FowIe»  as  Receivers  of  Central  Union  Telephone  Company,  for 
Such  Consult  and  Ap^oval  of'  the  Omimission  as  May  be  Neces- 
sary to  Permit  Them  to  Respectively  Purchase  and  Sell  Certain 
Telephone  Property  and  to  Entw  Into  Contracts  ^th  Each  Other 
That  Will  Enable  Them  to  Interchange  Toll  Busfaiess.  Prayer 
Granted. 

(Dated  September  16,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  and  was  heard  upon  the  joint  application  of 
The  Central  Union  Telephone  Company  (said  corporation  having, 
by  proper  decrees  of  the  courts  having  jurisdiction  thereof,  been, 
since  the  inauguration  of  this  proceeding,  restored  to  the  full  pos- 
session and  operation  of  its  properties,  then  in  the  hands  of  David 
R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  the  receivers 
thereof)  and  The  Newark  Telephone  Company,  asking  the  consent 
to  and  approval,  by  this  commission,  of  the  sale,  by  the  said  Cen- 
tral Union  Telephone  Company,  to  said  The  Newark  Telephone  Com- 
pany, and  the  purchase  by  said  last  named  company  and  consolida- 
tion with  its  local  exchange  property  in  the  city  of  Newark,  Ohio,  of 
the  Newark,  Ohio,  property  of  Central  Union  Telephone  Company, 
and  further,  to  the  middng,  by  said  applicants,  of  certain  contracts 
providing,  among  other  things,  for  the  establishment  of  a  physical 
connection  between  the  respective  systems  of  the  appUcants  and  the 
interchange  of  toU  service  thereby. 

And  the  commission  having  heretofore  found  and  ascertained 
the  valuation  of  the  several  kinds  and  classes  of  property  of  the  ap- 
plicants used  and  useful  for  the  convenience  of  the  public  in  the  fur- 
nishing of  telephonic  service  in  and  about  the  city  of  Newark,  Ohio, 
and  of  said  property  as  a  whole,  upon  which  the  rates,  tolls,  charges 
and  rentals  for  the  furnishing  of  a  unified  telephone  service  under 
the  sole  ownership  and  operation  of  said  property  by  The  Newark 
Telephone  Company  are  to  be  based,  and  notice  of  such  valuation 
having  been  duly  given  to  said  applicants  and  to  the  mayor  of  New- 
ark, Ohio,  by  registered  letter,  as  provided  by  law,  and  it  appear- 
ing that  the  consolidation  of  applicants'  properties  in  said  territory 
under  one  ownership  and  management  will  promote  the  public  con- 
venience, and  that  the  public  thereby  will  be  furnished  adequate 
service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge  there- 
for, the  commission  is  satisfied  that  its  consent  and  authority  for 
such  sale  and  purchase  of  property,  and  for  the  establishment  of 
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such  physical  connection,  or  connections,  between  the  applicants' 
systems  and  the  interchange  of  toll  service  thereby  should  be 
granted. 

The  commission  further  finds  and  determines  the  following 
rates,  rentals,  tolls  and  charges  for  the  furnishing  of  telephonic 
service  within  the  city  of  Newark,  Ohio,  by  The  Newark  Telephone 
Company  as  the  sole  owner  and  operator  of  the  facilities  theretofore 
of  itself  and  its  co-applicant,  the  Central  Union  Telephone  Company, 
to  be  just  and  reasonable,  to-wit: 

Individual  line  service: 

Business,  $45.00  per  annum  gross,  if  bills  paid  monthly 
on  or  before  the  lOth^  $42.00  per  annum,  net. 

Residence,  $27.00  per  annum  gross,  if  bills  paid  monthly 
on  or  before  the  10th,  $24.00  per  annum,  net. 

Two-party  line  service: 

Business,  $39.00  per  annum  gross,  if  bills  paid  monthly  on 
or  before  the  10th,  $36.00  per  annum,  net. 
'     Residence,  $24.00  per  annum  gross,  if  biUs  paid  monthly 
on  or  before  the  10th,  $21.00  per  annum,  net. 

Four-party  line  service: 

Business,  $33.00  per  annum  gross,  if  bills  paid  monthly  on 
or  before  the  10th,  $30.00  per  annum,  net. 

Residence,  $21.00  per  annum  gross,  if  bills  paid  monthly 
on  or  before  the  10th,  $18.00  per  annum,  net. 

Ten-party  selective  rural  service: 

Business,  $33.00  per  annum  gross,  if  bills  are  paid  month- 
ly on  or  before  the  10th,  $30.00  per  annum,  net. 

Residence,  $24.00  per  annum  gross,  if  bills  paid  monthly 
on  or  before  the  10th,  $21.00  per  annum,  net. 

P.  B.  X.  service: 

.   Trunks,  $46.00  per  annum  gross,  $43.00  per  annum,  net. 
Stations  (Dial)  $13.00  per  annum  gross,  $10.00  per  an- 
num, net. 

Station  (without  dial)  $9.00  per  annum,  gross  and  net. 
Hotel  Stations,  $6.00  per  annum,  gross  and  net. 

Miscellaneous : 

Extensions,  Business,  $12.00  per  annum,  gross  and  net. 
Residence,  $6.00  per  annum,  gross  and  net. 
'  Extra  Listing,  Business,  $8.00  per  annum,  gross  and  net. 
Residence  $2.00  per  annum,  gross  and  net. 
Ebctension  Bell,  $3.00  per  annum,  gross  and  net. 

Individual  rural  lines  at  City  Exchange  rates  plus  25c  per 
month  for  each  quarter  of  mile  or  fraction  thereof  from  City 
Exchange  Limits. 
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Automatic  Private  Branch  Exchange:  First  20  stations 
at  $1.75  per  month  each,  net;  second  10  stations,  $1.50  each 
per  month,  net  All  additional  stations,  $1.26  each  per  month, 
net. 

Trunks  connecting  privately  owned  P.  A.  X.  or  P.  B.  X., 
$51.00  per  annum  gross,  $48.00  per  annum  net. 

It  is,  therefore 

Ordered,  That  the  said  Central  Union  Telephone  C!omi)any  be, 
and  hereby  it  is  authorized  to  sell  and  convey  to  The  Newark  Tele- 
phone  Company  the  exchange  property  of  Central  Union  Telephone 
Company  in  and  about  the  city  of  Newark,  Ohio,  together  with  cer- 
tain pole  lines  and  toll  circuits  appurtenant  thereto,  as  more  fully 
set  out  and  described  in  a  statement  marked  "Exhibit  A''  appended 
to  the  application  herein,  which  hereby  is  made  a  part  of  this  order 
by  reference ;  and  said  The  Newark  Telephone  Company  hereby  is 
authorized  to  purchase  and  acquire  the  same.    It  is  further 

Ordered,  That  upon  the  acquisition  of  said  property  and  the 
operation  of  the  same  under  its  ownership  and  management,  said 
The  Newark  Telephone  Company  may  establish,  impose,  charge 
and  collect  for  the  furnishing  of  telephonic  service  in  the  city  of 
Newark,  Ohio,  rates,  tolls,  charges  and  rentals  not  in  excess  of  the 
rates,  tolls,  charges  and  rentals  hereinbefore  found  and  determined 
to  be  just  and  reasonable  for  the  furnishing  of  such  service.  It  is 
further 

Ordered,  That  said  applicants  be,  and  hereby  they  are  author- 
ized to  establish  such  physical  connection,  or  connections,  between 
their  respective  systems  as  may  be  required  to  furnish  the  toll  serv- 
ice of  Central  Union  Telephone  Company  to  the  exchanges  of  The 
Newark  Telephone  Company  at  Newark,  Granville,  St.  Louisville 
ijand  Hanover,  Ohio,  and  to  interchange  toll  service  thereby.  It  is 
further 

Ordered,  That  said  applicants  forthwith  file  with  this  com- 
mission schedules  providing  for  their  respective  withdrawal  from 
and  inauguration  of  local  service  within  the  territory  now  served 
by  means  of  the  property  hereinbefore  authorized  to  be  purchased 
and  sold,  and  other  schedules  of  rates  and  charges  for  sueh  inter- 
changed toll  service.    It  is  further 

Ordered,  That  the  finding  in  relation  to  service  hereinbefore 
set  forth  shall  not  be  binding  upon  this  commission  in  any  future 
proceeding  involving  said  subject. 
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No.  1604— In  the  Matter  of  the  Joint  Petition  of  The  Newark:  Tdie- 
phone  Company  for  Leave  to  Issue  Certain  Comnum  and  Prefer- 
red Stock  and  of  Receiyers  of  Central  Union  Telephone  Company 
to  Accept  and  Hold  Certain  Conunim  and  Preferred  Stocks.  Prayer 
Granted. 


(Dated  September  16,  1919.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  and  was  heard  upon  the  joint  application  of  The 
Newark  Telephone  Company,  asking  the  consent  and  authority  of 
this  Commission  to  issue,  as  fully  paid  and  non-assessable,  its  com- 
mon capital  stock  of  the  par  value  of  $20,000.00  and  its  preferred 
capital  stock  of  the  par  value  of  |55,600.00,  in  full  and  final  pay- 
ment of  the  consideration  for  the  property  to  be  acquired  of  the 
Central  Union  Telephone  Company  under  authority  of  the  order, 
this  day  made  and  entered  in  proceeding  No.  1603,  and  (the  re- 
ceivers of  said  company  have  heretofore  been  duly  discharged  and 
its  property,  by  proper  decrees  of  the  courts  of  competent  jurisdic- 
tion, returned  to  its  custody  and  management)  of  the  Central  Union 
Telephone  Company  asking  the  consent  and  authority  of  this  com- 
mission to  accept  and  hold  said  capital  stocks  of  said  The  Newark 
Telephone  Company. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds : 

(1)  That  the  value  of  said  property  so  to  be  acquired 
by  The  Newark  Telephone  Company  is  not  less  than  the  sum 
of  $85,500.00 ; 

(2)  That  the  issue  and  disposition  of  said  capital 
stocks  of  The  Newark  Telephone  Company  are  reasonably  re- 
quired and  necessary  for  the  acquisition  of  property  to  be 
actuaUy  used  and  useful  for  the  prosecution  of  applicant's  cor- 
porate purposes ; 

(3)  That  the  convenience  of  the  public  will  be  promoted 
by  the  acquisition  and  holding  of  said  stocks  of  The  Newark 
Telephone  Company,  and  the  public  thereby  will  secure  ade- 
quate service  for  a  reasonable  and  just  rate,  rental,  toll  or 
diarge  therefor. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  by  The  Newark  Telephone  Company 
and  for  the  acceptance  and  holding  of  the  same  by  Ctotral  Union 
Telephone  Company  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Newark  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 


,i 


770  DEPARTMENT   REPORTS 

value  of  thirty  thousand  dollars  ($30,000.00)  and  its  six  percent 
preferred  capital  stock  of  the  par  value  of  fifty-five  thousand,  five 
hundred  dollars  ($55,500.00) .    It  is  further 

Ordered^  That  said  capital  stock  be  issued  and  delivered,  as 
fully  paid  and  non-assessable  to  the  Ontral  Union  Telephone  Ck>m- 
pany  in  full  and  final  payment  of  the  consideration  for  the  property 
to  be  acquired  under  authority  of  the  order  this  day  made  and  en- 
tered in  proceeding  No,  1608  (which  order  hereby  is  made  a  part  of 
this  order  by  reference,  and  used  for  no  other  purpose  whatsoever. 
It  is  further 

Ordered,  That  the  said  Central  Union  Telephone  Company  be, 
and  hereby  it  is  authorized  to  accept  and  hold  said  capital  stocks  of 
said  The  Newark  Telephone  Company.   It  is  further 

Ordered,  That  said  The  Newark  Telephone  Company  make  veri- 
fied report  to  this  commission  of  the  issue  and  disposition  of  said 
capital  stock  pursuant  to  the  terms  and  conditions  of  this  order. 

No.  1658 — ^In  the  Matter  of  the  Joint  Applicaticm  of  The  Chesa- 
peake and  Potomac  Telephone  Company  of  West  Virginia,  and 
Pbinview  Telephone  Company.    Prayer  Granted. 


(Dated  September  9,  1919.) 

This  day,  (the  Conouoiission  deeming  a  hearing  thereupon  to  be 
unnecessary) ,  this  matter  came  on  for  final  consideration  upon  the 
joint  application  of  The  Chesapeake  and  Potomac  Telephone  Com- 
pany of  West  Virginia,  (a  corporation  duly  organized  and  existing 
under  the  laws  of  West  Virginia  and  authorized  to  do,  and  doing 
business  in  the  State  of  Ohio) ,  and  Jacob  Utsinger,  CHiver  West,  G. 
B.  Cox,  Emmett  West,  D.  C.  Givens  and  J.  W.  Thomas,  trading  as 
the  Plainview  Telephone  Company,  asking  the  consent  ta  and  ap- 
proval by  this  Commission,  (1)  of  the  sale  by  said  The  Chesapeake 
and  Potomac  Telephone  Company  of  West  Virginia,  and  the  pur- 
chase by  the  said  Plainview  Telephone  Company,  the  property  and 
plant  of  the  former  situated  in  Perry  and  Benton  Townships,  Mon- 
roe County,  Ohio,  and  in  the  town  of  Antioch,  and  (2)  the  making 
by  said  applicants,  of  a  certain  contract  or  articles  of  agreement 
providing,  among  other  things  and  in  chief,  for  the  retention  of  the 
physical  connection  now  existing  between  their  respective  systems 
and  the  continued  interchange  of  toll  service  thereby: 

Upon  consideration  whereof,  and  being  fully  advised   in  the 
premises,  the  Commission  finds  from  the  pleadings  filed  herein  and 
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its  independent  investigation  and  inquiry  thereupon  and  for  the 
purposes  of  this  proceeding,  that  the  convenience  of  the  public  will 
be  promoted  thereby  and  that  the  public  thereby  will  be  furnished 
^equate  service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge 
therefor,  and  is  satisfied  that  its  consent  and  authority  for  the  pur- 
chase and  sale  of  said  property,  and  the  retention  of  said  physical 
connection  and  the  continued  interchange  of  toll  service  by  the  ap- 
plicants should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Chesapeake  and  Potomac  Telephone 
Company  of  West  Virginia  be,  and  hereby  it  is  authorized  to  seU 
and  convey  to  the  aforesaid  Jacob  Utsinger,  et  al.,  trading  as 
the  Plainview  Telephone  Company,  all  of  its  plant  and  property  in 
Perry  and  Benton  Townships,  and  the  Village  of  Antioch,  Monroe 
County,  Ohio,  as  more  particularly  described  in  Schedule  A  ap- 
pended to  the  application  herein,  which  hereby  is  made  a  part  of 
this  order  by  reference ;  and  the  said  Plainview  Telephone  Company 
hereby  is  authorized  to  purchase  and  acquire  the  said  property  and 
to  pay  therefor  the  agreed  consideration  of  twenty-five  dollars.  It 
is  further 

Ordered,  That  said  applicants  be,  and  hereby  they  are  author- 
ized to  retain  the  physical  connection  now  existing  between  their 
respective  systems  and  to  continue  to  interchange  toll  service  as 
provided  by  law.    It  is  further 

'  Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approved  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service,  nor  shall  the  findings  hereinbefore  set 
forth  as  to  rates  and  service  be  binding  upon  this  Commission  in 
any  future  proceeding  involving  said  matters. 

No.  290 — ^The  Ralston  Steel  Car  Company,  et  al..  Complainants,  vs. 
The  Columbus,  New  Albany  and  Johnstown  Traction  Company, 
Defendants.    Supplemental  Order. 


(Dated  September  18,  191^.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  for  further  hearing,  and  was  heard,  upon  the  application 
of  the  defendant  for  a  revocation  of  that  part  of  the  order  made 
and  entered  herein,  as  of  date  January  twenty-fifth,  1913,  which 
provided,  as  follows,  to  wit: 

"Ordered,  That  said  The  Columbus,  New  Albany  and 
Johnstown  Traction  Company  be,  and  it  is  hereby  notified  and 
required  to  procure,  provide  and  place  in  service  within  four 
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(4)  months  from  the  date  of  the  service  of  this  order  upon 
said  defendant  company,  at  least  one  freight  car  equipped 
with  power,  for  handling  freight/' 

the  answer  of  Cpmplainant,  The  Ralston  Steel  Car  Company,  there- 
to, and  the  evidence: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  at  this  time  the  revenues  aris- 
ing from  the  operation  of  the  freight  car  placed  in  service  and 
operated  by  the  Defendant  in  compliance  with  the  af orequoted  part 
of  said  order,  and  the  character  of  freight  shipments  now  handled 
by  the  Defendant,  do  not  require  the  furnishing  of  special  freight 
car  service  for  such  traffic.    It  is,  therefore. 

Ordered,  That  pending  the  further  order  of  this  Commission 
and  for  so  long  as  its  freight  traffic  may  be  conveniently  handled 
upon  the  cars  used  in  passenger  service  without  seriously  discom- 
moding its  passengers  and  the  public,  said  The  Columbus,  New  Al- 
bany and  Johnstown  Traction  Company  be,  and  hereby  it  is  re- 
lieved of  the  requirement  that  it  maintain  and  operate,  for  the 
handling  of  its  freight  traffic,  a  freight  car  equipped  to  be,  and 
operated  by  power.    It  is  further 

Ordered,  That  this  order  be  effective  from  and  after  this  date. 
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Where  a  Corporation  has  Both  a  Subscription  Contract  for  the  Pnr- 
diase  of  its  Capital  Stock  and  also  a  Promissory  Note  for  the 
Payment  Thereof,  in  a  Given  Subscription,  the  Note  is  to  be 
Ignored  for.  Taxation  Purposes  and  the  Asset  Possessed  by  the 
Corporation  Treated  as  Personal  Property  on  the  Principles  Laid 
Down  in  the  Former  Opinion,  to  wit  No.  714,  of  the  Opinions  for 
1918.^  When  the  Corporaticm  Retains  the  Subscription  Contract 
but  has  Parted  with  the  Note,  the  Same  Answer  is  to  be  Given, 
Qualified  However,  by  this  Statement  that  if  the  Note  has  been 
Negotiated  by  the  Corporation  for  a  Valuable  Consideration*,  the 
Proceeds  of  Such  Negotiation  Should  be  Credited  on  the  Sub- 
scription Contract. 


No.  642— (Opinion  Dated  September  22,  1919.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:    Acknowledgment  is  made  of  the  receipt  of  two 

» 

letters  from  the  Conmiission,  one  under  date  of  August  16th  en- 
closing copy  of  a  stock  subscription  blank  and  copy  of  a  promissory 
note  used  by  a  certain  corporation  in  taking  subscriptions  to  its 
capital  stock,  and  requesting  the  advice  of  this  department  as  to 
whether  the  promissory  notes  taken  in  this  way  are  "legal  claims 
and  demands  which  should  be  listed  by  the  company  in  determining 
the  amount  of  its  credits  to  be  taxed" ;  and  also  ^'whether  the  stock 
subscription  itself,  if  not  accompanied  by  the  promissory  note, 
should  be  taxed  as  a  credit  against  the  company" ;  the  other  letter 
of  date  August  20th  calls  attention  to  the  opinion  of  my  predecessor 
found  at  page  714  of  the  Opinions  of  Attorney  General  for  the  year 
1918,  which  the  Commission  states  was  overlooked  whep  the 
opinion  was  requested.  In  connection  with  this  information  the- 
Commission  requests  the  advice  of  this  department  as  to  whether 
or  not  the  previous  opinion  is  agreed  to. 

The  previous  opinion  thus  mentioned  held  in  effect  that  unpaid 
subscriptions  to  the  capital  stock  of  a  private  corporation  and  sums 
due  under  executory  contracts  for  the  purchase  of  such  stock  made 
with  the  corporation  do  not  constitute  ^'credits"  of  the  corporation 
from  which  its  debts  may  be  deducted,  but  constitute  '^personal 
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property''  of  the  corporation  from  which  its  debts  may  not  be  de- 
ducted. This  opinion  was  based  upon  the  definitions  of  the  term 
'"personal  property''  found  in  section  5325  of  the  (veneral  Code  and 
the  term  ''credits"  found  in  section  5327  thereof.  The  one  delini- 
tion  constitutes  "the  capital  stock'-'  of  a  corporation  "personal 
property";  the  other  excludes  from  the  debts  which  may  be  de- 
ducted by  an  individual  taxpayer  in  making  up  his  taxable  "credits" 
"an  unpaid  subscription  to  the  capital  stock  of  a  joint  stock  com- 
pany." It  was  concluded  that  though  such  unpaid  subscriptions 
are  naturally  debts  of  the  subscriber  and  credits  of  the  corpora- 
tion, they  have  been  otherwise  classified  for  property  taxation 
purposes,  just  as  money  secured  by  mortgage  on  real  estate,  bonds, 
and  money  on  deposit  subject  to  payment  on  demand,  all  of  which 
broadly  considered  are  "credits",  have  been  otherwise  classified 
for  such  purposes. 

With  this  conclusion  and  the  reasoning  in  support  of  it  I  agree. 
The  previous  opinion,  however,  does  not  afford  a  complete  answer 
to  the  question  now  submitted.  In  this  case  the  corporation  has 
not  been  content  with  the  legal  claim  or  chose  in  action  arising  on 
the  making  of  an  ordinary  contract  of  subscription  to  its  capital 
stock,  but  has  in  addition  taken  a  promissory  note  of  similar  tenor, 
thus  adding  to  the  primary  claim  the  element  of  negotiability. 

The  following  is  a  quotation  of  the  essential  parts  of  the  in- 
struments thus  employed: 

"Stock  Subscription 

"I  hereby  subscribe  for  and  agree  to  take 

shares  of  the  capital  stock  of Company 

and  agree  to  pay  therefor per 

share,  payable  as  foUows:  Twenty-five  per  cent.  (25%) 
with  this  subscription  and  twenty-five  per  cent.  (25%) 
quarterly  until  paid  in  full. 

The  certificate  for  the  above  stock  shall  be  issued  by 

*     *    when  pajrment  in  full  of  this  subscription  is  made. 
«     *     * 

No  agreements  or  stipulations  other  than  those  print- 
ed hereon  shall  be  binding  upon  the  company.  *  *  * 
The  damages  accruing  upon  a  breach  of  this  contract  by 
the  subscriber  being  difficult  of  ascertainment,  it  is  agreed 
that  twenty  per  cent.  (20%)  of  his  subscription  shall, 
upon  default  by  the  subscriber,  be  retained  by  the  com- 
pany as  liquidated  damages,  and  that  the  stock  covered 
by  the  said  subscription  may  be  issued  and  sold  at  public 
or  private  sale  and  the  proceeds  applied  to  the  payment  of 
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any  balance  due  upon  said  subscription  or  said  note ;  any 
overplus  after  defraying  all  expenses  of  said  sale  to  be 
returned  to  the  subscriber.     *     *     ♦" 

Note 

For  value  received,  I  hereby  promise  to  pay  to  The 

Company,  or  order,  the  folowing  sums  of 

money  at  the  times  herein  specified,  to  wit: 

$ 19 

? ~ 19 

$ 1 19 

$ 19 

with  interest  after  maturity  at  6%  per  annum,  payable 
semi-annually. 

Payable  at  the  ofiice  of  The Company. 

In  case  of  failure  to  pay  any  installment  of  this  note 
when  due,  this  entire  note  shall  become  immediately  due 
and  payable  without  further  action  or  demand  on  the 
part  of  the  holder  of  the  same,  and  I  hereby  make,  con- 
stitute and  appoint  the  president  of  The 

Company,  my  true  and  lawful  agent  and  attorney,  hereby 
giving  and  granting  to  said  agent  full  power  and  authority 
to  issue  and  endorse  said  stock  certificate  in  my  name,  for 
the  purpose  of  efTecting  said  sale,  assignment  and  trans- 
fer. 


» 


It  further  appears  that  when  executed  the  stock  subscription 
and  the  note  are  on  a  single  sheet  of  paper,  but  separated  from  each 
other  by  perforations  so  that  the  note  can  be  detached  from  the 
stock  subscription. 

The  first  question  which  arises  is  as  to  whether  or  not  at  the 
time  of  the  execution  of  these  instruments  the  note  constitutes  pay- 
ment of  the  stock  subscription.  The  general  rule  of  law  relative 
to  payment  which  obtains  in  Ohio  and  most  of  the  states  is  to  the 
effect  that  the  giving  of  a  negotiable  note  is  not  regarded  as  pay- 
ment either  of  a  preexisting  debt  or  of  one  contemporaneously 
created,  unless  the  intention  to  treat  it  as  a  pajrment  affirmatively 
appears.  Here  there  is  nothing  to  overthrow  this  presumption; 
but  on  the  contrary  it  is  very  clear  from  the  recitels  of  both  instru- 
ments that  the  subscription  contract  is  to  remain  undischarged,  not- 
withstanding the  giving  of  the  note.  It  is  therefore  unnecessary  to 
investigate  the  question  as  to  whether  or  not  an  Ohio  corporation 


776  Depabtment  Reports 

may  lawfully  receive  payment  in  satisfaction  of  subscription  to  its 
capital  stock  by  taking  promissory  notes. 

It  is  clear  therefore  that  in  the  inception  of  such  a  transaction 
the  corporation  possesses  what  might  appear  to  be  two  distinct 
claims — one  on  the  subscription  contract  and  the  other  on  the  note. 
Yet  there  is  but  one  debt  or  primary  obligation  subsisting  betwcfbn 
the  parties,  namely,  that  arising  by  virtue  of  the  subscription.  At 
the  outset  at  least  the  note  is  a  collateral  undertaking  apparently 
intended  to  secure  the  performance  of  the  principal  obligation. 

Now  it  is  believed  to  be  clear  that  for  taxation  purposes  the 
corporation  would  not  be  required  to  list  the  value  of  the  subscrip- 
tion contract  as  personal  property  and  also  to  list  the  value  of  the 
note  considefred  as  an  independent  choice  in  action  among  its  tax- 
able credits ;  for  between  the  parties  the  note  is  not  an  independent 
chose  in  action ;  it  is  merely  a  negotiable  promise  to  pay  the  original 
subscription  and  any  defense  availaUe  to  the  subscriber  on  the  sub* 
scription  contract  would  also  be.  available  to  him  on  the  note,  as  be- 
tween the  parties. 

It  follows  from  this  that  when  the  corporation  has  both  the 
note  and  the  subscription  contract  in  the  case  of  a  given  subscrip- 
tion the  note  is  to  be  ignored  for  taxation  purposes  and  the  assets 
possessed  by  the  corporation  treated  as  personal  property  oit  the 
principles  laid  down  in  the  former  opinion. 

The  Commission  also  inquires,  however,  regarding  the  course 
to  be  pursued  when  the  corporation  retains  the  subscription  con- 
tract but  has  parted  with  the  note.  The  same  answer  is  to  be  given 
to  this  question,  qualified,  however,  by  the  statement  that  if  the 
note  has  been  negotiated  by  the  corporation  for  a  valuable  con- 
sideration the  proceeds  of  such  negotiation  should  be  credited  on 
the  subscription  contract.  This  would  be  the  right  of  the  sub- 
scriber and  it  would  follow  that  pro  tante  his  subscription  contract 
would  be  discharged  and  his  liability  on  such  contract  limited  to  the 
difference,  if  any,  between  the  amount  received  by  the  company 
through  the  negotiation  of  the  note  plus  his  other  payments  and  the 
total  amount  of  the  subscription,  lliis  difference,  to  the  extent  the 
claim  might  be  collectible,  would,  as  assets  of  the  company,  con- 
stitute a  part  of  its  personal  property  for  the  purpose  of  taxation. 
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The  Court  of  Insolvency  in  Hamilton  and  in  Cuyahoga  Counties 
May  in  Its  Discretion  Appoint  One  or  More  Constables  to  Pre- 
serve Order,  Attoid  the  Assignment  of  Cases  and  Discharge 
Such  Other  Duties  as  the  Court  Requires;  The  Compensation  of 
Such  Constable  or  Constables  in  Said  Court  of  Insolvency  Shall 
Be  That  Fixed  by  The  Judge  Making  the  Appointment,  Such 
CompensatiMi  Not  to  Exceed  Eighteen  Hundred  and  Twenty 
Dollars  Each  Year,  Together  With  Such  Additional  Compensa- 
tion, For  the  Work  of  Attendmg  the  Assignment  of  Cases,  Not 
to  Exceed  One  Thousand,  Five  Hundred  Dollars  Per  Year,  as 
The  Judge  Determines.^ — ^In  All  Counties  Having  at  the  Last  or 
Any  Future  Federal  Census  More  Than  Seventy  Thousand  In- 
habitants, the  Probate  Court  May,  If  the  County  is  One  Wherein 
More  Than  Two  Common  Pleas  Judges  regularly  Hold  Court  at 
The  Same  Time,  Appoint  One  or  More  Ccmstables  to  Preserve 
Order,  Attend  and  Take  Charge  of  the  Assignment  of  Cases  in 
Such  Court  and  Discharge  Such  Other  Duties  as  the  Court  Re- 
quires. The  Compensation  of. Such  Constable  or  Constables 
Shall  be  That  Fixed  by  the  Probate  Court,  on  the  Following  Basis : 
If  the  County  Wherein  Such  Probate  Court  is  Held  is  One  Where- 
in Four  or  More  Common  Pleas  Judges  Regularly  Hold  Court, 
Said  Compensation  Shall  Not  Exceed  Eighteen  Hundred  and 
Twenty  Dollars  Each  Year,  Together  With  Whatever  Further 
Compensation  (Not  to  Exceed  One  Thousand,  Five  Hundred 
Dollars  Per  Year)  the  Court  May  Allow  For  the  Work  of  Such 
Constable  or  Constables  in'  Connection  With  the  Assignment  of 
Cases;  If  the  County  Wherein  Such  Probate  Court  is  Held  is  One 
Wherein  Three,  That  is  to  Say,  More  Than  Two  and  Not  More 
Than  Three  Common  Pleas  Judges  Hold  Court  at  the  Same 
Time,  Said  Compensation  Shall  Not  Exceed  Twelve  Hundred  and 
Fifty  Dollars  Each  Year,  Together  With  Whatever  Further  Com- 
pensation (Not  to  Exceed  One  Thousand,  Five  Hundred  D(dlars 
Per  Year)  The  Court  May  Allow  For  the  Work  of  Such  Consta- 
ble or  Constables  in  Connection  With  the  Assignmtrnt  of  Clases. 


No.  590— (Opinion  Dated  Ausnist  28,  1919.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :    Your  letter  of  recent  date  reads  as  follows : 

^'In  view  of  opinions  of  Attorney  General  to  be  found  in 
the  Opinions  of  the  Attorney  General,  1916,  Volume  I,  page 
J908,  and  1917,  Volume  I,  page  1067,  and  the  provisions  of  sec- 
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tion  1692  G.  C.  as  amended,  103  O.  L.  417,  and  section  1693 
G.  C.,  as  amended,  107  O.  Lu  689,  and  as  again  amended  in 
1919,  in  House  Bill  616,  we  would  ask  your  opinion  as  to  what 
the  maximum  amount  is  that  can  be  allowed  a  court  constable 
in  the  courts  of  insolvency  (Cuyahoga  and  Hamilton  counties) 
and  in  probate  courts  in  counties  having  a  population  of  70,000 
or  more?  Can  constables  in  the  insolvency  courts  and  in  tiie 
probate  courts  in  counties  having  a  population  of  70,000  or 
more  be  placed  by  the  court  in  charge  of  the  assignment  of 
cases  with  additional  compensation  therefor?" 

It  is  considered  that  both  of  your  questions  relate  to  one  and 
the  same  thing  and  come  to  this:  Have  judges  of  the  insolvency 
courts,  and  of  probate  courts  in  counties  having  more  than  70,000 
inhabitants,  the  right  to  appoint  one  or  more  constables  to  attend 
and  assume  charge  of  the  assignment  of  cases  in  their  respective 
courts,  and  to  allow  such  constables  additional  compensation  there- 
for? 

Section  1692  G,  C.  (103  O.  L.  417)  says: 

"When,  in  the  opinion  of  the  court,  the  business  thereof 
so  requires,  each  court  of  common  pleas,  court  of  appeals, 
superior  court,  insolvensy  court,  in  each  county  of  the  state, 
and,  in  counties  having  at  the  last  or  any  future  federal  census 
more  than  seventy  thousand  inhabitants,  the  probate  court 
may  appoint  one  or  more  constables  to  preserve  order,  attend 
the  assignment  of  cases  in  counties  where  more  than  two 
common  pleas  judges  regularly  hold  court  at  the  same  time, 
and  discharge  such  other  duties  as  the  court  requires.  When 
so  directed  by  the  court,  each  constable  shall  have  the  same 
powers  as  sheriffs  to  call  and  impanel  jurors,  except  in  capi- 
tal cases/' 

Section  1693  G.  C.  (amended  in  108  0.  L.  162,  being  H.  B.  No. 
615)  says: 

"Each  constable  shall  receive  the  compensation  fixed  by 
the  judge  or  judges  of  the  court  making  the  appointment.  In 
counties  where  four  or  more  judges  regularly  hold  court,  said 
compensation  shall  not  exceed  eighteen  hundred  and  twenty 
dollars  each  year,  in  counties  where  two  judges  and  not  more 
than  three  judges  hold  court  at  the  same  time,  not  to  exceed 
twelve  hundred  and  fifty  dollars  each  year,  and  in.  counties 
where  only  one  judge  holds  court,  such  amount,  not  to  exceed 
one  thousand  dollars  each  year,  as  may  be  fixed  by  the  court, 
and  shall  be  paid  monthly  from  the  county  treasury  on  the 
order  of  the  court.  Such  court  constable  or  constables  when 
placed  by  the  court  in  charge  of  the  assignment  of  cases,  may 
be  allowed  further  compensation  not  to  exceed  one  thousand 
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five  hundred  dollars  per  year,  as  the  court  by  its  order  entered 
on  the  journal  determines.  In  counties  where  only  one  judge 
holds  court  the  constable  provided  for  herein,  when  not  attend- 
ing the  common  pleas  court,  shall  upon  the  order  of  the  judge 
of  such  common  pleas  court,  and  without  additional  compen- 
sation, attend  the  probate  court  and  the  court  of  appeals  of 
said  county/' 

It  has  been  heretofore  held  by  this  department  that  the  first 
of  the  above  quoted  sections  is  the  enabling  statute  in  respect  of 
the  appointment  of  court  constables  to  attend  the  assignment  of 
cases:  that  section  1693  G.  C.  does  not  confer  authority  upon  the 
court  to  impose  the  duty  of  assigning  cases  upon  court  constables, 
but  only  authorizes  an  extra  allowance  to  court  constables  when 
the  latter  have  been  given  that  duty  by  virtue  of  an  order  made  by 
the  court  under  favor  of  section  1692  G.  C.  See  1916  Opin.  of  Atty, 
Gen.,  Vol.  1,  p.  908 ;  also  1917  Opin.  of  Atty.  Gen.,  Vol.  2,  p.  1067. 

By  reason  of  section  1692  G.  C,  the  judge  of  an  insolvency 
court  may  appoint  one  or  more  constables  to  attend  the  assign- 
ment of  cases,  provided  only  that  the  county  wherein  such  court 
is  held  is  one  ''where  more  than  two  copimon  pleas  judges  regu- 
larly hold  court  at  the  same  time."  This  same  proviso  and  one 
other  as  well  attaches  to  the  right  of  a  probate  judge  to  appoint 
one  or  more  constables  to  attend  the  assignment  of  cases ;  that  is 
to  say,  the  county  in  which  such  probate  judge  holds  court  must  be 
one  "where  more  than  two  common  pleas  judges  regularly  hold 
court  at  the  same  time,"  and  such  county  must,  at  the  last  or  any 
future  federal  census,  have  had  or  have  more  than  seventy 
thousand  inhabitants. 

It  is  apparent  from  the  sections  under  consideration  that  the 
legislature  has  made  the  appointment  of  "assignment  constables," 
and  the  compensation  of  constables,  generally,  dependent  upon  the 
state  or  condition  of  business  in  the  county,  as  disclosed  by  the 
fact'  of  the  number  of  common  pleas  judges  regularly  holding  court 
in  that  county. 

By  section  1692  G.  C.  the  legislature  has  made,  as  an  arbitrary 
measure  or  gauge  of  the  necessity  for  the  appointment  of  one  or 
more  constables  to  attend  the  assignment  of  cases  in  the  courts 
therein  specified,  the  fact  that  there  are  more  than  two  common 
pleas  judges  in  a  county  regularly  holding  court  at  the  same  time. 

You  will  notice  that  that  part  of  section  1693  G.  C.  which 

fixes  the  compensation  of  constables,  towit,.the  part  reading: 

^Tn  counticb  where  four  or  more  judges  regularly  hold 
court,  said  compensation  shall  not  exceed  eighteen  hundred 
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and  twpniy  dollars  each  year,  in  counties  where  two  judges 
and  not  more  than  three  judges  hold  court  at  the  same  time, 
not  to  exceed  twelve  hundred  and  fifty  dollars  each  year,  and 
in  counties  where  only  one  judge  holds  court,  such  amount, 
not  to  exceed  one  thousand  dollars  each  year,  as  may  be  fixed 
by  the  court,  and  shall  be  paid  monthly  from  the  county  treas- 
ury on  the  order  of  the  court.'* 

does  not  expressly  speak  of  common  pleas  judges.  That  is,  it  does 
not  say  "In  counties  where  four  or  more  common  pleas  judges 
regularly  hold  court,"  etc.  Yet  it  is  evident  that  "judges''  in  this 
connection  means  common  pleas  judges;  otherwise  the  word  is 
meaningless,  for  we  have  no  counties  in  Ohio  where  four  or  more 
court  of  appeals  judges  regularly  hold  court,  nor  any  wherein  four 
or  more  superior  court  or  insolvency  court  or  probate  court  judges 
regularly  hold  court.  In  only  one  county  of  the  state  (Hamilton 
County)  is  there  a  court  known  as  the  "Superior  Court" ;  and  but 
two  counties  have  an  "Insolvency  Court,"  towit,  Hamilton  and 
Cuyahoga  Counties.  In  both  Hamilton  and  Cuyahoga,  the  number 
of  common  pleas  judges  is  in  excess  of  four. 

You  are  therefore  advised: 

(1)  That  the  court  of  insolvency  in  Hamilton  and  in  Cuy- 
ahoga Counties  may  in  its  descretion  appoint  one  or  more  con- 
stables to  preserve  order,  attend  the  assignment  of  cases  and  dis- 
charge such  other  duties  as  the  court  requires ;  that  the  compensa- 
tion of  such  constable  or  constables  in  said  court  of  insolvency 
shall  be  that  fixed  by  the  judge  making  the  appointment,  such  com- 
pensation not  to  exceed  eighteen  hundred  and  twenty  dollars  each 
year,  together  with  such  additional  compensation,  for  the  work  of 
attending  the  assignment  of  cases,  not  to  exceed  one  thousand,  five 
hundred  dollars  per  year,  as  the  judge  determines. 

(2)  That  in  all  counties  having  at  the  last  or  any  future 
federal  census  more  than  seventy  thousand  inhabitants,  the  pro- 
bate court  may,  if  the  county  is  one  wherein  more  than  two  com- 
mon pleas  judges  regularly  hold  court  at  the  same  time,  appoint 
one  or  more  constables  to  preserve  order,  attend  and  take  charge 
of  the  assignment  of  cases  in  such  court  and  discharge  such  other 
duties  as  the  court  requires.  The  compensation  of  such  constable 
or  constables  shall  be  that  fixed  by  the  probate  court,  on  the  follow- 
ing basis :  If  the  county  wherein  such  probate  court  is  held  is  one 
wherein  four  or  more  common  pleas  judges  regularly  hold  court, 
said  compensation  shall  not  exceed  eighteen  hundred  and  twenty 
dollars  each  year,  together  with  whatever  further  compensation 
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(not  to  exceed  one  thousand,  five  hundred  dollars  per  year)  the 
court  may  allow  for  the  work  of  such  constable  or  constables  in 
connection  with  the  assignment  of  cases;  if  the  county  wherein 
such  probate  court  is  held  is  one  wherein  three,  that  is  to  say, 
more  than  two  and  not  more  than  three  common  pleas  judges  hold 
court  at  the  same  time,  said  compensation  shall  not  exceed  twelve 
hundred  and  fifty  dollars  each  year,  together  with  whatever  fur- 
ther compensation  (not  to  exceed  one  thousand,  five  hundred  dol- 
lars per  year)  the  court  may  allow  for  the  work  of  such  constable 
or  constables  in  connection  with  the  asignment  of  cases. 

The  phrase  "more  than  two  and  not  more  than  three  common 
pleas  judges''  is  used  in  the  paragraph  immediately  preceding,  out 
of  regard  for  certain  provisions  found  in  sections  1692  and  1693 
G.  C.  According  to  section  1692  G.  C,  the  duty  of  attending  the 
assignment  of  cases  can  not  be  legally  imposed  upon  a  court  con- 
stable unless  said  court  is  held  in  a  county  wherein  more  than  two 
common  pleas  judges  regularly  hold  court ;  and  according  to  section 
1693  G.  C,  which  fixes  the  compensation  of  court  constables,  such 
compensation  shall  not  exceed  twelve  hundred  and  fifty  dollars  "in 
counties  wherein  two  judges  and  not  more  than  three  judges  hold 
court  at  the  same  time,"  with  additional  compensation  incident  to 
the  assignment  of  cases.  In  other  words,  both  of  the  provisions 
just  quoted  must  be  borne  in  mind  in  fixing  the  salary  of  a  con- 
stable in  a  "three-judge"  county. 

There  is  No  Statute  Which  Authorizes  the  Refunder  of  An  Exces^ 
sive  Payment  of  a  Collateral  Inheritance  Tax  Made  by  an  Ad- 
ministrator, and  Such  Refunder  Cannot  be  Made. 


No.  614— (Opinion  Dated  Sept.  9,  1919.) 

Hon.  Walter  W.  Beck,  Prosecuting  Attorney,  Lisbon,  Ohio. 

Dear  Sir: — In  your  letter  of  August  26th  you  submit  an  in- 
quiry addressed  to  you  by  the  Auditor  of  Columbiana  County,  in 
which  he  states  that  the  administrator  of  a  certain  estate  paid 
collateral  inheritance  taxes  in  the  year  1918  on  account  of  certain 
successions  to  the  estate  of  which  he  was  administrator ;  that  these 
payments  are  now  alleged  to  have  been  erroneous  and  excessive  in 
amount  because  of  the  failure  of  the  administrator  and  the  collect- 
ing authorities  to  deduct  the  five  hundred  dollar  exemption  pro- 
vided by  the  former  collateral  inheritance  tax  law  from  the  share 
of  each  successor.    The  administrator  now  asks  a  refunder  of  the 
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amount  so  excessively  paid,  and  you  request  the  opinion  of  this 
department  as  to  whether  or  not  such  a  ref  under  can  be  made. 

The  contention  that  the  payment  was  excessive  is,  on  the  facts 
stated,  correct  as  each  succession  was  entitled  to  a  separate 
exemption.  It  does  not,  however,  follow  that  the  administrator 
has  an  immediate  and  available  right  to  secure  a  refunder.  Waiv- 
ing the  question  voluntary  payment  induced  by  the  negligence  of 
the  administrator  himself  or  his  mistake  of  law,  as  the  case  may 
be,  (or  the  payment  may  have  been  in  truth  involuntary,  as  no 
facts  are  shown  on  this  point),  it  is  nevertheless  true  that  the 
collateral  inheritance  tax  law  provided  no  machinery  for  refunding 
excessive  payments  from  the  public  treasury.  Quotation  of  the 
collateral  inheritance  law  will  be  unnecessary  to  show  this  fact. 
Not  only  is  there  no  provision  for  such  a  refunder,  but  if  there 
were  such  a  provision  it  would  have  to  go  to  the  extent  of  distri- 
buting the  refunder  as  between  the  state  and  the  local  subdivision 
entitled  to  share  in  the  proceeds  of  the  pajrment. 

Other  tax  laws  do  provide  for  refunders.  For  example,  pro- 
perty taxes  erroneously  collected  may,  under  proper  circumstances, 
be  refnded  by  order  of  the  county  commissioners  (Sections  2589 
and  2590  of  the  General  Code).  It  is  true  that  these  sections 
standing  by  themselves  might  possibly  be  interpreted  broadly 
enough  to  authorize  the  refunder  which  is  now  claimed,  in  that  in- 
heritance taxes  were  in  theory  collected  on  daplicates  (See  Section 
2641  of  the  General  Code).  The  inheritance  tax  duplicate  was, 
however,  a  special  duplicate  as  distinguished  from  the  tax  list  and 
duplicate  of  taxable  property  which  was  frequently  designated  as 
the  "general  duplicate."  It  is  clear  that  sections  2589  and  2590 
referred  only  to  the  general  duplicate;  for  they  were  originally  a 
part  of  section  1038  of  the  Revised  Statutes,  which  also  provided 
what  is  now  found  in  section  2588  of  the  General  Ck)de.    The  first 

sentence  of  that  section  is  as  follows: 

"From  time  to  time  the  county  auditor  shall  correct  all 
errors  which  he  discovers  in  the  tax  list  and  duplicate,  either 
in  the  name  of  the  person  charged  with  taxes  or  assessments, 
the  description  of  lands  or  other  property  or  when  property 
exempt  from  taxation  has  been  charged  with  tax,  or  in  the 
amount  of  such  taxes  or  assessment." 

Section  2589  then  begins  as  follows: 

"After  having  delivered  the  duplicate  to  the  county  treas- 
rurer  for  collection,  if  the  auditor  is  satisfied  that  any  tax  or 
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assessment  thereon*  *  has  been  erroneously  charged,  he  may 
give  the  person  so  charged  a  certificate  *  *," 

It  goes  on  to  provide  that — 

"If  at  any  time  the  auditor  discovers  that  erroneous  taxes 
or  assessments  have  been  charged  and  collected  in  previous 
years,  he  shall  call  the  attention  of  the  county  commissioners 
thereto,"  etc. 

The  sentence  last  quoted  must  be,  I  think,  interpreted  in  con- 
nection with  what  precedes.  The  phrase  "erroneous  taxes  or  as- 
sessments'' therein  must  refer  to  taxes  and  assessments  of  the 
kind  dealt  with  previously  in  the  related  provisions. 

It  follows,  therefore,  that  section  2588  et  seq.  of  the  General 
Code  are  not  available  in  the  present  instance.  As  previously 
stated,  other  statutory  provisions  have  been  made  for  refunders, 
as  in  the  case  of  liquor  assessments,  for  example.  These  facts  are 
mentioned  to  bring  out  the  point  that  there  is  no  single  statute  of 
universal  application  authorizing  the  ref under  of  erroneously  paid 
taxes,  and  that  the  policy  of  our  legislation  has  been  to  make  spec- 
ial provision  in  the  case  of  each  tax  or  kind  of  tax  for  such  re- 
funded Section  20-1  of  the  General  Code  comes  closest  to  being  a 
law  of  such  universal  application.  Without  quoting  that  section, 
however,  it  may  be  said  that  it  is  limited  to  taxes  paid  directly 
into  the  state  treasury  and  therefore  can  have  no  application  to 
taxes  paid  to  county  treasurers. 

It  follows  that  whatever  may  be  the  merit  of  the  administrar 
tors'  claim  as  tested  by  the  character  of  the  pajrment  mad^  by  him, 
there  is  no  administrative  machinery  which  will  afford  him  any 
relief  at  the  present  time.  It  will  be  necessary  for  the  administra- 
tor to  secure  relief,  if  at  all,  by  act  of  the  legislature. 


SUPREME  COURT 


The  Ohio  River  Power  Co.  vs.  The  City  of  Steubenville. 
JMiinicipal  Corporations-— Authority  to  Fix  Electric  Light  Rati 
Acceptance  of  Ordinance  by  Company  Constitutes  Contract, 
When — Public  Utilities  Commission  has  no  Jurisdiction  There- 
of, When — Secti<m  614-47,  General  Code— Constitutional  Power 
to  Contract — Section  4,  Article  XVIII,  Constitution,  1919. 

1.  The  council  of  a  municipality  has  authority  to  fix  the  price  that 
an  electric  light  company  may  charge  the  city  or  its  inhabitants  for 
electric  current  for  light  and  power  purposes.  (City  vs.  Public  Utilities 
Commission,  ante,  approved  and  followed.) 

2.  Where  the  price  of  such 'electric  current  for  light  or  other  pur- 
poses is  fixed  by  ordinance  for  a  period  not  exceeding  ten  years,  and  the 
electric  light  company  files  in  the  ofiGice  of  the  auditor  or  clerk  of  the 
corporation  its  written  acceptance,  such  ordinance  and  acceptance  in 
writing  constitute  a  contract  between  the  municipality  and  the  electric 
light  company  binding  on  both  parties  thereto  during  the  term  named  in 
the  ordinance. 

3.  By  the  provisions  of  Sec.  614-47,  General  Code  such  contracts  are 
specifically  exempted  from  the  oi>eration  of  the  statutes  of  this  state  de> 
fining  the  powers  and  duties  of  the  Public  Utilities  Commission  of  Ohio 
in  relation  to  the  rate,  price,  charge,  toll  or  rental  that  such  public' 
utilities  may  charge,  demand,  exact  or  coUect  for  any  service  rendered, 
or  to  be  rendered  by  it. 

4.  A  contract  entered  into  b€rt;ween  a  public  utility  and  a  municipality  of 
this  state,  whereby  the  public  utility  agrees  to  supply  its  product  or  ser- 
vice to  the  municipality  or  its  inhabitants  for  a  period  of  ten  years,  at  a 
rate,  price,  charge,  toll  or  rental  specified  in  such  contract,  is  expressly 
authorized  by  Section  4,  Article  XVIII  of  the  Constitution  of  Ohio,  and  is 
valid  and  binding  upon  the  parties  thereto,  unless  disapproved  by  a  ma- 
jority of  the  electors  voting  thereon^  at  a  referendum  election  held  under 
the  provisions  of  Section  5,  Article  aVIII  of  the  Constitution  of  this  state. 


No.  16073— (Decided  April  29,  1919.) 

Error  to  the  Court  of  Appeals  oi  Jefferson  county. 

On  the  19th  day  of  January,  1917,  The  Steubenville  &  East 
Liverpool  Railway  &  Light  Company  transferred  its  property, 
franchise,  and  contracts,  in  so  far  as  the  same  applied  to  the  light- 
ing and  power  business  formerly  carried  on  by  it,  to  The  Ohio 
River  Power  Company.  This  transfer  included  contracts  with  the 
city  of  Steubenville,  dated,  respectively,  the  13th  and  15th  of 
October,  1915,  for  furnishing  light  and  power  to  the  city,  and  to 
private  consumers,  for  a  period  of  ten  years  from  the  date  thereof. 

In  1915,  the  former  contract  of  The  Steubenville  &  E!ast  Liver- 
pool Railway  &  Light  Company  with  the  city  of  Steubenville,  Ohio, 
for  the  furnishing  of  electric  current  for  light  and  power,  expired, 
and  on  the  25th  day  of  May,  1915,  the  city  council  of  the  city  of 
Steubenville  passed  an  ordinance  authorizing  the  director  of  public 
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service  to  advertise  for  bids  for  city  lighting  and  power,  and  for 
light  and  power  to  be  furnished  the  inhabitants  of  the  city. 

The  Steubenville  &  East  Liverpool  Railway  &  Light  Company 
submitted  bids  covering  both  of  these  propositions,  and  on  the  12th 
day  of  October,  1915,  the  council  of  the  city  of  Steubenville  passed 
an  ordinance  accepting  the  bid  for  the  furnishing  of  light  and 
power  to  the  city  and  authorizing  the  director  of  public  service  on 
behalf  of  the  city  of  Steubenville  to  enter  into  a  contract  with  The 
East  Liverpool  Railway  &  light  Company  to  furnish  the  city  with 
light  and  power  at  the  rate  named  in  the  bid,  €or  a  period  ^f  ten 
years ;  which  contract  was  executed  on  the  following  day. 

On  the  same  da^r,  October  12,  1915,  the  city  council  passed  an 
ordinance  fixing  the  price  of  electric  current  for  light  and  power  to* 
private  consumers  for  the  ensuing  ten  years  in  accordance  with  the 
bid  of  The  Steubenville  &  East  Liverpool  Railway  &  Light  Com- 
pany, and  on  the  15th  day  of  October,  1915,  that  company,  by  its 
board  of  directors,  accepted  the  terms  and  conditions  of  this  or- 
dinance, an  filed  its  notice  of  acceptance  with  the  city  auditor  and 
clerk  of  council,  and  also  with  the  public  utilities  commission. 

The  Steubenville  &  East  Liverpool  Railway  &  Light  Company 
entered  upon  the  performance  of  these  contracts,  and  continued  to 
perform  until  the  same  were  sold  and  transferred  to  The  Ohio 
River  Power  Company  in  January  of  1917.  The  Ohio  River  Power 
Company  continued  to  furnish  service  to  the  city  and  to  private 
consumers  under  the  terms  and  conditions  of  these  contracts  until 
November  22, 1917,  at  which  time  it  filed  new  schedules,  increasing 
the  rates  for  electric  current  for  power  purposes. 

On  the  30th  day  of  January,  1918,  the  city  of  Steubenville 
commenced  an  action  in  the  common  pleas  court  of  Jefferson  county 
to  enjoin  The  Ohio  River  Power  Company  from  putt;ing  these  in- 
creased rates  into  efifect.  A  temporary  injunction  was  allowed, 
which,  upon  final  hearing,  was  made  perpetual.  An  appeal  was 
taken  to  the  court  of  appeals  of  Jefferson  county,  which  court  en- 
tered a  like  order,  enjoining  the  defendant  from  increasing  the 
rates  for  electric  current  for  power  fixed  by  the  contracts  with  the 
city  of  Steubenville  for  and  during  the  term  of  ten  years  next  after 
the  date  of  these  contracts. 

This  proceeding  in  error  is  brought  to  reverse  the  judgment 
of  the  court  of  appeals. 

Mr.  W.  McD.  Miner;  Mr.  M.  F.  Millikan  and  Mr.  J.  P.  Van  De- 
Voort,  for  plaintiff  in  error. 

Mr.  C.  L.  Williams,  for  defendant  in  error. 
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Donahue,  J.  It  is  contended  on  behalf  of  the  plaintiff  in  error 
that  the  council  of  a  municipality  has  no  authority  to  fix  the  price 
at  which  it  shall  require  a  company  to  furnish  electric  current  for 
power  purposes,  or  to  make  or  to  enter  into  any  contract  that  will 
prevent  the  state  from  'exercising  its  rate-making  power  during  the 
time  such  contract  is  in  force. 

This  court  recently  held  in  the  case  of  the  City  of  Washing- 
ton vs.  The  Public  Utilities  (>ommission  of  Ohio,  ante ,  that 

the  council  of  a  municipality  has  authority  to  fix  the  price  of  elec- 
tric current  for  power,  and  were  it  not  for  the  fact  that  this 
question  was  not  necessarily  controlling  in  that  case,  and  that  the 
opinion  is  per  curiam  and  without  syllabus,  it^would  be  wholly  un- 
necessary to  write  this  opinion,  for  the  judgment  in  that  case  is 
decisive  on  this  question. 

While  it  is  undoubtedly  true  that  grants  of  power  must  be 
strictly  construed,  that  the  enumeration  of  certain  powers  presup- 
poses the  exclusion  of  all  others,  and  that  an  incident  to  a  grant 
does  not  imply  a  grant  of  power,  yet  these  rules  of  construction 
must  not  be  carried  beyond  the  reason  for  their  existence. 

Section  3983,  General  Code,  is  so  closely  related  to  Section 
3982,  General  Code,  that  it  must  be  read  in  connection  with  that 
section  as  an  aid  in  determining  the  intent  and  purpose  of  the  gen- 
eral, assembly  of  Ohio  in  enacting  Section  3982.  Section  3983 
clearly  contemplates  the  power  of  the  municipal  council  to  fix  the 
price  of  electric  current,  not  only  for  lighting  purposes,  but  for  all 
other  legitimate  purposes,  for  a  period  not  exceeding  ten  years, 
when  assent  in  writing  is  filed  by  the  company  in  the  office  of  the 
auditor  or  clerk  of  the  corporation.  There  is  no  better  way  to  de- 
termine the  intent  and  purpose  of  the  legislature  than  by  its  own 
construction  9f  the  language  used.  In  Section  3983  the  general 
assembly  of  Ohio  has  by  the  words  "for  the  purposes"  given  its 
interpretation  of  the  extent  of  the  rate-making  power  intended  to 
be  granted  to  municipalities.  This  intent  further  appears  from 
the  language  used  in  Section  9196  and  9321,  General  Code,  which 
authorize  electric  light  companies  to  manufacture  and  supply 
electricity  for  light,  heat,  and  power  purposes,  and  sell  the  same 
with  the  consent  of  the  municipality. 

That  this  is  no  strained  construction  of  Section  3982,  General 
Code,  is  evidenced  by  the  provisions  of  Section  614-2,  General  Code, 
defining  an  electric  light  company  as  a  company  "engaged  in  the 
business  of  supplying  electricity  for  light,  heat  or  power  purposes 
to  consumers  within  this  state." 
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If  we  were  to  insist  upon  a  narrow  and  technical  definition  of 
the  word  ''light/'  an  electric  light  company  must  necessarily  be  de- 
fined as  a  company  that  furnishes  electric  current  for  lighting  pur- 
poses only;  but  the  general  assembly  by  enacting  Section  614-2^ 
General  Code,  has  expanded  the  ordinary  meaning  of  the  word 
"light,"  as  used  in  the  designation  "electric  light  company/'  to  in- 
clude companies  furnishing  electricity  for  heat  or  for  power  or 
for  light,  or  for  all  or  either  of  these. 

If  an  electric  light  company  means  a  company  that  furnishes 
current  for  light,  or  heat,  or  power,  all  of  these  things  must  have 
been  within  the  contemplation  of  the  general  assembly  when  it 
enacted  Section  3982  and  3983,  General  Code.  But,  even  if  Sec- 
tion 3982  were  not  subject  to  this  construction  Section  3983,  in- 
dependent of  Section  3982  and  independent  of  all  other  legislation 
upon  this  subject,  authorizes  a  contract  of  this  character,  and  pro- 
vides in  detail  how  much  contracts  shall  be  executed. 

Section  3982  does  not  contemplate  a  contract.  On  the  con- 
trary, it  grants  arbitrary  power  to  the  council  to  fix  rates  from 
time  to  time,  regardless  of  the  consent  of  the  utility ;  but  Section 
3983  provides,  in  terms,  that  when  an  ordinance  has  been  passed 
fixing  the  rate  for  electric  current  for  lighting  the  streets,  or  other 
purposes,  for  a  definite  term  not  exceeding  ten  years,  and  written 
acceptance  has  been  filed  by  the  company  in  the  office  of  the 
auditor  or  clerk  of  the  corporation,  the  power  granted  to  council 

by  Section  3982  shall  be  suspended  during  the  term  named  in  the 
ordinance. 

The  provisions  of  Section  3983  are  not  merely  incident  to  the 
power  granted  in  Section  3982,  but  confer  specific  authority  upon 
the  council  of  any  municipality  to  fix  rates  for  a  period  not  exceed- 
ing ten  years  by  contract  with  the  utility  furnishing  electric  cur- 
rent for  light,  or  for  other  purposes. 

This  is  a  distinct  and  different  method  than  the  method  of 
fixing  rates  from  time  to  time  by  the  exercise  of  the  arbitrary 
power  conferred  by  Section  3982,  regardless  of  the  assent  of  the 
utility. 

Section  614-44,  General  Code,  specifically  authorizes  municipal 
corporations  to  fix  by  ordinance  the  price,  rate,  charge,  or  rental, 
that  a  public  utility  of  this  character  may  charge,  demand,  exact, 
or  collect  therefor,  for  an  ensuing  period,  as  provided  in  Section 
3644,  3982  and  3983,  General  Code,  and  also  provides  for  the  filing 
of  acceptance  of  such  rate  by  the  company,  as  provided  in  Section 
8983,  General  Code ;  and  Section  614-47  expressly  provides  that  the 
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utilities  act  shall  not  apply  to  prices  fixed  under  authority  of  these 
sections. 

This  court  has  repeatedly  held  that  the  filing  of  such  accept- 
ance constitutes  a  contract  between  the  municipality  and  the  com- 
pany, for  the  period  of  ten  years ;  so  that  here  we  are  dealing  with 
two  contracts  between  the  parties  to  this  litigation,  one  in  relation 
to  the  electrical  current  furnished  to  the  city  for  lighting  and 
power  purposes,  and  the  other  fop  current  furnished  the  citizens  of 
Steubenville  for  the  same  purposes. 

Even  if  it  were  conceded  that  the  statutes  of  this  state  do  not 
confer  power  upon  the  council  of  a  municipality  to  fix  arbitrarily, 
or  by  contract,  the  rate  an  electric  light  company  might  charge  for 
electric  current  for  power  purposes ;  nevertheless.  Section  4,  Article 
XVIII  of  the  Constitution,  as  amended  1912,  expressly  authorizes 
a  municipality  to  contract  with  any  public  utility,  the  product  or 
service  of  which  is  to  be  supplied  to  the  municipality  or  its  in- 
habitants. While  this  section  does  not  authorize  the  municipality 
to  fix  an  arbitrary  rate  to  be  charged  by  a  public  utility  for  the 
commodity  it  furnishes  to  the  municipality  or  its  inhabitants,  it 
does  clearly  authorize  a  contract  between  the  municipality  and  the 
utility,  and  that  contract  would  necessarily  include  the  price  to  be 
paid  for  service  or  commodity  to  be  furnished  by  the  utility.  There- 
fore, when  the  utility  names  the  rate  at  which  it  is  willing  to  fur- 
nish its^  product,  and  the  city  accepts  that  rate  on  its  own  behalf 
and  on  behalf  of  its  inhabitants,  and  enters  into  a  contract,  the 
terms  of  which  include  the  rate  so  agreed  upon,  such  contract,  in- 
cluding the  agreement  as  to  ratie,  clearly  comes  within  the  au- 
thority conferred  upon  municipalities  by  Section  4,  Article  XVIII 
of  the  Constitution  of  Ohio ;  and  if  there  were  any  conflict  between 
the  provisions  of  the  Constitution  and  the  provisions  of  any  statute 
of  this  state  existing  at  the  time  or  enacted  since  this  constitution- 
al amendment  was  adopted  such  statute  must  fall.  It  would  there- 
fore be  idle  to  discuss  whether  there  is  or  is  not  any  statute  in  con- 
flict with  this  constitutional  provision,  for  it  could  avail  nothing 
in  determining  the  vadility  of  these  contracts. 

This  court  having  reached  the  conclusion  that  these  contracts 
are  valid  and  subsisting  contracts  between  the  city  of  Steubenville 
and  The  Ohio  River  Power  Company,  it  follows  that  the  courts 
have  jurisdiction  to  enforce  the  contracts  as  written. 

Judgment  afffamed. 

Nichols,  C  J.,  Jones,  Matthias,  Johnson,  Wanamaker  and 
Robinson,  JJ.,  concur. 
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MOTION    DOCKET 

10203 — Commonwealth  Casualty  Co. 
V8.  Melissa  Wheeler.  Motion  lor  an 
order  directing  the  court  of  appeals  of 
Richland  county  to  certify  its  record. 
Overruled. 

10204— Ex  Parte  Delilah  Berger 
(Habeas  Corpus).  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Richland  county  to  certify  its  record. 
Sustained. 

10206--Wheeling  Steel  &  Iron  Co. 
V.  William  B.  Hildebrand.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Belmont  county  to  certify  its 
record.     Overruled. 

10207— The  First  United  Presby- 
terian Church  of  New  Concord,  Ohio, 
V.  J.  A.  Young  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Muskingum  county  to  certify  its 
record.    Overruled. 

10208— Ray  Allen  v.  State  of  Ohio. 
Motion  for  leave  to  file  petition  in 
error  to  the  court  of  appeals  of  Wood 
county.     Overruled. 

10209— The  Rudolph  Savings  Bank 
Co.  V.  The  Anchor  Oil  &  Oas  Co.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Wood  county  to  certify 
its  record.     Sustained. 

10212— The  City  of  Dover,  Ohio,  v. 
The  Tuscarawas  Mausoleum  Co.  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Tuscarawas 
county  to  certify  its  record.  Over- 
ruled. 


10214 — ^Bmma  Schumacher,  Admx., 
V.  George  P.  Stoltz.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Crawford  county  to  certify  its  rec- 
ord.    Overruled. 

10215 — The  Gem  Chum  Co.  v.  The 
Ohio  Bank  &  Savings  Co.  Motion  for 
an  ord^r  directing  the  court  of  ap- 
peals of  Hancock  county  to  certify  its 
record.    Overruled. 

10216— Alexander  R.  Hawthorne  v. 
Hannah  Gahagan  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Miami  county  to  certify  its 
record.     Overruled. 

GENERAL    DOCKET 

16185— The  State  of  Ohio  ex  rel. 
Joseph  McGhee,  Atty.  Gen.,  v.  The 
Ohio  Utilities  Co.  In  Mandamus. 
Judgment  for  possession  of  property 
awarded  state  of  Ohio. 

1186— The  State  of  Ohio  ex  rel. 
Joseph  McGhee,  Atty.  Gen.,  v.  The 
Chillicothe  Electric  Ry.  &  Lighting 
Co.  In  Mandamus.  Judgment  for 
possession  of  property  awarded  state 
of  Ohio. 

16187— The  State  of  Ohio  ex  rel. 
Joseph  McGhee,  Atty.  Gen.,  v.  The 
Chillicothe  &  Camp  Sherman  Electric 
Ry.  Co.  In  Mandamus.  Judgment 
for  possession  of  property  awarded 
state  of  Ohio. 
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Yarder  Mfg.  Co.,  Toledo;  |16,000. 
Teefil  Qerman,  Stanley  Tarder,  Henry 
Clarke,  Joseph  Piotrowskl,  Stanley  Go- 
goliesky,  Martin  J.  Lutomski,  Stanley 
B.  Kryanlak. 

Community  Savings  &  Loan  Co., 
Cleveland;  $1,000,000.  E.  H.  Krueger, 
Milton  C.  Portmann,  C.  H.  Beardslee, 
Boyd  Comstock,  W.  E.  Lewis. 
.  Exide  United  Service  Co.,  Akron, 
$20,000.  J.  C.  Mclntyre,  G.  O.  Mcln- 
tyre,  Etta  Hamlen.  Reglna  Brannan, 
W.  E.  Slabaugh.  , 

Field-Gentsch  Realty  Co.,  Cleveland, 
$100,000.  Gardner  Abbott,  Thomas  H. 
Jones,  King  Tolles,*  Leslie  Nichols. 
John  M.  Garfield. 

Ace  Tire  and  Rubber  Co.,  Akron, 
$10,000.  Herman  Gruewald,  Rolla  T. 
France,  EStta  Hamlen,  J.  B.  Huber,  Re- 
glna Brannan. 

Olympic  Amusement  Co.,  Cleveland, 
$5,000.  F.  G.  Jackson,  Mrs.  F.  H. 
Jackson,  Cecil  Owens,  E.  Brown,  John 
M    Schiely. 

Synher  Oil  Co.,  Cincinnati,  $25,000. 
S.  H.  Mondrach,  Thomas  T.  Thomas, 
Joseph  Wilby,  Nathan  Vagran,  Nellie 
B.  Arthur. 

Dramatic  Feature  Film  Co.,  Cleve- 
land, $35,000.  George  Q.  Keeley,  A. 
M.  Kelley,  M.  Bamhardt,  P.  M.  Ger- 
lach,  M.  A.  McCormack. 

Educational  Toy  Manufacturing  Co., 
Dayton.  $25,000.  W.  H.  Robertson. 
William  O.  Hilbert,  L.  J.  Gelvin,  F.  G. 
Robertson,  William  E.  Watson. 

Consumers*  Gasoline  and  Supply 
Co.,  Cleveland,  $30,000.     I.  R.  Triska, 

E.  M.  Abies,  F.  B.  Hill,  Frank  P.  Abies, 

F.  E.  Hill. 

Jones'  Development  Co.,  Akron, 
$20,000.  George  D.  Jones,  C.  W.  Bil- 
lingsley,  E.  W.  Jones,  j,  F.  Campbell, 
A.  M.  Walker. 

Automobile  Cylinder  Regrlnding 
Co..  Toledo,  $5,000.  L.  A.  Foley,  M.  A. 
Foley,  J.  F.  Jackson,  S.  J.  McGuigan, 
F.  J.  Lynch. 

Golden  Star  Restaurant  Co.,  Colum- 
bus, $5,000.  James  FMrkas,  Petros 
Furkas.  John  Poulos,  Tom  Poulos, 
Steve  Heunes,  Wm.  Hennes. 

Sample  Furniture  Exchanere  Co., 
Cleveland,  $10,000.  Alfred  A.  Benesch, 
M.  L.  Harrington,  E.  H.  Rooke,  E.  R. 
Schlosser.  E.  H.   Hopkins. 


NEW  CORPORATIONS. 

Bauer  Auto  Sales  Co.,  Cincinnati; 
$45,000.  J.  W.  Matthews,  E.  H.  Mat- 
thews, Blanche  Pace,  George  L.  Peels, 
F.  C.  Busching. 

MInton  Oil  A  Gas  Co*,  McArthnrr 
$30,000.  Harry  B.  Stretton,  Aaron 
Will  Jr.,  L.  W.  Sprague.  O.  F.  Pilcher. 
L.  W.  Pilcher. 

Cinoky   Oil    Co..    Cincinnati;    $200,- 

000.  James  J.  Heekin,  J.  A.  Ross,  F. 
X.  Owens.  Carl  M.  Jacobs  Jr.,  S.  G. 
Ross. 

General  Pattern  Co.,  Elyria;  $10,000. 
George  D.  Hurlbut,  Joseph  A.  Lump, 
T.  W.  Dunstan,  Joseph  A.  Gahagan, 
Delia  M.  Gahagan. 

Ohio  Tile  Machinery  Co.,  Williugh- 
by;  $10,000.  Harry  E.  Hammar,  Mur- 
ray N.  Goodrich,  E.  D.  Heartwell, 
Kathnm  O'Brien,  Marie  A.  Lennon. 

Superior  Auto  Sales  Co.,  Dayton; 
$25,000.  William  L.  Lyman,  H.  R. 
Marguis,  A.  H.  Walker,  L.  I.  Allen,  H. 
J.  Sibley. 

Sharon  Center  Co-operative  EHeva- 
tor  Co.,  Sharan  Center;  $40,000.  E. 
L.  Chatfleld,  C.  T.  Coply.  H.  M.  Wood- 
ward, F.  H.  Webster,  W.  W.  Johnson, 
L.  H.  Renner,  A.  B.  Ruckel. 

Northwestern  Baking  Co.,  Cleve- 
land; $10,000.  Marcy  Feder,  Josepb 
Sachs,  Samuel  Horwitz,  M.  L.  Mob- 
ley,  M.  A.  Friedman. 

Ahman  Co.,  Hamilton;    $10,000.     F. 

1.  Ahman,  W.  S.  Butler,  G.  B.  Jolly, 
M.  Finsterbush,  H.  F.  Kravenkemper. 

Rubber  City  Steel  Construction  Co., 
Akron;  $5000.  D.  Swoggers,  W.  Wood- 
ruff, R.  E.  Lutz,  Mrs.  Danie  Lutz.  E. 
Heath. 

Stanley  Optical  Co.,  Dayton;  $75,- 
000.  N.  M.  Stanley,  N.  H.  Stanley.  H. 
R.  Walker,  George  F.  Stanley,  P.  J. 
Sheridan  Jr. 

Nagles  Hotel  Co..  Columbus;  $500.- 
000.  E.  H.  Crayton,  E.  T.  Hugg,  J.  S. 
Ralston,  Harvey  C.  Garber,  Emil  C. 
Ebert. 

Miller  Coal  Co.,  Painesville:  $20.- 
000.  W.  L.  Miller.  John  H.  Price.  H. 
P.  Seaman,  Phelps  Crum.  E.  M.  Den- 
ner. 

Findlay  Red  Brick  Co..  Findlay; 
$75,000.  Walter  G.  Kirkbride.  Justice 
Wilson,  Milton  C.  Boesel,  Herman  R. 
Miller,  Ivo  J.  Flory. 
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Lima  Buick  Co.,  Lima,  $76,000. 
John  W.  Roby,  H.  H.  Miller,  R.  L.  De- 
Witt,  C.  A.  Orr.  H.  H.  Long. 

Dreher  Supply  Co.,  Columbus,  $75,- 
000.  Phil  S.  Dreher,  Ethel  O.  Wyatt, 
Otto  J.  Siegle,  Oarry  F.  Dreher,  Chas. 
G.  Schenck. 

Kempny  Manufacturing  Co.,  Cleve- 
land, $10,000.  Karol  Kempny,  S.  A. 
Titus.  E.  P.  Cilley,  T.  P.  Titus,  M.  J. 
Tuttle. 

Public  Square  Improvement  Co., 
Cleveland,  $100,000.  J.  M.  Berne,  J. 
M.  Ulmer,  A.  J.  Schanfarber,  W.  L. 
Ulmer,  E.  L.  Mueller. 

Remiler  Rubber  Co.,  Ashland,  $100,- 
000.  Wm.  C.  McDanel,  L.  G.  McDanel, 
Preston  Long,  Frank  Mercer,  Bernard 
Tallon. 

Toledo  Mortgage  Co..  Toledo.  $100.- 
000.  Al  E.  Reuben.  Zale  A.  Reuben, 
John  J.  Reuben,  William  C.  Rowe, 
Harold  A.  King. 

Tool  and  Auto  Products  Co.,  Cleve- 
land, $75,000.  J.  D.  Wiggins,  Frank 
Chesky,  L.  S.  Greenmun,  F.  W.  Bach- 
man,  Fred  Kramme. 

Toungstown  Typewriter  Exchange 
Co.,  Youngstown,  $10,000.  Frank  H. 
Shilling,  James  M.  Cunningham,  John 
F.  Bosley,  R.  T.  Rogers,  J.  C.  Lehner. 

Coliseum  Automobile  Co.,  Colum- 
bus, $10,000.  R.  R.  Baxter,  David  C. 
Beggs,  D.  W.  Beggs,  H.  S.  Beggs,  H.'J. 
Page. 

Oak  Hill  Builders'  Supply  Co.,  Oak 
Hill,  $^,000.  Morgan  J.  Jones,  Sam- 
uel M.  Pastor,  Ebon  J.  Jones,  E}van 
Mostyn  Jones,  E.  F.  Sims. 

Stroud  Awning  Co.,  Cleveland,  $20,- 
OOO.  Harry  W.  Stroud,  Edward  W. 
Walford,  Joseph  P.  Jaglinski,  Myer  B. 
Lavime,  Lewis  Weinacht. 

Art  Jewelry  Co.,  Akron,  $6,000.  Ben- 
pamin  Manes,  Meyer  Manes,  Moses 
Bord,  Esther  North,  Meade  Chamber- 
lin. 

Kasle-Kaplan  Co.,  Toledo,  $50,000. 
Abe  Kasle,  Louis  Kaplan,  Joseph  Ko- 
zel.  Thomas  R.  Manton,  Olivia  Ver- 
rell. 

Kimball  Land  Co.,  Akron,  $50,000. 
Earl  C.  Sprankle,  B.  C.  Kim:ball,  A.  J. 
Fleiter,  G.  S.  Rhoads,  Fred  T.  Childs. 

Keystone  Bolt  &  Nut  Co.,  Cleve- 
land, $10,000.  M.  E.  Krejci,  A.  Krejci, 
Michael  Trautman,  Mor  Horovitz,  Jo- 
seph Moldaver. 

Greismer  Oil  &  Gas  Co.,  Cleveland, 
$20,000.  C.  M.  Greismer,  Frank  C. 
TMmlok.  R.  G.  Adolph,  M.  Flynn,  Hor- 
ace NefF. 


782 


DXSPABTMBNT  REPOBIS 


Cathcart  Co.,  Columbus,  |25,000. 
Gerry  Cathcart,  W.  C.  Hill,  Q.  P. 
ThompBon,  A.  G.  Cathcart,  C.  O. 
Frankeuberg. 

'  Willis  HoUoway  Co.,  Cleveland,  |25,- 
00.  Willes  B.  Holloway.  Claudia  G. 
Holloway,  Marlon  C.  HoUoway,  James 
C.  Malcolm,  A.  U  Welch. 

West  End  Apartment  Co.,  Canton, 
1100,000.  Wendell  Herbruck,  H.  Nel- 
ius,  G.  B.  Kellogg,  A.  R.  Ackerman,  F. 

B.  Belchoir. 

Southwestern  Savings  &  Loan  Co., 
Cleveland,  $1,000,000.  W.  I.  Krewson, 
M.  R.  Bumage,  Clayton  C.  Townes,  A. 
W.  Thomas,  Milton  C.  Portman. 

Safety  Signal  Co.,  Cleveland,  $10.- 
000.  Jacob  Kutnick,  Benie  Kutnick, 
Abe  Chemotsky,  Isudore  J.  Rothschild, 
Harry  H.  Rose,  A.  Li.  Lang. 

Peytona  Gas  Co.,  Toledo,  |25,000. 
George  P.  Greenhalgh,  Lloyd  P.  Wil- 
liams, Henry  A.  Middleton,  Edwin 
Williams,  Walter  A.  Eversman. 

Mechanics'  Building  and  Loan  Asso- 
t;iation,  Lima,  $100,000.  Leroy  Pence, 
F.  L.  Butler,  W.  L.  McClain,  J.  K. 
Breslin,  H.  C.  Thew,  Joe  Askins,  Thos. 
Baumgardner,  E.  L.  Kraft,  Joslah 
Thomas. 

Health  Appliance  Co.,  Cleveland, 
$25,000.  Ben  B.  Wickham,  M.  L. 
Loeken,  A.  L.  Welch,  H.  E.  Werner. 
R.  H.  Hunter. 

Girard  Modem  Homes  Co..  Girard, 
$50,000.  J.  Rees  Williams,  G.  R.  Pur- 
dum,  John  W.  Darr,  Samuel  Gold,  T. 

C.  Vaughn. 

Euclid  Delicatessen  Shop  Co.,  Cleve- 
land, $5,000.  Joseph  Klein,  Ralph  C. 
Lightman,  W.  H.  Hawley,  S.  R.  Gold- 
berg, F.  M.  Seiverd. 

Elyria  Rubber,  Rag  &  Metal  Co., 
Cleveland,  $2,000.  Wm.  W.  Rosen- 
zweig,  Florence  Chapin,  Asher  Lovin, 
Alfred  Safran,  Neil  A.  Collins. 

Increases 

Ruehlman  Flour  Co.,  Cincinnati, 
$35,000  to  $100,000. 

Representative  Mortgage  Co.,  Cleve- 
land. $250,000  to  $1,000,000. 

J.  A.  Paisley  Co.,  Cleveland,  $20,000 
to  $1,350,000. 

Arkansas  Gravel  Co.,  Greenville; 
$100,000  to  $200,000. 

New  Madison  Lighting  Co.,  New 
Madison;  $3500  to  $10,000. 

Harbor  Building  &  Loan  Co.,  Ash- 
tabula; $1,000,000  to  $5,000,000. 

Elxcel  Rubber  Co.,  Wads  worth.  $100,- 
000  to  $600,000. 


Marine  Amusement  Co.,  Cleveland, 
$1,000  to  $75,000. 

Gehring  Co.,  Cleveland,  $10,000  to 
$76,000. 

Columbus  Wholesale  Grocery  Co^ 
Columibus,  $100,000  to  $250,000. 

Union-Finance  Co.,  Cleveland,  $10,- 
00  to  $1,000,000. 

Metal  Specialty  Co.,  Cincinnati,  $10,- 
000  to  $100,000. 

Greaves-Klusman  Tool  Co.,  Cincin- 
nati, $150,000  to  $300,000. 

F.  &  R.  Lazarus  ft  Co..  Columbus, 
$800,000  to  $1,500,000. 

Lucasville  Light  ft  Power  Co..  Lii- 
casville,  $2500  to  $3000. 

Republican  Printing  Co.,  Elyria, 
$25,000  to  $100,000. 

U.  and  I.  Toy  Co.,  Lorain,  $50,000  to 
$85,000. 

Sidney  Knitting  Mills  Co..  Sidney, 
$100,000  to  $150,000. 

Howard  Piano  Co.,  Cincinnati,  $25,- 
000  to  $150,000. 

Polish  Mechanics  Co..  Toledo.  $100,- 
000  to  $1,000,000. 

Orrville  Chamber  of  Commerce  In- 
dustrial Co.,  Orrville,  $80,000  to  $105,- 
000. 

Boscat  Reed  Leather  Co.,  Spring- 
field, $13,000  to  $30,000. 

Summit  Wholesale  Grocery  Co.,  Ak- 
ron, $500,000  to  $1,600,000. 

Youngstown  Grocery  Co.,  Youngs- 
town.  $25,000  to  $100,000. 

Public  Service  Traffic  Bureau  Co... 
Dayton.  $10,000  to  $50,000. 

Hollow  Center  Packing  Co.,  Cleve- 
land. $20,000  to  $30,000. 

J.  A.  Thomas  Co.,  Columbus.  $1,000 
to  $20,000. 

Denby  Wire  &  Iron  Co.,  Cleveland, 
$5,000  to  $20,000. 

Curtice  State  Bank  of  Curtice.  Ohio,. 
Curtice,  $25,000  to  $40,000. 

Harris  Tire  and  Supply  Co.,  Cleve- 
land $5,000  to  $45,000. 

Widlar  Co..  Cleveland.  $700,000  to 
$2,250,000. 

Supreme  Dairy  Co.,  Alliance,  $75,000 
to  $125,000. 

Nuford  Co.,  Cleveland.  $10,000  to 
$20  000. 

Findlay  Dairy  Co.,  Findlay,  $100,000 
to  $200,000. 

Uhrichsvllle  Ice  Co..  Uhrlchsvllle.. 
$40,000  to  $150,000. 

Aluminum-Fix  Co.,  Cleveland,  $25,- 
000  to  $50,000. 

Chlllicothe  Motors  Co..  Chillicothe. 
$25,000  to  $75,000. 

Ferd.  Wnmier  Co.,  Cincinnati.  $30.- 
000  to  $50  000. 
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